Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


m 

"T^          '"^  '■«-■       "^^-N.      J. 

Ki 

A- 

* 

.li^^l 

Rf^-- 

"^.i 

>*■ 

- 

THE 


LAW  REPORTS. 


€;qu(te  easts. 


INCLCDOO 


IBanittuptcp  Ca0e$, 


BEIOBB 


THE  MASTEK  OF  THE  ROLLS, 


THB 


VICE-CHANCELLOES, 


AND  THE 


CHIEF  JUDGE  IN  BANKRUPTCY. 


Edited  by  O.  W.  HEMMING,  Bahbisteu-at-Law. 


VOL.  X. 

1870.— XXXIV  YIOTOBLB. 


LONDON: 

^zinitb  bx  l^c  |ncor;orattb  CimnnI  at  Jfnk  Sporting  in  finjluiib  aitb  SKaka 

BY  WILLIAM  CLOWES  AND  SONS, 

DUKX  RBXET,  STAUOBD  BTIUEET;    AHD  14,  GHABIXG  01I08B. 

PUBLISHING  OFFICE,  51,  CABEY  8TBEET,  LINCOLN  S  INN,  W.C 

1870. 


LIBRARY  OF  THE 
ULAND  STANFORD  JR.  UmERSlTY. 

SEP  3    1900 


NAMES  OF  BEPORTERS. 


LORD    CHAKCXBLLOR  akd 
LORDS  JXJSTIOES     . 


Chablbs  Mabbtt, 

H.  Cadman  Jokbs,     V  BarrUtera'ai'Law, 

Mabtin  Wabb, 


J.  H.  FOBDHAM, 

MASTER  OF  THE  ROLLS  .  {  E.  Winofibld, 

Jambs  Stibukg, 


Barridera-ai'Laiiffm 


V..0.  STUART. 


•       • 


J.  W.  De  Longub- 

TILLB  GiBBABD, 

T.  F.  MoBSB, 


BarridmrB'at'Law, 


V.-C.  MALTNS 


T.  W.  Gunning, 

J.  J.  SUALB, 
E.  WiNOFIBLD, 


BarjigterB'Ot-Law. 


V.-O.  JAMES   . 
V.-C.  BACON  '. 


•       • 


J.  B.  Datibson, 
P.  G.  A  Williams 


.1 


Baaririen'Oi'Law, 


C.  J.  BACON  . 


■       • 


.      A.  W.  T.  Daniel, 


BarrUter'aULaw, 


Lord  Hatherley,  Lord  Cliancellor. 


Lord  Romilly,  '        Master  of  the  Bolls. 


Sib  George  Markham  Giffard, 

Lords  Justices. 
Sm  William  Milboxtrne  James, 


Sir  John  Stuart, 

Sir  Biohard  Malins, 

Sir  William  Milbourne  James, 

Mr.  Bacon, 


'    Vice-  CliaiiceUors. 


^      -n  [  Chief  Judge  in  Bank- 

\      ruptcy. 


Sib  Robert  Porrett  Collier,  Attorney- General. 


Sir  Zob.^  Duke  Coleridge,  Solicitor- General. 


ERRATA. 


Pag€  Line  For  Read 

21  7  A  B.                             * 

„  8  B  A. 

16  Foo:*note(3)  aP.&D.  iP.fcD.               ' 

399  17  After "  SoXkHon,"  iidd  **  mentioned  on  the  que*- 

tion  of  leave  to  amend." 

5B2  3  accarities  annaftica. 


A    TABLE 


OF  TBX 


NAMES  OF  THE   CASES   REPORTED 


IN  THIS  VOLUME, 


Aitohifion  v,  Dixon  ~  -  - 
Allen,  Hawkins  «.  -        -        - 

V.  Taylor       -        -        - 

Allenby,  Lewis  v.    -        -        - 
Arnold's  Trusts,  In  re       -        - 
Attorney-General  v.  Earl  of  Lons- 
dale  —        -        -        -        - 

. 17,  Gee  -        - 

:^ V.  West  Hartle- 
pool   Tmpxovement    Commis- 
sioners       -.        -        -        - 
Ayresj  Elborongh  c.  -        - 

B. 

Baber's  Tmsts,  In  re        -        - 
Badart's  Trusts,  In  re       -        - 
Bank  of  Hindustan,  China,  and 
Japan,  In  re.    Swan's  Case  - 
Bank  of   London  and  National 
Provincial  Insurance  Associa- 
tion,   JEx  parte.     In  re  Mug- 
geridge       -        -        ^ 
Bank  of  London  Assurance  As- 
sociation, In  re.    Part's  Case- 
Bankart «.  Tennant  -        - 

Barker  v.  Barker  -  -  - 
Barstow,  Kettlewell  r.  -  - 
Bean,  Lepine  v.  -  -  - 
Betts  V.  Oallais        -        -        - 


PAGB 

589 
246 
52 
668 
252 

557 
131 


152 
367 


554 

288 

•675 


-  443 


622 
141 
438 
210 
160 
392 


Birks,  Hitchen  r.  -  -  - 
Boyd  V.  Petrie  -  -  - 
Boys,  In  re.    Eedes  v.  Boys.    Ex 

parte  Hop  Planters  Company- 
,  Eedes  v.    In  re  Boys.    ^ 

jpcarie  Hop  Planters  Company - 
Braokenbuiy's  Trusts,  In  re  - 
Bradford  Navigation  Company, 

Inre "  -  -  -  - 
Brampton  and  Longtown  Bail- 

way  Company,  Inre  -  - 
Briggs  V.  Jones  -  -  - 
Bristow  V.  Skirrow  -  -^  - 
British    and    American    Steam 

Navigation   Company,  In  re. 

Ward's  Case  -  -  - 
Brown's  Settlement,  In  re  - 
Bubb  V,  Yelverton.     Ex  parte 

Hastings  -  -  -  - 
Buck  V,  Eobson  -  -  - 
Burke,  Whiting  r.  -        -        - 


C. 


Castellan  v.  Hobson          -        -  47 

Chart,  Wood ».        -        -        -  193 

Colman  v,  Ihimer    -        -        -  230 
Commissioners   of    Woods    and 
Forests  and  SpitalfieldsSchooIs, 

Inre^        -        -        -        -  671 


PAGB 
471 

482 

467 

467 
45 

331 

613 

92 

1 


659 
349 

465 
629 
539 


Xll 


TABLE  OF  GASES  BEPOBTED. 


[Eq.  Vol.  X. 


FAOB 

Consols  Insurance  Company,  In  • 

re.    Glanville's  Case     -        -  479 

Cook,  Miller  ©.         -        -        -  641 

Coote  V.  Lowndes    -        —        -  376 

Coulthurst,  Stanley  c.       -        -  259 
Craven,  Ex  parte.    In  re  Craven 

and  Marshall       ~        -        -  648 

and  Marshall,  In  re.    Ex 

parte  Craven        -        -        -  648 

Crawley,  Eushton «.         -        -  622 

Crook  V,  Corporation  of  Seaford-  678 

Crosskill,  Ship  i?.     -        -        -  73 


D. 


Davies,  McHenry  r.          -        -  88 

Davis,  Gully  r.        -        -        -  562 

De  La  Touche's  Settlement,  In  re  599 
Devon  (Earl  of),  Corporation  of 

Exeter ».     -        -        -        -  232 

Dixon,  Aitchison  o.  -        -        -  589 

Donaldson  r.  Donaldson   -        -  635 


E, 


Eames,  Lambe  o.  -  -  -  267 
Eastland,  Peacook  v.  -  -  17 
Eedes  o.  Boys.    In  re  Boys.    Ex 

parte  Hop  Planters  Company-  467 
Elborough  v.  Ayres  -        -    307 

Elphinstone  (Lord),  Ex  parts.  In 

re  Gartness  Iron  Company  -  412 
Estates  Investment  Company,  In 

re.  McNieirsCase  -  -  503 
European  Life  AjBsurance  Sociely, 

Inre  --        -        -        -        -    403 

Everitt  r.  Everitt  -  -  -  405 
Exeter  (Corporation  of)  v.  Earl  of 

Devon         -        -        -        -    232 


F. 

Ferrier  v.  Jay  -  - 

Finch  V.  Lane  -  - 

Fisher,  Thompson  v,  - 

Flemon's  Trusts,  In  re  - 

Fletcher,  Mawson  v.  - 

Forbes,  Mackenzie  v.  - 

V.  Steven     -  - 

Forrest  v.  Prescott  -  - 
Fortune  Copper    Mining  Com- 
pany, In  re           -  - 


550 
501 
207 
612 
212 
178 
178 
545 


G. 

PAGE 

Gallais,  Betts  0.       >        -        -  392 

Gane,  Gillett  v.       -        -        -  29 
Gartness  Iron  Company,  In  re. 

^  |?ar(e  Lord  Elphinstone    ~  412 
Gaslight  Improvement  Company 

I?.  Terrell    -        -        -        -  168 

Gee,  Attorney-General  v.  -        —  131 
Gibbs  and  West's  Case.     In  re 

International  Life  Assurance 

Society       -        -        -       .-  312 

Gillett  V.  Gano        -        -        -  29 
Glanville's  Case.    In  re  Consols 

Insurance  Company      -        —  479 

Graham,  In  re         -        -        -  530 

Grissell,  Rishton  r.  -        -        -  393 

Gully  C.Davis         -        -        -  562 

Gunnell  v.  Whitear           -        -  664 

Gwynn,  In  re.    Ex  parte  Veness  419 

H. 

Hares  v.  Lea  -        -        -         -  083 

Harrison's  Estate,  Inre    -         -  532 

Hassall  v.  Wright    -        -         -  509 
Hastings,   Ex  parte.      Bubb   v. 

Yelverton  -        -        -         —  465 

Hawkins  v.  Allen    -        -         —  246 

Haydon  v.  Eose       -        -         —  224 

Hewitson  v.  Sherwin        -         —  53 

Hitchen  v.  Birks      -        -         —  471 

Hobson,  Castellan  v.         -.         »  47 

Holt  V.  Corporation  of  Bochdale  *  354 

Hooman,  Ex  parte.    In  re  Vining  63 
Hop  Planters  Company,  Ex  parte. 

In  re  Boys.     Eedes  v.  Boys    —  467 

Hudson,  Thompson  v.       -         —  497 

Hughes,  Webb ».     -        -         -  281 

Huish's  Charity,  In  re      -         —  5 

Hurry  v.  Huny       -        -         _  340 

L 

Imperial  Land  Company  of  Mar- 
seilles, In  re.  In  re  National 
Bank-        -        -        -        -     298 

International  Life  Assurance 
Society,  In  re.  Gibbs  and. 
West's  Case         -        - 


J. 


Jay,  Ferrier  v,         - 
-    390  :  Jenings,  Springett  v. 


-     312 


•560 
488 


Eq.  Vol.  X.] 


TABLE  OF  CASES  REPORTED. 


zm 


FAflB 


Joint  Stock  Diflcount  Companj, 
In  re.  Warrant  Finance  Com- 
pany's Case  (No.  2)       ~        -      11 

Jones,  Briggs  r.       -        -        -      92 


K. 

Eettlewell  v.  Barstow      - 
Eej,  Exjparte,    In  re  Skinner 

L. 


210 
432 


Lambe  v.  Eames  .... 
Lane,  Finch  r.  -  -  - 
Langdale's  Settlement  Trusts,  J» 
re  —  -  ~  -  - 
LarmntJi,  Wright  r.  -        - 

Lea,  Hares  v,  -        -        - 

Lepine  v.  Bean  ... 
Lewis  V.  Allenby  -  -  - 
Llanelly  Railway  and  Dock  Com- 
pany, Williams  v.  - 
Lonsdale  (Earl  of),  Attorney- 
General  r.  -        -        - 

,  Monnsey  v.  557 

Lowndes,  Coote ».  -        -      '  -    376 


267 
501 

39 
139 

683 
160 
668 


-  401 


-  557 


M. 

M'Garel  r.  Moon     -        .        -  22 

McHenry  v.  Davies          -        -  88 

Machin,  Wonham  r.          -        -  447 

Mackenzie  r.  Forbes         -        -  178 
McNiell's  Case.    In  re  Estates 

Investment  Company   -        -  603 

Malleson,  Morgan  v.          -        -  475 

Mawson ».  Fletcher         •-        -  212 

Meredith;  Trappes  r.  (No.  2)     -  604 

Metropolitan  Bank  v.  Offord      -  398 

Miller  v.  Cook         -        -        -  641 

Moon,  M*Garel ».     -        -        -  22 

Morgan  o.  Malleson           -        -  475 

r.  Morgan   -        -        -  99 

Monnsey  v.  Earl  of  Lonsdale     -  557 
Mnggeridge,    In    re.     Ex  parte 
Bank  of  London  and  National 
Provincial  Insurance  Associa- 
tion -----  443 
Mnggeridge  v.  Sharp.    JEx  parte 
Bank  of  London  and  National 
Provincial  Insurance  Associa- 
tion -----  443 
Mnllings  v.  Trinder          -        -  449 


N. 


PAGB 


National  Bank,  In  re.  In  re  Im- 
perial Land  Company  of  Mar- 
seilles        ...» 

Nickolson,  Upperton  r.     -        - 

North  and  South  Wales  Bank,  Ex 
parte.  In  re  Wynn  Hall  Coal 
Company    -        -        . 

Northern  Assam  Tea  Company, 
In  re.  Ex  parte  (Jniversal  Life 
Assurance  Company     -        -    458 

Norton,  In  re.  Ex  parte  Tod- 
hunter         -        -        - 


298 
228 


-    515 


-    425 


0. 


Offord,  Metropolitan  Bank  v.     -  398 

P. 

Part's  Case.  In  re  Bank  of  Lon- 
don Assurance  Association  -  622 
Peacock  v.  Eastland  -  -  17 
Pedder's  Settlement  Trusts,  In  re  685 
Petrie,  Boyd  v.  -  -  -  482 
Prescott,  Forrest  v.-  -  -  545 
Pryse  8  Estates,  In  re  -  -  531 
PuUen,  In  re.  Ex  parte  WilUams  57 

Q. 

Queen's  College,  Oxford,  Warrick 

r.        -----  105 

E. 

Richardson  v.  Younge       -        -  275 

Rideout's  Trusts,  Inre     -        -  41 

Rishton  r.  Grissell  -        -        -  393 

Roberta,  In  re          -        -        -  402 

Robson,  Buck «.       -        -        -  629 

Rochdale  (Corporation  of),  Holt  v.  354 

Rose,  Haydon  v.       -        -        -  224 

Rowe,  Rudd  v.         -        -        -  610 

Rudd  r.  Rowe           ...  610 

Rush,  Inre    -        -        -        -  442 

Rushton  V,  Crawley          -        -  522 


S. 


Sanderson,  Stewart  v.       - 
Sankey    Brook    Coal    Company 

(No.  2),  Inre       -- 
Seaford  (Corporation  of),  Crook  v. 


-      26 


381 
678 


XIV 


TABLE  OF  CASES  REPORTED. 


[Eq.  Vol.  X. 


Sharp,  Muggeridge  v.  Ex  paiie 
Bank  of  London  and  National 
Provincial  Insurance  Associa- 
tion -        -        ~        -.        ~ 

Sherwin,  Hewitson «.  -  - 
bhip  V.  Crosskill  -  -  - 
Skinner,  In  re.  Ex  parte  Key  - 
Skirrow,  Bristow  v,  -        - 

Spitalfields    Schools,  and   Com- 
missioners     of     \Voods     and 
Forests,  Inre       ^        -        - 
Springett  v.  Jenings         -        - 
Stanley  v.  Coulthurst        -        - 
Steven,  Forbes «.     -        -        - 
Stewart  r.  Sanderson        -        - 
Street,  Inre   --        —        ~        - 
Swan's  Case.  In  re  Bank  of  Hin- 
dustan, China,  and  Japan       — 
Swift  V.  Wenman     -        - 


PAOE 


V. 


PAGE 


443 

r>3 

73 

432 

1 


671 
488 
259 
178 
26 
165 


675 


-   15 


T. 

Taylor,  Allen  r.      -        -  -  52 

r.  Taylor      -        -  -  477 

Teague's  Settlement,  In  re  -  564 
Telegraph    Construction     Com- 
pany, In  re           -        -  -  384 
Tennant,  Bankart  r.          -  -  141 
Terrell,  Gaslight  Improvement 

Company  v,          -        -  -  1 68 

Thompson  r.  Fisher-        -  -  207 

r.  Hudson        -  -  497 

Todhunter,    Ex    parte.      In  re 

Norton        —        —        -  -  425 

Trappes  v.  Meredith  (Ko.  2)  -  604 

Trinder,  Mullings  r.         -  -  449 

Turner,  Colman  r.  -        -  -  230 


PAGE 

Yeness,  ^  jxirfd.    Jn  re  Gwynn      419 
Yining,  In  re.   Ex  parte  Hooman      63 


W. 


Ward's  Case.    In  re  British  and 
American  Steam    Navigation 
Company    -        -        -        —     659 
Warrant    Finance    Company's 
Case   (No.  2).     In   re  Joint 
Stock  Discount  Company       -      11 
Warrick  v.  Queen's  College,  Ox- 
ford -        -        -        -        -     105 
Watson's  Trusts,  In  re     -        -      36 
Webb  r.  Hughes      -        -        -     281 
Wenman,  Swift «.    -        -         —       15 
West  Hartlepool    Improvement 
Commissioners,    Attorney- Ge- 
neral ».---        — 
Whitear,  Gxmnell ».  -        — 

Whiting  V.  Burko    -        -        — 
Williams,  Ex  parte.  In  re  Pullen 

V.  Llanelly  Railway  and 

Dock  Company  -  -  - 
Wonham  r.  Machin  -  -  — 
Wood  V.  Chart  -  -  - 
V.  Wood         - 


-   193, 


152 

664 

539 

57 

401 
447 
193 
220 
672 
S09 
139 


Wood's  Estate,  In  re 

Wright,  Hassall  v.  - 

-^— —  V.  Larmuth 

Wynn  Hall  Coal  Company,  In  re. 
El  parte  North  and  South 
Wales  Bank        -        -        -     616 


Universal  Life  Assurance  Com- 
pany, Ex  parte.  In  re  North- 
em  Assam  Tea  Company       - 

Upperton  v.  Kickolson     -        - 


Y. 


Telverton,    Bubb  v.    Ex   parte 

458         Hastings     -        -        -        -     465 

228     Younge,  Kichardson  r.     -        -     275 


TABLE  OF  CASES  CITED. 


A. 


Abbott  V.  Weekly    ' 
Adams  v.  Graham 

V,  Jones   . 

Advocate-General  v.  Smith 
Aikman  v.  Aikman 
Alton  V.  Brooks    • 
Aldebert  v.  Leaf  . 
Alderson  v.  Temple 
Alexander  v.  Aleicander   . 
Allen  V.  Thompson 
AmeSy  Ex  parte    . 

Anglo-Danish  Steam  Company,  In  re 

Antrobns  v.  Smith 

Archer  v.  Kelly    . 

Arlett  V.  Ellis 

Ashley's  Case 

Aston.  V,  Aston     . 

Atbenieiim    Life    Assurance    Society 

Pooley .... 
Attorney-General  v.  Ackland 

V.  Andrews 


■i 


i 


1  Lev.  176 

33  L.  J.  (Q.B.)  71 

9  Hare,  485     . 

1  Macq.  760      • 

3  Macq.  884      . 

4  My.  &  Cr.  231 
1H.&M.  681. 
4  Burr.  2235     . 

2  Jur.  (N.S.)  898 
26  L.  J.  OEx.)  249 
19  L.  T.  (N.8.)  270 
16W.  R.  105;  15L.T 

407 
12  Ves.  39 
1  Dr.  &  Sm.  300 
9  B.  &  C.  671  . 
Law  Bep.  9  £q.  263 
Belt's  Supp.  2nd  Ed.  142 

3  De  G.  &  J.  294 

1  Buss.  &  My.  243 

2  Mac  &  G.  225 
8  H.  L.  C.  243  . 


Gas  Company 
natic  Asylum 
Thames 


-  V.  Brunning 
.v.CambridgeConsumersJ  j^^  ^^  ^  ^j^^  ^^ 

■'v.  Coliley  Hatch  I-H  Law  Bep.  4  Ch.  146 

•  v.  Conservators  of  the)  i  w  A  M.  1 

•  .  .  .J 

-  V.  Davies         .  .9  Ves.  535 

-  V.  Earl  of  Lonsdale      .    Law  Rep.  7  Eq.  377 

-  V,  Eastlake      .  .    11  Hare,  205    . 
-v.  Forster 

-  V,  Hodgson 

-  V,  Holford 
-V.  Mangles 

-  V.  Matmas 

•  V.  Mayor  of  Kingston 
V,  Mayor  of  Wigan 


10  Ves.  335 
15  Sim.  146      . 
1  Price/426      . 
5M.&W.120 
4E.&J.  579  . 
34  L.  J.  (Ch.)  4S1 
Kay,  268 


of  Works 


-  V.  Metropolitan    Board)  i  h.  &  M.  298  . 

m  .  •  *J 


(N.S.) 


PAGE 
111 

64 

31 

185 

590 

257 

317 

655 

269 

64 

58 

391 
476 
587 
112 
506 
261 

462 

249 
155 
182 

131 
131 

239 

248 
238 
156 
111 
670 
186 
187 
113 
361 
166 

239 


XVI 


TABLE  OP  CASES  CITED. 


[Eq.  Vol.  X. 


Attorney-General  v,  Napier         .  .    6  Ex.  217 

— — V.   Portreeve,  &c.,    of  J  ^j^j  ^^^  ^.^ 

v.  Richmond    .  .    Law  Rep.  2  Eq.  306 

V.  Sheffield  Gas  Con-)  3  p^  m.  &  G.  304 

suraers' Company         .  .  j^  « x/. -«*.«.  vj.  «v:s 

17.  Simoox  .  .    1  Ex.  749 

V.  Williama  .  .    2  Cox,  387 

Austin  V.  Llewellyn         .  .  .    9  Ex.  276 

Australian    Auxiliary     Steam  Clipper)  4  ^  ^  j  730 

Company  v.  Mounsey   .  .  j-  »  Ji.  «  0.  /oo  . 


PAOI 

186 

512 

131 

131 

187 
248 
102 

316 


B. 


-r 


Bacon  v.  Jones     . 

Badger  v.  Gregory 

Ball  V.  Oliver 

Bamfield  v.  Popham 

Banfield,  Ex  parte 

Bankes  v,  Le  Despencer 

Barnes  v.  Racster . 

Basingstoke  Canal  Company,  In  re 

Beioley  v.  Carter  • 

Belcher  v.  Prittie  • 

Bell  V.  Kennedy  . 

V.  Wilson 

Bennett  v.  Reeve . 

Bermingham  v,  Sheridan 

Bermondsey  (Vestry  of)  v.  Brown 

Bemud  v.  Minshull 

Bemasconi  v.  Atkinson 

Betts  V.  Clifford    . 

Bickett  V.  Morris . 

Bignold,  In  re 

Bills  V.  Smith 

Blackburn  v.  Gregson 

— —  V.  Stables 

Blake,  Ex  parte    . 

Blakely  Oninanoe  Company,  In  re 

Blakemore  v,  Glamoiganshire  Canal  Com 

pany     • 
Blount  V,  Bestland 
Blythe  v,  Granville 
Bcehm  v.  Wood    . 
Bolton  V.  Bull 
Bond  V.  Simmons . 
Bootle  V.  Blundell 
Bostock  V.  North  Staffordshire  Railway 

Company . 
Boulton  V.  Beard  . 
Bower  v,  Marris   • 
Bowes  V.  Heaps    . 
Bradshaw  v..6rad8haw 
Bray  v,  Bree 

V,  Hammersley 

Brewer,  Ex  parte . 
Brickenden  v,  Williams 


4  My.  &  Cr.  433 
Law  Rep.  8  Eq.  78- 
2V.&JB.96     . 
lP.Wms.64   . 
Law  Rep.  1  Ch.  154 
10  Sim.  676  j  11  Ibid. 
lY.&C.Ch.401 
14W.  R.  966  . 
Law  Rep.  4  Ch.  230 
10  Ring.  408     . 
Law  Bjep.  1  H.  L.,  So. 
Law  Rep.  1  Ch.  308 
Willes,  227 
33  Beav.  660    . 
Law  Rep.  1  Eq.  204 
Joh.  276 
10  Hare,  345    . 
1J.&H.74    . 
1  H.  L.,  Sc.  47  . 
9  Beav.  269      . 
6  B.  &  S.  314  . 

1  Bro.  C.  C.  420 

2  V.  &  B.  367  . 
16  Beav.  463  . 
Law  Rep.  3  Ch.  154 


508 


307 


I  1  My.  &  K.  154 


5  Ves.  515 
13  Sim.  190 
1  Jac.  &  W.  410 
3  Ves.  140 
3  Atk.  20 

1  Mer.  193 
)  5  De  G.  &  Sm.  584;  4  E.  Ap  B 
J   798  ;  3  Sm.  &  Giff.  283 

3  D.  M.  &  G.  608 
Cr.  A  Ph.  361  . 
3  V.  &  B.  117  . 

2  Y.  &  0.  Ex.  72 

2  CI.  &  F.  463  . 

3  Sim.  613 
2  Dr.  &  Sm.  662 
Law  Rep.  7  Eq.  310 


} 


559 
265 
473 
101 

58 
261 
448 
333 
216 
651 
290 
216 
,111 

49 
239 
491 

31 
558 
238 
166 
651 
440 
209 
587 
462 

337 

691 

587 
284 
525 
691 
548 

337 

38 

13 

646 

32 

568 

569 

531 

3 


Eq.Vol  X.] 


TABLE  OF  OASES  OITED. 


xvn 


Bright  V,  North    . 

Brighton  Arcade  Oompany  v.  Dowliag 

Bristow  V,  Warde 

Bromley  v.  Smith 

Brook  i;.  Aston 

V.  Brook     . 

Brown  v.  Brown  . 
— —  V,  Kempton 
Browne's  Will,  In  re 
Brown's  Trusts,  In  re 
Brunton  v,  Hawkes 
Bryden  r.  Willett 
Bryon  v.  Metropolitan  Saloon  Omnibus'^ 
Company  .  .  •  ./ 

Bugg,  Ex  pari» 
Burdon  v.  Dean 
Bumie  v.  Getting 
Burrell,  In  re 
Burton  v.  Robertson 
Butler  and  Baker's  Case 
Bythesea  v.  Bythesea 


PAGH 

2  Ph.  216 

.    156 

Taw  Rep.  3  0.  P.  175  . 

.     325 

2  Ves.  336 

.     222 

26  Beav.  644    . 

.    644 

8E.  &B.478  . 

.    526 

3  Sm.  &  Giff.  280 

268,  269 

4K.  &J.  704  . 

.      41 

19  L.  J.  (C.  P.)  169     . 

.    651 

T.aw  Rep.  7  Eq.  231     , 

.    587 

1  K.  &  J.  522  . 

.    493 

4B.  &A.641  . 

.    526 

Law  Rep.  7  Eq.  472 

.      37 

3  De  G.  &  J.  123 

.    316 

2  Dr.  &  Sm.  452 

.      49 

2  Ves.  607 

.     591 

2  Coll.  324 

.      41 

Law  Rep.  9  Eq.  443 

.    631 

IJ.  &H.  38    . 

.    473 

3  Rep.  28  b.     . 

.      19 

23  L.  J.  (Ch.)  1004     . 

.      37 

c. 


Calisher's  Case 
Camoys  (Lord)  v.  Blundell 
Campbell  v.  Allgood 
V.  Campbell 

V. 

Capdevielle,  In  re . 
Cai)e's  Execn tors'  Case 
Carr  v.  Lambert    . 
Carrow  v,  Ferrior . 
Carr's  Case 
Carter  v.  Green     . 

V.  Uaswell. 

Carver  v.  Bowles  . 
Chamberlain  v.  Hutchinson 
Chapman  v.  Tanner 
Cherry's  Settled  Estates,  In  re 

Chesterfield  (Earl  of)  v.  Janssen 

Cbollett  V.  Hoffman 

Clavering's  Case  . 

Clayton  v.  Corby , 

Clayton's  Case 

Cleaveland  Iron  Company,  In  re ; 

Stevenson 
Clogstounv.  Walcott 
Cockcroft  V.  SutcliCfe 
Cojxswell  V,  Armstrong 
Coles  V,  Bristowe  . 
Collard  v.  Sampson 
Collis  V,  Robins    . 
Colt  V.  Woollaston 
Coltsmann  v,  Coltsmann 

Vol.  X.— Eq. 


Ex  part 


I 


( 


Law  Rep.  5  Eq.  214 

1  H.  L.  C.  778  . 
17  Beav.  623    . 

4  Macq.  711     . 
7  Beav.  482      . 

2  H.  &  C.  985  . 

2  D.  M.  &  G.  562 
Law  Rep.  1  Eq.  168 
Law  Rep.  3  Ch.  719 
33  Beav.  542    . 

3  K.  &  J.  591  . 
26  L.  J.  (Ch.)  576 
2  Russ.  &  My.  301 
22  Beav.  444    . 
1  Vem.  267      . 
31  L.  J.  (Ch.)  38 ;  Ibid.  351 

1  Atk.  852 ;  2  Ves  Sen.  125 
Wh.  &  T.  L.  0.  Srd  Ed 
vol.  i.  p.  483 

7  E.  &  B.  686  . 

5  Ves.  690 
5  Q.  B.  415      . 

1  Mer.  585 

16  W.  R.  95     . 

13  Sim.  523     . 
25  L.  J.  (Ch.)  313 

2  K.  &  J.  227  . 
Law  Rep.  4  Ch.  3 
16  Beav.  543 ;  4  D.  M.  &  G.  224 

1  De  G.  ife  Sm.  131 

2  P.  Wms.  164 
Law  Rep.  3  H.  L.  121 


326 
32 
465 
473 
637 
291 
480 
111 
473 
628 
491 
491 
568 
3 
440 
673 


645 
511 
147 
114 
468 

506 

552 

9 

491 

49 
454 
548 

79 
209 


0 


XVlll 


Connor  v.  Connor .  .  •  . 

Constable  v,  Nicholson 

Cooper  V.  Cooper  ...  J 

Cook  V.  Mayor  and  Corporation  of  Bath    . 
—  V.  Pritcbard .... 

V.  Rogers 

Copeland  v.  Stephens 

Corbett'a  Trusts,  In  re 

Comeck  v.  Wad  man 

Coutts  V,  Acwortb 

Coux  V.  Foster 

Cowen,  Ex  parte  . 

Crane  v.  Price 

Crawley's  Case 

Craythome  v.  Swinbame . 

Cripps  V.  Wolcott . 

Crockett  v.  Crockett 

Croft  V.  Graham   . 

Crossley  v.  Lightowler 

Croasman   v.   Bristol   and   South    Wale.' 

Union  Railway  Company 
Culslia  V.  Cheese  . 
Cummins  v.  Cummins 
Curling  v.  Austin 


■■  V.  Shuttle  worth 

Custanoe  v,  Bradshaw 


1 


;es  cited. 

[Eq.  Vol 

PAOB 

15  Rim.  598  . 

473 

14  C.  B.  (N.S.)  2aO   . 

• 

113 

Law  Rep.  8  Eq.  312 

;  Ibid. 

5  Ch.  203   . 

8 

Law  Rep.  6  Eq.  177  . 

337 

12  L.  J.  (C.  P.)  121 

652 

5  M(X).  &  P.  353 

652 

1  B.  &  A.  593  . 

400 

Joh.  591 

254 

Taw  Rep.  7  Eq.  80 

254 

I  AW  Rep.  8  Eq.  658 

409 

IJ.&H.  30  . 

551 

Law  Rep.  2  Ch.  563 

58 

4  Man.  &  G.  580 

524 

Faw  Rep.  4  Ch.  323 

661 

14Ves.  160   . 

541 

4  Madd.  11   . 

254 

2  Ph.  553 

269 

2  D.  J.  &  S.  155 

645 

Taw  Rep.  3  Eq.  279 

115 

1  H.  &  M.  531 . 

239 

7  Tlare,  236   . 

491 

3  J.  &  Lat.  64  . 

631 

2  Dr.  &  Sm.  129 

229 

6  Bing.  121   . 

486 

4  Hare,  315 

181 

D. 


Pamerell  v.  Protheroe 
Darby  v.  Darby    . 
Davenport  v.  Davenport    . 
'■  V.  Rylands 

Davies,  Ex  parte 
Davis  and  Denton,  Ex  parte 
Dean  v.  Allen 

De  Lancey,  In  re  . 

De  Pass's  Case 

Dering  v.  Earl  of  Winchelsea 

Derosne  v.  Falrie  . 

De  Traflford  v.  Tempest    . 

Devey  v.  Thornton 

Dighton  V.  Withers 

Dillon  v.  Coppin   . 

Dimes  v.  Steinberg 

Dodson  V.  Sammel 

Doe  V.  Gallini 

V.  Hiscocks    . 

V.  Huthwaite 

V.  Passingham 

V.  Walker 

Dorset t  V.  Dorse tt 

Dowling  V.  Dowling 

Downsiiire  (Marquis  of)  t».  Lady  Sandys 

Drake  v.  Drake     . 


■I 


10  Q.  B.  20       . 

3  Drew  495      . 

1  H.  &  M.  775  . 
Law  Rep.  1  Eq.  302 

2  Sim.  (N.S.)  114 
Law  Rep.  2  Ch.  363 

20  Beav.  1 
Law  Rep.  4  Ex.  345; 

Ex.  102 

4  De  G.  &  J.  544 
1  Cox,  318 

1  Gale,  109       . 

21  Beav.  564  . 
9  Hare,  222  . 
31  Beav.  423     . 

4  My.  &  Cr.  647 

2  Sm.  &  Giff.  75 
1  Dr.  &  Sm.  575 

5  B.  &  A.  621   . 

5  M.  &  W.  363 

3  B.  &  A.  632  . 

6  U.  &  C.  305   . 
12M.&  W.  591 
30  Brav.  256     . 
Liw  Rep.  1  Ch.  612 
6  Ves.  107 
8  H.  L.  C.  172  . 


.    117 

.     187 

209,  261 

.     392 

.     209 

.      58 

445, 478 

Ibid.  5 

295 

480 

542 

524 

491 

473 

447 

476 

474 

478 

209 

31 

32 

19 

492 

608 

254 

465 

32 


Eq.  Voi^  X.] 


TABLE  OP  CASES  CITED. 


XIX 


Daddell  v.  Simpson 
DuDcaa  v.  Cannan 

V,  liQUCh  . 

Dunravea  (EarL  oQ  v.  Llewellyn 
Danstan  v,  Tresider 
Durham  (Earl  of)  v.  Legard 
Dyce  r.  flay        • 


Law  Rep.  2  Ch.  102 
18  Beav.  128     . 
6  Q.  B.  904      . 
15Q.  B.  7&1    .    ' 
5T.  R.2 
34  L.  J.  (Ch.)  589 
1  Macq.  305      . 


PAGB 

217 
590 
111 
114 
112 
215 
111 


E. 


Eads  V,  Williams 

Ecclesiastical  Coinmissionera,  Ex  parte 

Edwards  v.  Giyn . 

V.  Hammond 

V.  Jones 

V.  Scarsbrook 

V,  Wickwar 

E^erton  v.  Earl  Bruwnlow 
Elliot  V.  Aston 
Ellis  V.  Eden 
Emerton  v.  Selby 
Emperor  v.  Kolfe  . 

Eno  «L  Tatam 

Ernest  v.  Nicholls 
Kste  V.  Smyth 
EranSy  In  re 
— —  V.  Bicknell . 

V,  Jones 

V.  Williams 

Ewin*8  Estate,  In  re 
Eyre  v.  Marsden  . 


n. 


.  681 

.  534 

.  651 

.  502 

.  476 

420,  427,  433 

.  216 


4  D.  M.  &  G.  674 
6  N.  R.  483   . 
2E.  &E.  29  . 
1  B.  &  P.  (N.R.)  324, 
1  My.  &  Cr.  226 
32  L.  J.  (Q,  B.)  45 
Law  Rep.  1  Eq.  68 
4  H.  L.  C.  1   . 
1  Webst  Pat.  Cas.  222 
23  Beav.  543  .  . 
6  Mod.  115   . 

1  Ves.  Sen.  209 
4  Giff.  181 ;  on  App.  32  L.  J. 

(Ch.)  159  ;    9    Jur.  (N.S.) 

225 ;  1  N.  R.  529 
6  H.  L.  C.  401 . 
18  Beav.  112     . 

2  C.  M.  ffe  R.  206  . 
6  Ves.  174 
2  Coll.  516 
2  Dr.  &  Sm.  324 
IC&J.  151   . 
2  Keen,  564 ;  4  My.  &  Cr.  231 


209 
525 
41 
118 
226 


379 
326 
591 
185 
96 
491 
651 
186 
254 


F. 


Falkner  v.  Equitable  Reversionary  Society    4.  Drew.  352     . 

•                       • 

454 

Feltom*s  Executors'  Case  . 

1 

.    Law  Rep.  1  Eq.  219 

• 

304 

Financial    Insurance 
Bloxam's  Case . 

Company, 

In 

^^'l  36  L.  J.  (Ch.)  687 

■ 

676 

Fisher  v.  Wigg     . 
Fitch  V.  Rawlmg  . 

.    1  P.  Wms.  14  . 

101 

.    2H.  B1.393     . 

111 

Fletcher  v.  Moore 

1 

.     3  Jur.  (N.  S.)  458 

637 

Flint  V,  Wooddin . 

.     9  Hare,  618       . 

284 

Foley  V.  Hill 

.    2H.  L.  C.  28   . 

304 

Forbes  v.  Forbes  . 

.    Kay,  341    .       . 

590 

Ford  V.  Earl  of  Chesterfield 

.    21  Beav.  426    . 

448 

Forsyth,  In  re 

• 

.  .    34  Beav.  140     . 

166 

Foster  v.  Handley 

•                         • 

.    1  Sim.  (N..  S.)  200       , 

631 

Fox  VL  Dellestable 

«                         • 

.     15W.  R.  194    . 

525 

Freeman  v,  Fairlie 

• 

j  1  Moo.  Ind.  App.  305  : 
•\      &W.24       .     . 

;  1  Jac! 

185 

Freer  v.  Hesse 

•                         • 

.    4D.  M.&G.496 

454 

Fry  V,  Capper 

• 

.    Kay,  163 

567 

TABLE  OF  OASES  OITED. 


[Eq.  Vol.  X. 


G. 


Gale  V,  Gale  ^^ 
Gardiner  v.  Fell 


Gaslight  Improvement  Oompany  v.  Terrell 
Gateward's  Case   .     •        . 
General  Estates  Oompany,  In  re  . 
General  Providence  Assurance  Oompany 

In  re     . 
Giblett  V,  Hobson 
Gilbert  v.  Lewis   . 
— — —  V.  — ^—  , 

Godfrey  v.  Godfrey 
■  V.  Tucker 
Goldsmid  v,  Tunbridge  Wells  Improve- 
ment Oommissioners 
Good  all  V.  Skerratt 
Gorman  v.  Byrne . 
Gorton's  Oase 
Gough  V.  Everard 
Gould,  In  re         .     . 
V.  Gould     . 


Governor    of    Ohelsea 

Oowper 
Grafftey  v.  Humpage 
Grant  v.  Grant     . 
Greaves,  Ex  parte 
■  -  V.  Wilson 
Green  v.  Barrett    . 

■  V.  Dunn 

■  V.  Marsden . 
Green's  Patent,  Re 
Griesley's  Oase 
Grimmett  v,  Grimmett 
Grimstead  v.  Marlowe 
Grisseirs  Oase 

G  Wynne  v.  Heaton 


Waterworks   v 


21  Beav.  349  . 

1  Moo.  Ind.  App.  299 

&  W.  22   . 
Law  Rep.  10  Eq.  168 
6  Rep.  69,  b.  .  . 
Law  Rep.  3  Oh.  758 

17  W.  R.  514  . 


\ 


\ 


3  My.  &K.  517  .  .  670 

9  Jur.  (N.S.)  187  .  .  400 

ID.  J.  &S.  38  .  .  665 

2N.  R.  16    .  .  .  269 

33Biav.  280  .  .  .512 
Law  Rep.  1  Eq.  161;  Ibid. 

lOh.  349   .  .  .  131 

3  Drew.  216   .  .  .  103 

8  Ir.  0.  L.  Rep.  394  .  .   19 

2  Roll.  A  br.  787  .  .   18 

32  L.  J.  (Ex.)  2ia  .  .   64 

24  Beav.  442  .  .  .534 
2  Jur.  (N.S.)  484  .  .  222 

lEsp.  276   .  .  .478 

1  Beav.  46        .       '  .  .587 

34  L.  J.  (OhO  641  .  .      46 

Law  Rep.  5  Oh.  326  .  .      68 

25  Beav.  290  .  .  .216 
1  Sim.  45  .  .  .79 
20  Beav.  6  .  .  .492 
1  Drew.  646  .  .  .  269 
24  Beav.  145  .  .  .  510 
8Rep.  38,  a.  .  .  .116 
Arab.  210  .  .  .670 
4T.  R.  717  .  .  .113 
Law  Rep.  1  Oh.  528  .  .  326 
IBro.  0.  0. 1  .  ,  .    646 


1  Jac 


PAQE 

494 

.  186 

.  317 

.  110 

.  462 

316,  519 


H. 


Haines  v,  Taylor  . 
Haldane  v,  Eckford 
Hamilton  v.  Buckmaster  . 
Hammersley  v.  De  Biel    . 

— V.  Knowlys  . 

Harding  v.  Glyn  . 
Hardwicke  (Earl  of)  v.  Yemon 
Harman  v.  Fisher 
Harper  and  Jones,  In  re  . 
Harris  v.  Hilliard . 
Hart  V.  Smith 

V.  Tulk 

Harwood  v.  Great  Northern  Railway 
pany      .... 

Hastie's  Oase 


.    2  Ph.  209 

361 

.    Law  Rep.  8  Eq.  631 

590 

.    Law  Rep.  3  Eq.  323 

454 

.    12a&F.46. 

661 

.  .    2Frf»p.  666 

469 

.    lAtk.  469 

268 

.     14  Yea.  504      . 

895 

.    Oowp.  117 

651 

.    10  Beav.  284    . 

166 

.    20  L.  T.  (N.S.)  216     . 

561 

.    Taw  Rep.  4  Q.  B.  61    . 

58 

.    2D.M.  &G.  800 

31 

^"^;|  11  H.  L.  0.  654 

525 

j  Law  Rep.  7  Eq.  3  ;  Ibi< 
•        274   . 

cl.  4  Oh. 

446 

Eq.  Vol,  X.] 


TABLE  OP  OASES  OTTED. 


XXI 


Hawkins,  Ex  parte 
V.  Hamerton 


V.  Maltby 


Haytor  Qranite  Company,  In  re 
Hayward  r.  James 

V,  Pile  . 

Hemming,  Ex  parte 

Henderson  v.  Gilchrist 

— — — —  V.  Lacon 

Henniker  v,  Wigg 

Hepworth  v.  Heslop 

Higginson  v,  Barneby 

Higgs  V,  Northern  Assam  Tea  Company 

Hillary,  In  re       . 

Hilton  V,  Woods  . 

Htpwell  V.  Knight 

Hoare  v,  Hornby  . 

Hoare's  Trusts,  In  re 

Hobson  V.  Neale  . 

Hodges  Settlement,  In  re . 

Hodgson  V.  Shaw . 

Hodle  V,  Healey   . 

Holmesdale  (Viscount)  v.  West 

Holroyd  v.  Marshall 

HoTsey's  Claim  f . 

Hoskins  v,  Kobins 

Hovenden  v.  Lord  Annesley 

Howard  v.  Collins 

Howorth  V.  Dewell 

Hoy  V.  Smythies  . 

Hudson  V.  Grenfell 

Hughes'  Trusts,  In  re 

Huguenin  v.  Baseley 

Humber  Ironworks  Company,  In  re 

Hunt  V.  Mortimer 


Law  Rep.  3  Ch.  787 

16  Sim.  410     . 

Law  Rep.  3  Ch.  188 

Ch.  200 
Law  Rep.  1  Ch.  77 
28  Beav.  523     . 
Law  Rep.  5  Ch.  214 

28  L.  T.  (O.S.)  144 

17  Jur.  570      . 
Law  Rep.  5  Eq.  249 
4  Q.  B.  792       . 

3  Hare,  485      .  . 
2S.  &S.  516    . 
Law  Rep.  4  Ex.  387 
2  Dr.  &  Sm.  461 
Law  Rep.  4  Eq.  432 

1  Y.  i&  C.  Ex.  401 

2  Y.  &  C.  Ch.  121 

4  Giflf.  254 

17  Beav.  178    . 

3  K.  &  J.  213  . 
3  My.  &  K.  183 
6  Madd.  181  . 
Law  Rep.  3  Eq.  474 
10  H.  L.  C.  191 
Law  Rep.  5  Eq.  561 

2  Wms.  Saund.  319,  f. 

2  Sch.  &  Lef.  607 
Law  Rep.  6  Eq.  349 

29  Beav.  18  . 
22  Beav.  510    . 

3  GifiF.  388 

4  Giff.  432 

14  Ves.  273  . 
16  W.  R.  474  . 
10  B.  &  C.  44  . 


PAGE 

.  304 

.  267 
Ibid.  4 

49 

386, 414 

.  227 

.  577 

.  167 

.  445 

.  79 

.  468 

.  448 

.  261 

.  462 

.  531 

.  371 

.  284 

.  587 

.  603 

.  185 

.  530 

.  542 
277 

209,  261 

.  383 

386, 414 

.  116 

.  83 

.  254 

.  268 

.  216 

.  23 

.  587 

.  409 

.  383 

.  651 


L 


Idle  V.  Cook 


.    1  P.  Wms.  70 


.    101 


J. 


James  v.  Durant  •  • 

Jarratt  v,  Aldam  . 
Jeffreys  v,  Conner 
Jenkins  v.  Young . 
Jerrard,  Ex  parte  • 
Jestons  V.  Brooks . 
Johnson,  Ex  parte 

V.  Gallagher 

Joint  Stock  Coal  Company,  In  re 

Jones  V.  Badley    . 

V,  Binns 


.  2  Beav.  177   . 

• 

587 

.  Law  Rep.  9  Eq.  463 

• 

409 

.  28  Beav.  328  . 

• 

677 

.  Cro.  Car.  230  . 

. 

19 

.  3  Deac.  1 

• 

556 

.  Cowp.  793 

• 

646 

.  IJur.  (N.S.)  913 

• 

303 

.  3D.  F.&J.494 

• 

89 

.  Law  Rep.  8  Eq.  146 

• 

337 

j  Law  Rep.  3  Eq.  635 ; 
'\      362  . 

Ibid.3Ch. 

• 

• 

491 

.  10  Jur.  (N.S.)  119 

• 

• 

399 

XUl 


Jones  V,  Frost 
■  V.  Jones 
V. 

Jordan  v.  Moore   • 


JE3  CITKT). 

[Eq.  VOL.X. 

VAGB 

Jac.  466 

.     473 

13  Sim.  561      . 

.    226 

3  Mer.  161 

.     473 

Law  Hep.  1  C.  P. 

624 

.    526 

K. 


Kekewlch  v.  Manning 

Kenebel  v.  Scrafton 

Kent  V.  Freehold  Land  and  Brickmakiu^ 

Company 
King  V,  Malcott    . 
^—  V.  Marshall  . 
King  of  iSpain  v.  Machado 

Kisch  V.  Venezuela  Railway  Company 

Knatchbull  t;.  Feamhead . 
Knight  v.  Knight 


;1 


■i 


1  D.  M.  &  G.  176 

476 

2  East,  530      . 

162 

Law  Rep.  4  Eq.  588 ;  Ibid.  3  Cb. 

493  .            . 

79 

9  Hare,  692      . 

478 

33Bfav.  565     . 

383 

4  Russ.  225      . 

591 

3  D.  J.  &  S.  122 ;  Law  Rep. 

2H.  L.  99    . 

506 

3  My.  &  Cr.  122 

478 

3Beav.  148      . 

268 

L. 


Laird  v,  Birkenhead  Railway  Company    • 

Land's  1'rusts,  In  re  . 

Lane  v.  Husband  .... 

Lanphier  v.  Buck .... 

Leeming  v.  Sherratt 

Lefevre  v,  Freeland 

Leonard  v.  £arl  of  Sussex 

Leslie  v.  Baillie    .... 

Lewis  Bowles'  Case 

■  V.  Hillman .... 

V,  Mathews 

Lillywhite  v.  Trimmer 

Lister  v.  Hodgson 

Liverpool  (Mayor  of)  v.  Chorley  Water-) 

works  Comi^any  .  .  . ) 

Llewellyn  v.  Rous 

Lloyd  V,  Lloyd     .... 
Lock  V.  De  Burgh 
Longstafif  v.  Rennison 
Lomaz,  In  re        . 
London    and   Westminster    Co-operative) 

Store  Company,  In  re   .  .  .| 

London  (City  of)  v.  Perkins 
Lovelace's  Settlement,  In  re 
Luttrel's  Case       .... 
liyall  V.  Paton      .... 


Job.  500    • 

.    240 

4K.&J.  81     . 

.    534 

14  Sim.  656     . 

.    555 

2  Dr.  &  Sm.  484 

.    348 

2  Hare,  14 

.    227 

24Beav.  403    . 

3 

2  Vera.  626      . 

209,  263 

2  Y.  &  C.  Ch.  91 

.     591 

11  Rep.  149      . 

.     261 

3  H.  L.  C.  607  . 

.     603 

Law  Rep.  2  Eq.  177 

.    666 

36  L.  J.  (Ch.)  625 

.    137 

Law  Rep.  4  Eq.  30 

.    409 

2  D.  M.  &  0.  862 

.    239 

Law  Rep.  2  Eq.  27 

.    638 

Law  Rep.  2  Eq.  722    , 

.    608 

4  De  G.  &  Sm.  470 

.    638 

1  Drew.  28 

.    670 

34Beav.  294    . 

.    612 

17  L.  T.  (N.  S.)  559     , 

.    891 

3  Bro.  P.  C.  602 

.    126 

4  De  G.  &  J.  340 

.     290 

4  Rep.  86  a.      . 

.     112 

26  L.  J.  (Ch.)  746       . 

.     187 

Machell  v.  Clarke . 
McHenry  v.  Davies 
Mackenzie,  Ex  parte 
Mackinley  v..Sison 


M. 


2  Ld.  Raym.  778 ;  2  Salk.  619  103 
Law  Rep.  10  Eq.  88     .  .98 

Law  Rep.  7  Eq.  240  .     .  462 
8  Sim.  561   .     .     .223 


Eo.  Vol.  X.] 


TABLE  OF  CASES  CTTED. 


zxin 


MaclcTeth  v.  Syinmons 
McMurray  v.  Si)icer 
Macqueen  v.  Farquhar 
Madrid  Bank  v.  Pelly 
Ma^ennis  v.  Falloa ' 
Maitland  v.  Chalie 
Manning  v.  Chambers 
Marks  v,  Feldman 
Marsdeu's  Trusts,  In  re 
Marsh  v.  Keith     . 
Martin  v.  Hoi  gate 
Martinez  v.  Cooper 

Massy  v.  Rowen  . 

Mather  v.  Scott    . 

Matson  v.  S^vift    . 

Matthewman*8  Case 

Mavhew's  Case 

Meade  King  v.  Warren 

Me^k  V.  Kettlewell 

Mellor  V,  Spateman 

Mendham  v.  Williams 

Menvil's  Case 

Mercantile    Credit    Association,    In    re 

Clement's  Case . 
Merrick's  Trusts,  In  re 
Merriman  v.  Ward 
Met  ford.  In  re 
Midland  Railway  Company  t;.  Checkley 
Mil  ford  v.  Mi  I  ford 
Milsom  V.  Awdry 
M  in  ton  v.  Kirwood 
Mocatta  v,  Lindo  . 
Molyneux,  Ex  parte 
Money's  Trusts,  In  re 
Moon  V.  Durden   . 
Moore  v,  Magrath 
Moorbouse  v.  Lord 
Morres  v.  Hodges . 
Mounsey  v.  Ismay 
M<ni<seley'8  Trusts,  In  re 
Miinro  V.  Munro  . 
Musgrave,  In  re    . 
Myers  v.  Perigal  . 


( 


N. 


Katal  Investment  Company,  In  re 
Keck  V,  Gains 
Nelson  V.  Booth    . 
Kehborpe  v.  Hoi  gate 
Neve  V.  Pennell    . 
Newbolt  V,  Pryce . 
Newcastle  (Duke  of)  v.  Clark 
Newton  V,  Chorlton 

V.  Ricketts 

Norman  v.  Baldry 
Norton,  Ex  parte . 


PAGK 

15  Ves.  329   . 

.  440 

Law  Rep  5  Eq.  527 

.  284 

11  Ves.  467   . 

8 

Law  Rep.  7  Eq.  442 

.  305 

2  Moll.  561   .   .  , 

.  285 

6  Madd.  243  . 

.   37 

1  De  G.  &  Sm.  282 

.  607 

L<?w  Rep.  5  Q.  B.  275  . 

.  655 

4  Drew.  694   . 

8 

1  Dr.  &  Sm.  342 

.   23 

Law  Rep.  1  H.  L.  175 

.  348 

2  Russ.  198 

r.   96 

Law  Rep.  1  Ir.  Eq.  11 

0;  Law 

Rep.  4  H.  L.  288 

'.  666 

2  Keen,  172   . 

.  670 

8  Beav.  368   . 

.  181 

Law  Rep.  3  Eq.  781 

.   89 

5  D.  M.  &  G.  837 

.  480 

32  Beav.  Ill  . 

.  223 

1  Hare,  464   . 

.  476 

1  Wms.  Saund.  343  . 

.  Ill 

Law  Rep.  2  Eq.  396  . 

.  227 

13  Rep.  19 

.   19 

37  L.  J.  (Ch.)  295   . 

.  676 

Law  Rep.  1  Eq.  551  , 

.  347 

IJ.  &  H.  371  . 

.  469 

6  Jur.  (N.S.)  796 

.  534 

Law  Rep.  4  Eq.  19 

.  216 

Law  Rep.  2  P.  &  D.  71 

5    .   16 

5  Ves.  465 

.  254 

Iaw  Rep.  3  Ch.  614  , 

.  223 

9  Sim.  56    .   •  , 

.  226 

2  Coll.  273   . 

.  534 

2  Dr.  &  Sm.  94 

.  577 

2  Ex.  22 

.  651 

Cowp.  9 

.  486 

10  H.  L.  C.  272 

.  590 

27  Beav.  625  . 

.  576 

1  H.  &  C.  729  . 

.  Ill 

4  K.  &  J.  86,  n. 

.  534 

7  CI.  &F.  842. 

.  590 

6  Jur.  (N.  S.)  797 

.  534 

2  D.  M,  &  G.  599 

.  1«7 

Taw  Rep.  3  Ch.  355  . 

.  462 

1  De  G.  &  Sm.  223   . 

.  211 

3  De  G.  &  J.  119 

.  498 

1  Coll.  203 

.  216 

2H.  &M.  170. 

.  498 

14  Sim.  354   . 

.   31 

8  Taunt.  602  . 

.  239 

10  Hare,  646  . 

.  542 

10  Beav.  525  . 

.  474 

6  Sim.  621   . 

445,478 

25  L.  J.  (Bkcy.)  43   . 

.  591 

XXIV 


TABLE  OF  CASES  CITED. 


[Eq.  Vol.  X. 


o. 


Oakes  v,  Turquand 
O'Brien  v.  Brodie  . 
Otter  V.  Melvill    . 


Law  Rep.  2  H.  L.  325  . 
Law  Rep.  1  Ex.  302  . 
2  De  Q.  &  Sm.  257      . 


PAGE 

.     506 

424,  426 

.    587 


P. 


Packham  v.  Gregory 

Painter  v.  Newby 

Panama,   New  Zealand,  and  Australian 

Royal  Mail  Company,  In  re 
Parkes  v.  White    . 
Pamell  v.  Kingston 
Parsons  v,  Lloyd  . 
Patch  V.  Ward      . 
Pawle's  Case 
Pearse  v.  Green     . 
Pearson,  Ex  [>arte 
Pembrooke  v.  Friend 
Pender,  In  re 
Pennell  v,  Deffell . 
Penny  w.  Allen     . 
Peover  v.  Hassell  , 
Perry-Herrick  v.  Attwood 
Perrymau's  Case  . 
Pfleji^er,  In  re 
Phillips  V.  Gutteridge 

■  V.  Phillips 
Phillipson  v.  Kerry 
Phipps  V,  Ackers . 
Picard  v,  Hine 
Pledge  V.  Buss 
Plumbe  V,  Carter  . 
Porter  v.  Kirkus  . 
Potter  V.  North     . 
Potter's  Trusts,  In  re 
Powell  V,  Earl  of  Powis 

■  V.  Thomas 
Pratt  V.  Mathew   . 
Pretty  v,  Solly      . 
Price  V,  Hathaway 
Price's  Patent  Candle  Company  v,  Bau 

wen's  Patent  Candle  Company 
Prideaux  v,  Lonsdale 
Pritchard  v,  Arbouin 
Profeflsional  Life  Assurance  Company,  In  re 
Pugh,  In  re 
Pye,  Ex  parte 


1 


! 


4  Hare,  396      .  .  .227 

11  Hare,  26      .  .  .    216 

Law  Rep.  5  Ch.  318  .  .    383 

llVes.  209      .  .  .568 

3  Sm.  &  Giflf.  337  .  .  476 
Law  Rep.  I  Ex.  307,  n.  .  430 
I^w  Rep.  3  Ch.  203  .  .  81 
Law  Rep.  4  Ch.  497  .  .  506 
1  Jac.  &  W.  136  .  .  395 
Law  Rep.  3  Ch.  443  .  .  317 
1  J.  &  H.  132  .  .  .  379 
lOBeav.  390    .  .  .166 

4  D.  M.  &  G.  372  .  .  469 
7  D.  M.  &  G.  409  .  .  102 
IJ.  &  H.  341  .  .  .    222 

25  Beav.  205 ;  2  De  G.  &  J.  21      96 

5  Rep.  83  b.  .  .  .116 
Law  Rep.  6  Eq.  426  .  .  575 
4DeG.  ifeJ.  531  .  .  486 
1  My.  &  K.  649  .  .  187 
32  Beav.  628  .  .  .409 
9C1.  &F.  583.  .  .  502 
Law  Rep.  5  Ch.  274  .  .  89 
Job.  663  .  .  .542 
Cowp.  116,  n.  .  .  .  646 
Law  Rep.  2  C.  P.  590  .  .400 
1  Wms.  Saund.  346  .  .118 
Law  Rep.  8  Eq.  52  .  .  254 
1  Y.  &  J.  159  .  .  .    113 

6  Hare,  300  .  .  .  147 
22  Beav.  328     .  .  .162 

26  Beav.  606  .  .  .  229 
6  Madd.  304     .  .  .    249 

4K.  &J.  727  .  .  .    393 

1  D.  J.  &  S.  433  .  .    409 

3RUSS.456       .  .  .248 

Law  Rep.  3  Ch.  167  .  .  325 
32  Beav.  173 ;  1  D.  J.  &  S.  673    166 

18Ves.l40      .  .  .476 


B. 


Raikes  v.  Ward    .  .  .  , 

Ranisden  v.  Dyson 

Read  v.  Blunt       .... 

^Imith  ""''  ^^T  ^^'r^  ^°"P^''^  \\  Law  Rep.  4  H.  L.  64   . 


1  Hare,  445      . 

Law  Rep.  1  H.  L.  129 . 

5  Sim.  567 


269 
146 
445 

506 


E^  Vol.  X.] 


TABLE  OF  CASES  CITED. 


SXY 


Reeves  v.  Baker   . 
Keg.  V.  Bradford  Canal 

».  Chorley     . 

V.  Pratt 

Kendall  v.  Kendall 
Rex  V.  Davies 
*—  V.  Mashiter   . 
—  V.  Seyem  and  Wye 

pany     . 
Richardson  v.  Richardson 
Rimington  v.  Cannon 
River  Dun  Navigation  Comi^any  v*  North) 


ISBeav.  872  . 
6  B.  &  S.  631  . 
12Q.B.616  . 
Law  Kep.  5  Q.  B.  176 
1  Hare,  152 
6  A.  &  E.  374  . 
6  A.  &  E.  153  . 


Railway  Com-)  2  b.  &  A.  646 


:| 


Midland  Railway  ComiAiiy 
Roberts  v.  Berry  . 
Robertson,  In  re   . 
Robinson's  Case    . 

Robinson's  Executor's  Case 

Rochford  v.  Hackman 

Rogers  v.  Waterhouse 

Rose  V.  Bartlett    . 

Rowe  V,  Tonkin    . 

Royal  Dank  of  Scotland  v,  Cardyne 

Ramsey  t*.  Rurasey 

Russell  V.  Jackson 


■I 


'{ 


Law  Rep.  3  Eq.  686 
12  C.  B.  18       . 

1  Kailw.  Cas.  135 

3  D.  M.  &  G.  284 

23  Beav.  433    . 

Law  Kep.  4  Ch.  330     » 

3  Sm.  &  Giff.  272 ;  6  D. 
G.  672 

9  Hare^  475 

4  Drew.  329     . 
Cra  Car.  292    . 
Law  Rep.  1  Eq.  9 
1  Macq.  358      . 
21  Beav.  40 

10  Hare,  204    . 


PAQB 

.  268 

.  334 

.  115 

.  55 

.  473 

.  Ill 

,  111 

,  .37 

.  476 

.  102 

,  359 

.  285 

.  634 

.  661 
M.  & 
444,631 

.  608 

.  454 

.  568 

.  474 

.  415 

.  166 

.  491 


a 


St  Aubyn  v,  Bt  Aubyn  . 

Salusbury  v.  Denton 

Sampson,  Ex  parte 

Sankey  Brook  Coal  Company,  In  re 

Savin,  Ex  parte    . 

Scott  V.  Key 

Seale  v.  Seals 

Seaman  v.  Yawdrey 

Selby  V.  Pomfret  . 

Seton  V,  Slade 

Seymour  v,  Lucas 

Shackell,  Ex  parte 

Shattock  V.  SbaUook 

Shaw  V.  Fisher 

SbeflBeld  v.  Kennetl 

Shelly  V.  Nash     . 

Shelton  v  Watson 

Sheppard  v.  Murphy 

Shipperdson  v.  Tower 

Ship's  Case 

Shovelton  v,  Shovelton 

Shrewsbury  (Earl  of)  v.  North  Stafford-^ 

shire  Railway  Company 
Simpson  v.  South  Staffordshire  Railway 

Company 
Singleton's  Estate,  In  re 
Smith  V.  Earl  Brownlow 

V.  Osborne . 

■         V.  Smith    • 

Vol.  X.— Eq,  D 


I 


1  Dr.  &Sm.  6U 
3  E.  &  J.  629  . 
Law  Rep.  1  Ch.  476 
Law  Rep.  9  Eq.  721 
Law  Rep.  1  Ch.  616 
35  Beav.  291     . 
1  P.  Wms.  290 
16  Ves.  390      . 
1J.&H.336;  3D.F.& 

7  Ves.  265 

1  Dr.  &  Sm,  177 

2  D.  M.  &  G.  842 
Law  Rep.  2  Eq.  182 
5  D.  M.  &  G.  596 
27  Beav.  207 ;  4  De  G. 

8  Madd.  232  . 
16  Sim.  543   . 
16W.  B.948  . 
8  Jur.  485 
2  D.  J.  &  S.  645 ;  Law  Rep. 

3  H.  L.  343  . 
32  Beav.  143  . 


&J.593 


Law  Rep.  1  Eq.  593 

34  L.  J.  (Ch.)  380 

9  Jur.  (N.S.)  941 
Law  Rep.  9  Eq.  241 
6  H.  U  C.  875  . 
2  Jur.  (N.S.)  967 


.  637 

.  269 

.   68 

.  316 

58 

.  269 

.  209 

.  216 

J.  595  498 

.  284 

,  607 

,  166 

,   90 

.   48 

37 

645 

209 

49 

638 


83 
269 


,  619 

.  859 

.  638 

.  110 

.  254 

.  269 


XXVI 


Smith's  Estate,  In  re        . 

Smith's  Trusts,  In  re       . 

Sorresby  v,  Hollins 

Spenoer  v.  London  and  Birmingham  Bail- 1 

way  Company  .  .  .  .J 

Spooner's  Estate,  In  re     . 
Spottiswoode  v.  Stockdale 
Stanley,  Ex  parte 
Stansfield  v.  Bobeon 
Stevens  V.  Keating 
Stewart  v,  Austin 

Stewart's  Case      .... 
Stockport  Waterworks  Company  v.  Cor-) 

poration  of  Manchester .  .  f 

Story  V,  Fry         .... 
Straohan  v.  Barton 
Strachan's  Estate,  In  re    . 
Strand  Music  Hall  Company,  In  re 


Stringer's  Case 
Sturgis  V,  Cbampneys 
Sullivan,  Ex  parte 


T. 


9  In  re  . 


Taite  v.  Swinstead 

Talbot  (Earl)  v.  Hope  Scott 

Tardi£f  v.  Robinson 

Tansey^s  Trusts,  In  re 

Taylor  v.  Brown  • 

'  V.  Frobisher 

Tee  V,  Ferris 

Telegraph  Construction  Company 

Tenham  (Lord)  v.  Herbert 

Thomps(m  v.  Leach 

Thomson  v,  Advocate-Gtoeral 

Thornton  v.  Bright 

Tilley  v«  Thomas . 

Tinkler  v.  Wandsworth  District  Board  of 

Works  .  .  .     . 

Tiverton  Market  Act 
Topham  v,  Duke  of  Portland 

— —  V, 
Tottenham  v.  Green 
Townson  v,  Tickell     - 
Trower  v.  Knightley 
Trulock  V.  Bobey 
Tullett  V.  Armstrong 
Turner  v.  Wright 
Twopeny  v.  Peyton 
Tyrringhara's  Oue 


"i 


W»  CITED. 

[Eq.  Vol.  X. 

PAGB 

Law  Rep.  9  Eq.  178  . 
12W.  R.  983  . 

>     . 

612 

•     . 

291 

9  Mod.  221 

. 

670 

8  Sim.  193 

• 

240 

1  K.  &  J.  220  . 

. 

635 

Coop.  G.  102  . 
83  L.  J.  (Ch.)  535 

. 

555 

316 

,383 

16  Beav.  236  . 

• 

277 

1  Mao.  &  a.  659 

»         • 

568 

Law  Rep.  3  Eq.  299 

K                • 

80 

Law  Rep.  1  Cb.  674 

1                • 

81 

9  Jur.  (N.S.)  266 

»                • 

360 

1  Y.  &  C.  Ch.  603 

•                • 

185 

11  Ex.  647 

• 

651 

9  Hare,  185   . 

534 

,673 

3  D.  J.  &  S.  147 

k         • 

383 

35  Beav.  153  . 

B               • 

486 

Law  Rep.  4  Ch.  475  . 

1               • 

302 

6  My.  &  Cr.  97 

»               • 

591 

15  L.  T.  (N.S.)  434 

•               • 

56 

26  Beav.  525  . 

352 

4  E.  &  J.  96  . 

473 

27  Beav.  629,  n. 

577 

Law  Rep.  1  Eq.  561  . 

666 

2  Beav.  180   . 

287 

5  De  G.  &  Sm.  191 

227 

2  K.  &  J.  357  . 

491 

Law  Rep.  10  Eq.  384 

414 

2  Atk.  483 

119 

2  Vent.  198   . 

18 

12CL&F.  1  . 

184, 290 

2  My.  &  Cr.  230 

567 

Law  Rep.  3  Ch.  61 

285 

2  De  G.  &  J.  261 

359 

26  Beav.  239  . 

534 

1D.J.&S.517;  IIH. 

'l.C.32 

9 

Law  Rep.  5  Ch.  40 

9 

33  L.  J.  (Ch.)  201 

G44 

3  B.  &  A.  31 

20 

6  Madd«  134  . 

352 

12  Sim.  402  . 

277 

4  My.  &  Cr.  377 

569 

Job.  740;  2D.F.&J. 

234   ! 

465 

10  Sim.  487   . 

607 

4  Rep.  36  a. 

111 

XJdny  V.  TJdny 
Upperton  v.  narrison 
Usticke,  In  re 


u. 


Law  Rep.  1  H.  L.,  Sa  441 

7  Sim.  444 

335  Beav.  338  .      '     . 


590 
448 
254 


Eq.  7ol.  X.] 


TABLE  OF  GASES  CITED. 


XXVI I 


V. 


Van  Gasteel  v.  Booker 
Vane  v.  Lord  Dungannou 
Taughan  v.  Yaodentegea 
Veret  V.  Duprez   . 
Vicarino  v,  Hollingaworth 

Vicar  of  St.  Sepulchre  8,  Ex  parte 

Yiney  v.  Chaplin . 


TAOm 

.  2  Ex.  691    ..     .  651 

.  2  Sch.  &  Lef.  118 

8 

.  2  Drew.  165   . 

.   90 

.  Law  Rep.  6  Eq.  329  . 

.  473 

.  20  L.  T.  (N.S.)  362   . 

64 

n 

j  32  L.  J.  (Ch.)  463 ;  33  L.  J 
'\       (Ch.)372   . 

a 

678 

• 

.  3DeG.  &J.  282 

558 

w. 


Walker  v.  Hardman 

V,  Main    . 

Wallace  v,  Attomej-General 
Wallgraye  v,  Tebbs 
Wallis  V.  Wallis  . 

V.  Dnke  of  Portland 

Wallop's  Tnists,  In  re 

Walsh  V.  Trevannion 

Ward  V,  Mackinlay 

Warde  v.  Dixou  . 

Waidroper  v.  Cutfield 

Ware  V,  Regents  Canal  Company 

Warrant  Finance  Company's  Ca^e 

Watkins  v.  Brent . 
Watmough*8  Tmsts,  In  re 
Watts  V,  Symes   . 
Webb  V.  Manchester  and  Leeds  Railway 
Company 

V,  Wools    . 

Webster  v.  Cook  . 

Wells  V,  Malbon  . 

Wenham  v.  Bowman 

Wentworth  v.  Chevill 

West  V.  Miller      . 

Wey  and  Arnn  Canal  Company,  In  re 

Wheeler  v.  Tootel 

White  V,  Briggs  , 

V,  Chitty  . 

Whitmore  v.  Tarquand 
Whitworth  v.  Davis 
Wild  V.  Lockhart . 
Wilkinson  v.  Adam 

V.  Gibson 

V,  Schneider    . 

Williams  v.  Attorney-General 

V.  Harding 

V,  Headland 

V.  Rawlinson    . 

V,  Roberts 

V.  Williams 

Williamson  v,  Advocate-General 
Willingale  v.  Maitland 
Wilmot  V.  Wilmot 


11  Bli.  (N.S.)  229  .  .    469 

IJac.  &  W.  1  .  .  .    226 

Law  Rep.  1  Ch.  1  .  .     290 

2  K.  &  J.  313  .  .  401 
4  Drew.  458      .  .611 

3  Yes.  494  .  .  .371 
1  D.  J.  &  S.  656  .  .  290 
16  Sim.  178  .  .  .  486 
2D.J.  &8. 358  .  .  447 
28  L.  J.  rCK)  315  .  .        8 

10  Jur.  (N.S.)  194  .  .  638 
3  De  G.  &  J.  212  239, 360 
Law  Rep.  4  Ch.  643  .  .  13 
Law  Rep.  5  Ch.  86  .  .      13 

1  My.  &  Cr.  97  .  474 
Law  Rep.  8  Eq.  272  .  .  248 
ID.  M.&G.  240  .    498 

4My.&Cr.  116  .  .    359 

2  Sim.  (N.S.)  267  .  .  269 
Law  Rep.  2  Ch.  542  .  .  645 
31  Beav.  48      .  .16 

11  Beav.  138  .  .  .  54 
26  L  J.  (Ch.)  760  .  .  478 
Law  Rep.  6  Kq.  59  .  .  227 
Law  Rep.  4  Eq.  197  .  .  338 
Law  Rep.  3  Eq.  571  .  .  637 
15  Sim.  17 ;  2  Ph.  583  .  261 
Law  Rep.  1  Eq.  372  .  .  608 
IJ.  &  H.  444  .  .  .  555 
1  Y.  &  B.  545  .  .  400 
10  Beav.  320  .  .448 
1  Y.  &  B.  422  .  .  162 
Law  Rep.  4  Eq.  162  .  .  16 
Law  Rep.  9  {)q.  423  .  .  3 
Seton  on  Decrees,  p.  1003  .  474 
Law  Rep.  1  H.  L.  9  .  462, 632 
4Gi£505        .  .  .445 

3  Ring.  71  .  .468 
8  Hare,  315  .  .372 
1  Sim.  (N.S.)  358  .  269 
lOCL&P.  1  .  .  186 
Law  Rep.  3  Eq.  103  .  .  113 
8  Yes.  10          .  .  .254 


XXVlll 


Wilmott's  Trusts,  In  re    . 
Wilson  V.  Eden    . 

(Lady)  v.  Willes  . 

Wilton  V.  Colvin  . 
Wollaston  v.  King 

V.  Tribe 

Wombwell  v,  Bellasyse    . 

V.  Layer 

Woodcock  V.  Duke  of  Dorset 
Woods  V.  Woods . 
Wool  more  v.  Burrows 
Woolstencroft  v,  Woolstencroft 
Worcester  Com  Exchange  Company, 
Wyncb,  Ex  parte 


lore 


?Ea  CITED. 

im 

VOL.  X. 
PAOB 

Law  Rep.  7  Eq.  532 

.  226 

18Q.B.  474  . 

.  562 

7  East,  121   . 

.  114 

3  Drew.  617   . 

.  587 

Law  Rep.  8  Eq.  165 

.  568 

Law  Rep.  9  Eq.  44 

.  409 

6  Yes.  110  a,  2nd  Ed. 

i327 

.  465 

2  Sim.  360 

.  591 

3  Bro.  C.  C.  569 

38 

1  My.  &  Or.  401 

.  269 

1  Sim.  512 

.  263 

2  D.  F.  &  J.  347 

.  379 

3  D.  M.  &  G.  180 

.  316 

5  D.  M.  d^  G.  188 

.  209 

y. 


York  (Mayor  oQ  v.  Pilkington 
Young  V,  Roberts . 
■    '      V.  Roebuck 

V,  Smith    . 

Younghusband  v,  Gisbome 


1  Atk.  282 

.  114 

15  Beav.  558  . 

.  486 

32  L.  J.  (Ex.)  260 

.  431 

Law  Rep.  1  Eq.  180  . 

.  485 

1  Coll.  400 

.  608 

{Including  Bankruptcy  Cases) 

THE  MASTER  OF  THE  ROLLS, 

THE 

VICE-CHANCELLORS, 

AND  THE 

CHIEF  JUDGE  IN  BANKRUPTCY. 


April  23. 


BMSTOW  V.  SKIEROW.  M.  B. 

1870 
Ftwer^-Appoiniment  hy  WiR — Dettination  qfFroperty  ineffeduaBy  appointed, 

C^  by  his  will,  l)eqneatbed  a  leasehold  estate  called  8.  H,^  after  the  death 
of  his  unfe,  upon  the  same  trusts  as  his  wife  should  declare  with  respect  to 
the  dispositioa  of  her  residuary  personal  estate  by  her  will ;  and  in  default  of 
any  disposition  by  his  wife  of  her  residuary  personal  estate,  or  so  ££»*  as  the 
same  (if  any)  should  not  extend,  upon  other  trusts. 

C/s  wife  surrived  him,  and  by  her  will  gave  to  8.  and  R.,  whom  she  ap- 
pointed her  executors,  '*  all  her  property  and  estate  known  as  8,  E.^  in  trust 
for  T,  for  life ;  and  gave  all  her  real  and  personal  estate  to  8,  and  B.  upon 
trust  for  conversion,  and  upon  trust  out  of  the  proceeds  to  pay  her  debts, 
fonend  and  testamentary  expenses,  and  legacies ;  and  gave  "  the  residue  of 
her  property,"  as  to  two  thirds,  for  charitable  purposes  :— 

HM^  that  the  8»  S,  estate  was  not  by  the  will  of  the  widow  ccmverted  into 
her  own  estate,  and  that,  subject  to  the  life  interest  of  T.,  two  thirds  of  it 
went  to  the  persons  entitled  under  C*s  will  in  default  of  appointment. 

Bt  a  fiettlemeiit  dated  the  10th  of  October,  1837,  a  leasehold 
estate  at  Soond,  in  OheMre,  called  EtU  JSous^  was  settled  in  trust 
Soft  Sir  John  Ohdwode  for  life,  with  remainder  in  trust  for  Lady 
CMioocId  tot  lifei,  with  remainder  in  trust  for  such  persons  as  Sir 
Jokn  Ckdwode  should  hj  deed  or  will  appoint. 
Vou  X.  B  2 
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M.  B.  Sir  John  Ohetwodey  by  his  will,  dated  the  24th  of  October,  1843, 
1870        appointed  the  estate,  after  the  death  of  the  survivor  of  himself  and 
Bs^w     Lady  Chetwodey  ^*  to  the  same  uses,  upon  the  same  trusts,  and  to 
g    *«         and  for  the  same  intents  and  purposes  as  his  said  wife  might  have 
declared,  or  should  thereafter  declare,  with  respect  to  the  disposi- 
tion of  her  residuary  personal  estate,"  by  will  or  codicil,  and  "  in  • 
default  of  any  disposition  by  his  wife  of  her  residuary  personal 
estate,  or  so  far  as  the  same  (if  any)  should  not  extend,*'  upon  such 
trusts  as  he  should  by  any  codicil  appoint,  and  in  default  of  such 
appointment  upon  trust  for  the  person  or  persons  who  should  at 
the  death  of  the  survivor  of  himself  and  his  wife  be  his  next  of  kin 
according  to  the  statute. 

Sir  John  Chetwode  made  no  codicil  to  his  will,  and  predeceased 
his  wife,  who  married  a  Mr.  Hutchinson^  who  also  predeceased  her. 
Mrs.  Hutehinaon,  by  her  will,  dated  the  27th  of  March,  1858, 
appointed  Charles  Fletcher  Skirrow  sxiA  Alexander  Hamilton  Bcbson 
executors  and  trustees  thereof,  and  bequeathed  to  them  *^  all  her 
property  and  estate  known  as  Soond  Hill,  in  Cheshire,^*  upon  trust 
to  pay  the  rents  to  Charlotte  TUey  for  life;  and  gave  and  be- 
queathed aU  her  personal  estate,  and  all  the  real  estate  of  or  to 
which  she  should  at  the  time  of  her  decease  be  beneficially  en- 
titled, seised,  or  possessed,  whether  in  remainder,  reversion,  or  ex- 
pectancy, to  Skirrow  and  Bcbson,  upon  trust  for  conversion,  and 
upon  trust  out  of  the  proceeds  to  pay  her  debts,  funeral  and  testa- 
mentary expenses,  and  legacies ;  she  then  gave  several  pecuniary 
legacies,  and  gave  and  bequeathed  *^  all  the  residue  of  the  property 
of  which  she  should  die  possessed,  either  in  reversion,  remainder, 
or  expectancy,  not  thereinbefore  disposed  of,"  as  foUows:  one  third 
to  8t.  Qeorgis  Hospital  (which  is  by  its  chart<er  of  incorporation 
empowered  to  acquire  and  hold  land),  one  third  to  Queen  Char* 
lotte's  hyingAn  Hospital,  and  the  remaining  third  to  the  Ho%i>sele8S 
Poor  Society. 

Mrs.  Hutchinson  died  in  1858,  and  this  suit  was  shortly  after- 
wards instituted  for  the  administration  of  her  estate. 

By  the  decree  on  the  hearing  of  the  cause,  on  further  considerar 
tion,  in  December,  1859,  it  was  declared  that  Charlotte  TUey  was 
entitled  to  the  rents  of  the  Soond  HtB  estate  during  her  life,  and 
that  two  thirds  of  the  testatrix's  real  estate  and  personal  estate, 
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not  capable  of  being  giyen  by  will  to  charitable  purposes,  belonged  M.B. 

toiler  beir-at-law  and  next  of  kin;  and  the  remaining  one  third  1870 

thereof  to  8t.  Qeorg^s  EospUdL  Bustow 

Charlotte  TUey  having  died  in  1869,  a  Petition  was  now  pre-  g^nSow 

sented  by  the  executors  and  trustees  of  Mrs.  HuWhinsoris  will,        

praying  for  (among  other  things)  the  sale  of  the  Soond  EtU  estate. 

Sir  B.  BuggdOay^  Q.C.,  and  Mr.  Bawdiffe^  for  the  Petitioners, 
asked  for  a  declaration  of  the  opinion  of  the  Court  upon  the  ques« 
tion,  whether  the  two  thirds  of  the  Soond  HiU  estate  which  were 
given  by  the  will  of  Mrs.  Eidehinson  to  Queen  Charlotte's  Lt/ing^n  . 
Eupiial  and  the  Eouseleee  Poor  Soeiety^  belonged  to  the  next  of 
kin  of  Mrs.  EtUehinsan,  or  to  the  next  of  kin  of  Sir  John  Ohetwode 
at  the  death  of  Mrs.  EuiehiMon, 

Mr.  Jessd,  Q.C.,  and  Mr.  Bagshawe,  for  8i.  Qeorge^s  EbspUal. 

Mr.  JSonson,  for  the  trustee  of  the  settlement  of  1837. 

Mr.  Mdhold^  for  the  next  of  kin  of  Mrs.  Efdehinson : — 

The  testatrix  has  executed  the  power  of  appointment  over  the 
Soond  Em  estate  given  to  her  by  the  wiU  of  Sir  John  Chettoode^  so 
as  to  make  it  part  of  her  own  estate,  and  consequently  the  trusts 
which  she  has  declared  of  two  thirds  of  it  having  failed,  those  two 
thirds  go  to  her  next  of  kin  :  Chamberlain  v.  Eutehinson  (1) ;  Le- 
fevre  v.  Fredand  (2) ;  Briekenden  v.  WUliams  (3) ;  WUkinam  v. 
SdMeider  (4) ;  Lord  St.  Leonards  on  Powers  (5).  The  testatrix, 
by  speaking  of  this  estate  as  ''  her  property  and  estate,"  and  giving 
it  to  her  executors,  has  shewn  conclusively  that  she  intended  to 
make  it  part  of  her  general  estate :  Briekenden  v.  Williams. 

Mr.  Sotdhgate,  Q.C.,  and  Mr.  Bird,  for  the  next  of  kin  of  Sir 
John  ChdtDode  at  Mrs.  Eutchinson's  death,  were  not  called  on. 

LoBD  BouiiLT,  M.R : — 

I  feel  no  doubt  about  this  case.  I  think  the  words  of  Mrs. 
Eutehinson's  will  are  perfectly  distinct,  and  that  the  effect  is  exactly 

(1)  22  Beav.  444.  (3)  Law  Rep.  7  Eq.  310. 

(2)  24  Ibid.  408.  (4)  Ibid.  9  Eq.  423. 

(5)  8th  Ed.  p.  467. 
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H.  B.      the  same  as  if  she  had  omitted  all  mention  of  those  two  charities.. 

1870 '  She  has  given  the  r^idne  of  her  property  expressly  to  three* 
BRSBfKxw  charities — 8t  George's  Bospiial,  which  is  competent  to  take,  and 
Skimow      *^^  other  charities,  which  by  law  are  iacompetent  to  take  this 

— —  leasehold  estate^  and  therefore  I  must  take  her  will  as  perfectly 
silent  as  to  those  two  charities,  and  regard  it  as  if  there  waa  no- 
disposition  whatever  in  their  favour. 

Then,  if  we  look  at  Sir  John  Ohelwode'a  will  we  find  that  it  pro- 
vides for  this  contingency.  The  words  are,  ^  upon  the  same  trusts, 
and  to  and  for  the  same  intents  and  purposes,  aa  my  wife  may  have- 
declared  or  shall  hereafter  declare  with  respect  to  the  disposition  of 
her  residuary  personal  estate."  She  has  declared  that  her  residuary 
personal  estate  is  to  go  in  thirds,  and  two  thirds  of  this  leasehold 
property  the  law  will  not  allow  to  go  in  the  way  she  has  said*. 
Then  his  will  proceeds^  ^'  and  in  default  of  any  disposition  by  my 
wife  of  her  residuary  personal  estate,  or  so  far  as  the  same  (if  any) 
shall  not  extend ''  (it  does  not  extend  to  either  of  these  two  thirds) 
then  upon  trust  as  he  should  appoint  by  codicil  (he  has  not  done 
that),  and  in  default  of  such  appointment,  then  in  trust  for  the 
persons  who  should  be  his  own  next  of  kin  at  the  death  of  the 
survivor  of  himself  and  his  wife.  I  am,  therefore,  quite  clear  that 
the  property  goes  to  the  persons  who  were  his  next  of  kin  at  the 
death  of  his  wife. 

I  think  the  cases  which  have  been  referred  to  merely  amount  to 
this,  and  I  am  quite  sure  my  own  decisions  merely  amount  to  this : 
namely,  the  donee  of  a  power  gives  property  to  his  executors, 
thereupon  the  executors  take  it  as  part  of  the  property  of  the- 
i^pointor,  and  as  in  that  character  they  do  not  take  it  beneficially, 
they  take  it  in  trust,  that  is,  first  to  pay  creditors  and  then  the* 
legatees,  and  if  there  are  no  legatees,  then  in  trust  for  the  next  of 
kin  of  the  appointor.  But  that  is  not  the  case  here.  The  property 
is  expressly  given  to  the  next  of  kin  of  Sir  John  Ghetwode  in 
default  of  any  disposition  by  his  wife  of  her  residuary  personal* 
estate,  and  of  two  thirds  she  has  made  no  disposition. 

Solicitors:  Messrs.  Gregory,  Bomliffes,  dt  Baui^le;  Messrs.  Dun- 
can  &  Murton ;  Messrs.  Palmer,  Eland,  db  NetUeship ;  Messrs^  VaieT^ 
wn,  Srunio,  &  Bwmey^ 
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In  re  HUISH'S  CHAEITT.  M.B. 

Appoiniment — Fraud  on  Power — Benefii  cf  Appointor —  Vendor  and  PurehoMr         Z!^ 

— Specific  Performance,  Marek  28 ; 

4pra28. 

An  apx)ointmeDt  made  with  the  object  that  the  appointor  may  obtain  an        "~ 
exclnslYe  advantage  to  himself  ia  had ;  bat  if  the  object  of  the  appointment 
he  to  secure  a  benefit  for  all  the  objects  of  the  power,  the  appointment  is 
not  bad,  although  the  appointor  may  to  some  extent  participate  in  such 
benefit. 

The  tenant  for  life  of  real  estate  under  a  marriage  settlement  had  a  power 
of  appointing  the  estate  among  the  children  of  the  marriage,  of  whom  there 
were  four.  The  settlement  contained  no  power  of  granting  building  leases. 
An  appointment  was  made  to  one  of  the  children  of  the  marriage  ;  and,  sub- 
sequently,  the  appointor  and  appointee  joined  in  conveying  the  estate  to 
trustees  upon  trust  to  grant  building  leases,  and  subject  thereto  as  to  one 
fourth  thereof  upon  trust  for  the  appointee,  and  as  to  the  remaining  three 
fourths  upon  trusts  corresponding  with  those  of  the  original  settlement : — 

Held,  that  although  the  object  of  the  appointment  was  to  enable  building 
leases  to  be  granted,  and  the  tenant  for  life  thereby  gained  an  advantage  to 
himself,  yet  the  transaction,  being  for  the  benefit  of  all  the  objects  of  the 
power,  was  valid ;  and  that  a  purchaser  would  obtain  a  good  holding  title 
thereunder. 

Whether  such  a  title  could  be  forced  on  an  unwilling  purchaser,  fumre. 

XfilS  was  a  summons  taken  oat  for  the  purpose  of  obtaining  the 
opinion  of  the  Court  whether  a  good  title  could  be  made  to  certain 
land  which  the  trustees  of  Huish's  Cha/rUy  had  contracted  to  pur- 
chase as  a  reinvestment  of  moneys  arising  from  the  sale  of  other 
lands  which  had  belonged  to  the  charity  but  had  been  taken  by  a 
railway  company. 

By  indentures  of  lease  and  release,  dated  the  30th  and  31st  of 
October,  1827,  and  made  in  contemplation  of  a  marriage  then 
intended,  and  shortly  afterwards  solemnized,  between  Edward 
William  BateheHor  and  Elixa  his  wife  certain  real  estate  was 
assured  to  the  use  of  E.  W.  Batehellor  for  life,  with  remainder  to 
Eliza  Baiehdlor  for  life,  with  remainder  to  the  use  of  the  child, 
grandchild,  or  other  issue,  or  all  and  every,  or  any  one  or  more  of 
the  children,  grandchildren,  or  other  issue  of  the  marriage,  in  such 
manner  and  form,  and  if  more  than  one  in  such  shares  and  for  such 
•estates  or  interests,  as  Edward  WiUiam  BaicheOor  and  Eliza  his 
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M.  B.       wife  should  jointly  appoint  by  deed,  with  remainder  over  in  default 

1870        of  appointment  for  the  benefit  of  the  children  of  the  marriage,  if 

j^^       any,  with  the  usual  hotchpot  clause,  and,  if  none,  for  other  persons. 

Huibh's      rpjjQ  settlement  contained  an  ordinary  power  of  leasing  for  twenty- 

one  years,  and  powers  of  sale  and  exchange,  but  no  power  of  granting 

building  leases. 

By  an  indenture,  dated  the  31st  of  October,  1827,  certain  per- 
sonal estate  was  settled  upon  like  trusts  in  favour  of  Mr.  and  Mrs. 
BaieheUor  and  their  issue. 

There  were  issue  of  the  marriage  four  children, — yiz.,  Samuel 
Qeorge^  Edward  Stratton,  Emilia  Marianne,  and  Arthur  William. 
By  a  deed-poU  dated  the  2nd  of  January,  1856,  Mr.  and  Mrs. 
BaJtcheUor  appointed  the  real  estate  comprised  in  their  marriage 
settlement  to  Edward  StraUon  BatcheSor  in  fee. 

An  indenture,  dated  the  22nd  of  October,  1856,  was  made  between 
Edward  William  Batehdhr  and  Eliza  his  >vife  of  the  first  part, 
Edward  Stratton  BateheHor  of  the  second  part»  and  Thomas  Staun- 
ton and  Thomas  Frederieh  Inman  of  the  third  part.  It  contained 
recitals  of  the  settlements  of  real  and  personal  estate  made  on  the 
marriage  of  Mr.  and  Mrs.  BatcheHor,  and  of  the  deed-poll  of  the 
2nd  of  January,  1856 ;  and  also  recitals  that  Edward  Stratton 
BatoheUor  had  applied  to  Edward  W.  BatcheHor  and  Eliza  his  wife 
to  concur  with  him  in  granting  one  or  more  building  lease  or  leases 
of  the  property  appointed  to  him,  and  that  it  appeared  that  the 
same  could  be  let  to  great  advantage,  and  considerably  improved 
in  value  by  letting  the  same  on  such  building  lease  or  leases; 
that  when  the  property  had  been  so  improved  in  value  the  same 
would  be  more  than  the  proportional  part  or  share  of  Edward 
Straiten  Baiehdlor  of  and  in  the  premises  comprised  in  the  recited 
settlements,  having  regard  to  the  relative  claims  and  interests  of 
his  brothers  and  sister;  and  that  it  had,  therefore,  been  arranged 
that  Edward  William  Batchdlor  and  EUm  his  wife  should  appoint 
to  EdAcard  S.  BatcheUor  the  sum  of  £1600,  to  be  raised  out  of  the 
settled  personal  estate,  and  thai  Edward  S.  Baichdhr  shonli  there- 
upon join  with  Edward  W.  BateheUor  and  Eliza  his  wife  in  con- 
veying the  property  appointed  to  him  upon  the  trusts  and  in 
manner  thereinafter  appearing.  By  the  witnessing  part,  Edward 
W.  BateheUor  and  Mim  his  wife  appointed  £1600,  part  of  the 
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settled  peiBonal  estate,  to  Eiward  8.  BalchdloT ;  and  Edward  W.  M.  B. 
Bakhellor  and  Eliza  his  wife  and  Edipard  8.  Batchdior  conveyed  igro 
the  real  estate  unto  and  to  the  use  of  Thomas  8tauntonBJid  Thomas  jj^re 
Frederieh  Inman  in  fee,  upon  trust  from  time  to  time,  with  the     /5^"^^ 

consent  in  writing  of  Edward  W.  BateheUor  and  Eliza  his  wife        * 

and  of  Edward  8.  BateheUor^  to  grant  building  leases  for  any  term 
or  terms  of  years  not  exceeding  ninety-nine  years  from  the  granting 
thereof;  and  subject  to  such  leases,  as  to  one-fourth  part  of  the 
property  thereby  conveyed,  upon  trust  for  Edward  8.  Batchettor^ 
his  heirs  and  assigns,  and  as  to  the  remaining  three-fourth  parts 
thereof  upon  such  trusts,  and  with,  under,  and  subject  to  such 
powers,  agreements,  and  declarations  as  would  most  nearly  corre- 
spond with  the  uses,  trusts,  powers,  agreements,  and  declarations 
(other  than  the  power  of  appointing  new  trustees)  which  were  ex- 
pressed and  declared  of  and  concerning  the  property  by  the  there- 
inbefore recited  settlement  thereof;  but  so  as  to  vest  such  powers 
and  authorities  as  were  thereby  vested  in  the  trustees  or  trustee 
thereof  in  the  trustees  or  trustee  for  the  time  being  of  the  inden- 
ture now  in  statement,  instead  of  in  the  trustees  or  trustee  for  the 
time  being  of  the  settlement.  No  building  lease  was  ever  granted 
under  the  trust  contained  in  this  indenture. 

The  present  vendors  claimed  under  a  sale  made  by  Edward  8. 
BateheUor  and  the  trustees  of  the  deed  of  the  22nd  of  October, 
1856. 

The  conveyancing  counsel  to  whom  the  title  was  referred  was  of 
opinion  that  a  good  title  could  not  be  made  without  the  concur- 
rence of  the  parties  entitled  in  default  of  appointment  by  Mr.  and 
Mrs.  Balehdhr,  inasmuch  as  the  whole  transaction  above  stated 
had  the  appearance  of  being  a  preconcerted  arrangement  for  the 
sole  purpose  of  importing  into  the  settlement  a  power  to  grant 
building  leases,  mainly,  or  at  all  events  to  some  extent,  for  the 
benefit  of  the  parents,  the  appointors. 

The,  parties  agreed  to  'submit  to  an  order  on  this  summons 
as  if  a  bill  had  been  filed  for  specific  performance  of  the  con- 
tract 

Mr.  Jessel,  Q.O.,  and  Mr.  JP.  A.  Lewin,  for  the  vendors : — 
There  is  nothing  to  shew  that  a  fraud  has  been  committed ;  and 
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M.  B.      the  purchaser  must  accept  the  title  in  acccH-danoe  with  Lord  Eldon*$ 
1870       decision  in  Mae^pn^en  y.  Farquhar  (1). 


HxjifiH's  Mr.  Badeock,  for  the  trustees  of  the  charity : — 


Chasitt. 


It  is  plain  that  the  object  of  the  whole  transaction  was  to  intro- 
duce  a  power  of  granting  building  leases  not  contained  in  the 
settlement ;  and  though  that  power  has  never  been  exercised,  the 
question  still  remains  whether  the  power  of  appointment  was 
exercised  hand  fde  for  the  purpose  for  which  it  was  given*  And, 
in  a  case  of  this  sort,  grave  suspicion  will  be  a  bar  to  a  decree  for 
specific  performance :  Warde  v.  Biocon  (2).  It  is  clear  that  there 
is  here  grave  cause  for  suspicion:  Cooper  v.  Cooper  (3);  In  re 
Marsdevis  Trusts  (4). 

Mr.  Jessely  in  reply : — 

Cooper  V.  Cooper  and  In  re  MarederHs  Trusts  were  not  cases  in 
which  any  question  arose  between  vendor  and  purchaser.  In 
Warde  v.  Dixon  there  was  much  more  than  grave  suspicion :  there 
was  actual  proof  that  the  settlement  was  fraudulent 


April  28.    LoBD  BoMiLLT,  MJL: — 

This  is  an  objection  to  the  title  of  some  land  sold  to  the  Charity. 
The  objection  is,  that  a  certain  appointment  made  in  favour  of 
Edward  8.  BatcheUor  was  a  fraud  on  the  power  authorizing  the 
appointment 
The  facts  are  these  :— [His  Lordship  stated  them.] 
The  contention  is,  that  all  these  appointments  and  deeds  were 
made  in  order  to  give  the  husband,  the  tenant  for  life,  a  power  to 
grant  building  leases  which  he  did  not  possess  by  the  original  set- 
tlement, and  that  consequently  the  transaction,  being  one  to  benefit 
him,  was  in  fraud  of  the  power  of  appointment  contained  in  the 
indenture  of  settlement  of  the  hereditaments  made  on  the  mar- 
riage. It  is  quite  established  by  Lord  Bedesdale*8  judgment  in  Vane 
Y.  Lord  Dungannon  (5),  that  the  motives  of  the  settlor  cannot  be 

(l);;il  Ves.  467.  (3)  Law  Rep.  8  Eq.  312 ;  Ibid.  6  Ch.  203. 

(2)  28  L.  J.  (Ch.)  315.  (4)  4  Drew.  694. 

(6)  2  Sch.  &  Le£  118. 
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inquired  inta  Lord  Jtistioe  Turner,  howeyer,  lately^  in  a  case  of  H.  B. 
Topham  y.  Ihdee  of  Portland  (1),  drew  a  nice  distinction  between  the  i870 
tfttoiiof  the  settlor  and  his  motives;  bat  this  appears  to  me  to  be  a  ^^^ 
yery  thin  distinction,  and  as  a  general  rule  I  do  not  find  any  Huibb'b 
cases,  unless  the  recent  case  of  Topham  y.  Luke  of  Portland  (2)  — — 
be  one,  where  the  execution  of  a  power  has  been  set  aside  which 
has  been  literally  performed,  and  under  which  the  settlor  has  not 
obtained  some  exclusiye  benefit  for  himself  not  contemplated  by 
the  instrument  creating  the  power.  No  doubt  if  it  is  to  be  laid 
down  as  an  inflexible  rule,  following  the  first  of  these  cases  in  the 
House  of  Lords,  that  the  literal  execution  of  the  power  in  order 
to  attain  an  object  which  the  instrument  creating  the  power  did 
not  sanction  is  a  fraud  on  the  power,  although  the  object  to  be 
attained  is  one  which  confers  great  good  on  all  the  objects  of  the 
power,  then  this  deed  of  January,  1856,  must  be  considered  an 
inyalid  appointment,  for  I  think  that  the  object  of  the  appoint- 
ment was  to  obtain  a  power  of  granting  building  leases ;  but  then 
I  obserye  that  though  the  father  and  mother  obtain  some  advan- 
tage by  the  building  leases,  it  is  one  which  extends  equally  to  all 
the  chfldren,  whether  as  appointees,  or  whether  as  taking  in  defiEtult 
of  appointment — ^an  advantage  deriyed  from  the  greatly  improyed 
yalue  of  the  property,  the  whole  of  which  they  would  be  deprived 
of  if  the  deed  of  January,  1856,  be  held  to  be  yoid.  In  that  case 
it  would  be  (what  I  fear  is  too  much  the  tendency  of  technical 
rules)  to  strain  a  rule  intended  for  the  purpose  of  benefiting  the 
objects  of  the  power  to  a  rigid  exactness  which  inflicts  a  plain  and 
manifest  injury  on  them.  This,  I  think,  is  the  evil  attempted  to 
be  ayoided  by  Lord  Mdon  in  Macqueen  y.  Farquhar  (3),  and  also 
in  the  case  of  Coekerofi  v.  Sutelife  (4),  which  is  a  still  stronger 
case,  and  which  appears  to  me  to  be  a  most  valuable  decision : — 
[His  Lordship  read  the  head-note  and  part  of  the  judgment] 

I  adopt  that  case  in  its  fullest  extent.  The  meaning  and  the 
good  sense  of  the  rule  appears  to  be,  that  if  the  appointor,  either 
directly  or  indirectly,  obtain  any  exclusive  advantage  to  himself, 
and  that  to  obtain  this  advantage  is  the  object  and  the  reason  of 
its  being  made,  then  that  the  appointment  is  bad;  but  that  if 

(1)  1  D.  J.  &  S.  517 ;  11 H.  L.  C.  32.  (3)  11  Ves.  467. 

(2)  Law  Rep.  5  Ch.  40.  (4)  25  L.  J.  (Ch.)  318. 
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H.  B.      the  whole  transaction  taken  together  shews  no  snch  object^  but 

1870       only  shews  an  intention  to  improve  the  whole  subject-matter  of 

j^       the  appointment  for  the  benefit  of  all  the  objects  of  the  power, 

HuisH'fl     lY^Qj^  ii^Q  exercise  of  the  power  is  not  fraudulent  or  void,  although 

—        by  the  force  of  circumstances  such  improvement  cannot  be  bestowed 

on  the  property  which  is  the  subject  of  the  appointment  without 

the  appointor  to  some  extent  participating  therein. 

I  think  that  tliis  is  that  case,  and  that  a  good  title  can  be  made, 
although  the  property  is  sold  under  the  powers  contained  in  the 
deed  of  October,  1856. 

Before  going  further  I  wish  to  know  exactly  what  is  the  ques- 
tion which  the  parties  desire  to  leave  to  me.  Is  the  question 
whether  a  good  title  can  be  made ;  or  is  it  whether  the  title  is 
such  that  it  ought  to  be  forced  on  an  unwilling  purchaser  ? 

Mr.  Badcoch: — ^The  trustees  of  the  Charity  are  not  unwilling 
purchasers,  but  are  ready  to  accept  the  title  if  your  Lordship  is  of 
opinion  that  they  can  safely  do  so. 

LoBD  KoMiLLT,  M.R. : — ^Then  I  shall  read  the  rest  of  my  judg- 
ment, which  I  have  written  very  much  in  that  view. 

I  admit  that  the  question  is  open  to  some  argument,  but,  in  my 
opinion,  the  doubt  is  not  sufficient  to  cast  discredit  on  the  title,  nor 
is  it  one  sufficient  to  induce  me  to  abstain  from  making  a  decree 
for  specific  performance  against  the  purchaser,  and  consequently  I 
must  hold  that  the  Charity  must  take  the  title. 

Solicitors :  Messrs.  Lemn  db  Co. ;  Messrs.  Stephem  &  Langdale, 
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March  12. 


In  re  JOINT  STOCK  DISCOUNT  COMPANY.  m.  b. 

,  WARRANT  FINANOE  COMPANY'S  OASE.    (No.  2.)  ^^^ 

Prw^  in  Winding-up— Proof  against  Ikvo  Esiatea — Interest — Delivery 

up  rf  Securities, 

A  secured  creditor  cannot  be  deprived  of  his  security  until  be  has  been  paid 
in  fall  the  principal,  interest,  and  costs  due  thereon. 

A  holder  of  bills  of  exchange  drawn  upon  and  accepted  by  company  A.  and 
indoraed  by  company  B.  proved  the  bills  against  both  companies,  which  were 
in  liquidation  and  received  dividends  from  both  estates.  The  liquidator  of 
company  A.  applied  for  an  order  for  delivery  up  of  the  bills  on  payment  of  a 
balance  arrived  at  by  treating  all  dividends  paid  by  company  A,  as  applied 
in  reduction  of  principal,  and  those  paid  by  company  B.  as  applied  first  in 
payment  of  interest,  and  then,  as  to  the  surplus,  in  reduction  of  the  prin- 
cipal : — 

Eddf  that  the  balance  was  calculated  on  an  erroneous  principle,  and  that 
the  creditor  could  not  be  required  to  deliver  up  the  bills  until  he  received  his 
prindpel,  interest^  and  costs  in  full. 

xHIS  was  a  summons  by  the  official  liquidator  of  the  Joint  Stock 
Discount  Oompantfy  Limited,  asking  that  the  Warrant  Finance 
Company,  Limited,  might  be  ordered,  upon  payment  to  them  of  the 
sum  of  £79  Is.  Id.,  to  deliver  up  certain  bills  of  exchange  held  by 
them. 

The  bills  of  exchange  in  question  were  drawn  upon  and  accepted 
by  the  Contract  Corporation  for  sums  amounting  in  the  whole  to 
£13^000,  and  were  indorsed  by  the  Joint  Stock  Discount  Company. 
Both  companies  were  in  the  course  of  being  wound  up,  and  the 
Warrant  Finance  Company  proved  against  both  estates  for  the 
amount  of  the  bills. 

Previously  to  November,  1867,  the  Joint  Stock  Discount  Com- 
pany paid  four  dividends  on  their  debts,  amounting  in  the  whole  to 
10&  in  the  pound,  and  in  May,  1868,  the  same  company  paid  a 
fifth  dividend  of  2s.  in  the  pound.  In  the  interval  between 
November,  1867,  and  May,  1868,  the  Contract  Corporation  paid  on 
their  debts  two  dividends  amounting  together  to  2s.  3d.  in  the 
pound.  Both  compam'es  had  since  paid  further  dividends,  and  the 
Warrant  Finance  Company  had,  by  means  of  such  dividends, 
received  20s.  in  the  pound  on  their  debt ;  but  they  claimed  to  be 
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M.  B,       entitled  to  continue  to  receive  dividends  until  they  had  been  paid 
1870       interest  on  their  debts  in  addition  to  the  principal,  and  it  ^as 
Wabrant    decided  by  Lord  Justice  Qiffwrd  that  such  claim  was  well  founded : 
C^M^'8    ^<^'^f^'^  Finance  Company's  Case  (1). 
Ca8|  The  balance  of  £79  7s.  Id.,  which  the  liquidator  of  the  Joint 

—1-  StooJc  Discount  Company  now  admitted  to  be  due  to  the  Warrwni 
Finance  Company,  was  arrived  at  in  this  way :  The  dividends  paid 
previously  to  November,  1867,  were  all  treated  as  applied  in  reduc- 
tion of  the  principal  debt ;  then  the  dividends  paid  by  the  Contrael 
Corporaiion  were  treated  as  applied  first  in  payment  of  interest, 
and  then,  as  to  the  surplus,  in  payment  of  principal ;  then  subse- 
quent interest  was  calculated  as  on  the  principal  thus  reduced,  and 
the  subsequent  dividends  of  the  Joint  Stock  Discount  Company 
were  treated  throughout  as  applied  in  payment  of  principal,  and 
those  of  the  Contract  Corporation  as  applied  first  in  payment  of 
interest,  calculated  as  already  mentioned,  and  then  in  reduction  of 
capital.  The  Warrant  Finance  Company  contended  that  this 
balance  was  calculated  altogether  on  an  erroneous  principle,  and 
that  the  dividends  of  the  Joint  Stock  Discount  Company y  like  those 
of  the  Contract  Corporation,  ought  to  be  treated  as  applied  in  pay- 
ment of  interest,  and  then,  as  to  the  surplus,  only  in  reduction  of 
principal ;  and  they  claimed  payment  of  a  much  larger  balance 
before  giving  up  the  bills. 

Mr.  Jeesely  Q.C.,  and  Mr.  Locock  Webb^  for  the  liquidator  of  the 
Joint  Stock  Discount  Company : — 

We  admit  that  all  sums  received  from  the  Contract  Corporation  are, 
as  between  us  and  the  holders  of  the  bills,  to  be  treated  as  applied  in 
the  first  place  in  payment  of  interest,  and  then  in  reduction  of  prin* 
dpal ;  but  we  say  that  sums  paid  by  us  are  applicable  only  to  payment 
of  principal,  and  cannot  be  treated  as  applied  in  any  other  way.  All 
that  was  decided  by  the  Lord  Justice  in  the  former  case  (2)  was, 
that  the  proof  against  the  Contract  Corporation  was  to  be  treated 
in  the  same  way  as  a  mortgage  or  other  security  for  the  payment 
of  the  debt ;  and,  consequently,  that  payments  made  in  respect  of 
that  proof  were  to  be  treated  as  applicable  in  payment  of  interest 

(1)  Law  Bep.  5  Gh.  86.  (2)  Law  Bepi  5  Ch.  86. 
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in  the  first  place ;  but  the  principle  of  .that  decision  does  not       M.  B. 

extend  to  payments  made  by  us.     Suppose,  for  example^  that       1870 

£10,000  is  due  for  principal,  and  £5000  for  interest,  and  that  a  Wabrint 

dividend  of  £3000  is  received  from  the  Contract  Corporation,  then  co^J^g 

we  admit  that  that  must  be  applied  to  reduce  the  interest  to  £2000.      J5^^ 

n      r.  (No.  2.) 

Then,  suppose  that  afterwards  we  pay  a  dividend  of  £3000,  we       — 

say  that  that  must  be  applied  in  reducing    the   principal    to 

£7000. 

Sir  Biehard  BoffgaUay,  Q.C.,  and  Mr.  Langley,  for  the  Warrant 
Finance  Company : — 

In  the  Warrant  Finance  Company* s  Case  (1)  it  was  decided  that 
dividends  aie  only  to  be  paid  on  what  is  due  for  prmcipal  and 
interest  at  the  commencement  of  the  winding-up,  and  that  no 
CTedit<»r  is  to  receive  any  subsequent  interest  until  all  the  creditors 
have  been  paid  20s.  in  the  pound.  But  in  the  Warrant  Finance 
Company' t  Case  (2)  the  Lord  Justice  says  that  that  is  simply  a  con- 
venient rule  for  the  administration  of  the  assets  in  the  winding-up, 
and  is  not  meant  to  interfere  with  the  rights  of  the  creditors ;  con- 
sequently, no  creditor  can  be  required  to  part  with  any  security 
which  he  may  possess  until  he  has  been  paid  his  principal,  interest, 
and  costs  in  fnlL  But  that  is  precisely  what  the  liquidator  of  the 
Jokd  Stock  Bieoount  Company  is  here  seeking  to  do.  He  makes  out 
his  balance  by  appropriating  the  dividends,  amounting  to  10a.  in  the 
pound,  paid  before  November,  1867,  to  principal  only  ;  but  that  is 
an  appropriation  simply  for  the  convenience  of  the  Court,  and  not 
such  as  to  deprive  the  creditor  of  his  right  to  appropriate  the 
payment  in  any  way  he  thinks  most  beneficial,  according  to  the 
principle  laid  down  in  Bower  v.  Harris  (3).  We  contend  that, 
before  these  bills  are  taken  out  of  our  hands,  we  must  have  paid  to 
us  a  balance  calculated  on  the  principle  of  applying  the  first  four 
dividends  of  the  Joint  Stock  Biscovni  Company  in  reduction,  first 
of  interest,  and  then  of  principal. 

Mr.  Chitty,  for  the  liquidator  of  the  Contract  Corporation,  took  no 
part  in  the  argument. 

(1)  Law  Rep.  4  Ch.  643.  (2)  Law  Rep.  6  Ch.  86. 

(8)  Cr.  Sc  Ph.  351. 
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Bl  R.  Mr.  Jesid^  in  reply : — 

1870  In  Bower  v.  Marris  (1)  there  was  no  question  of  appropriation  of 


Wabbakt    payments  such  as  there  is  here.    All  that  was  decided  was  that, 
CoMFA28T*8    ^3  betwecu  the  obligee  on  a  bond  and  the  solvent  obligor,  dividends 
(^5*2!)     r^^iv^d  from  the  estate  of  the  bankrupt  co-obligor  were  applicable 
in  reduction  of  interest;  but  nothing  was  decided  as  to  the  appli- 
cation of  these  dividends  as  between  the  obligee  and  the  bankrupt 
obligor,  which  is  the  point  in  this  case. 

LOBD  BOHILLY,  M Jl.  I — 

I  am  very  clear  as  to  the  principle  on  which  this  case  is  to  be 
decided.  I  treat  the  case  as  if  there  were  no  winding-up  at  all, 
and  these  sums  had  been  paid  simply  on  account.  Then,  when 
the  Joint  Stock  Discount  Company  has  paid  what  is  due  for 
principal,  interest,  and  costs,  and  not  till  then,  will  that  company 
be  entitled  to  these  securities.  That  I  take  to  be  what  the  Lord 
Justice  decided  in  the  former  case,  and  it  is  unnecessary  to  go  into 
any  of  those  questions  as  to  appropriation  of  payments,  which  are 
often  extremely  difficult. 

Therefore  I  am  of  opinion  that  the  Joint  Stock  Discount  Oomr 
pany  cannot  be  entitled  to  the  benefit  of  any  remedy  they  may 
have  on  these  bills  against  the  Contrad  Corporation  until  the 
Warrant  Finance  Company  has  received  principal,  interest,  and 
costs  in  fiill. 

Solicitors :  Messrs.  Laufrance,  Plews,  Boyer,  &  Baker ;  Messrs. 
Flwif  Argles,  &  BauHine  ;  Messrs.  Linldaler»y  Hadhwood,  &  Addison. 

(1)  Or.  &  Ph.  351. 
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SWIFT  V.  WENMAN.  M.  a. 

Marriof^  Artuie^HuaH,«^,  Adalt.ry-DU»olution  <if  Marriage-  ^^O 

Subsequent  Suit  by  Wife  for  Paymeni  of  Trust  Fund,  FA,  15. 

Under  marriage  articles,  the  personal  property  of  the  wife,  who  was  then 
an  infant,  was  agreed  to  be  settled  upon  the  usual  trusts,  with  an  ultimate 
trust  for  the  wife  absolutely,  if  she  survived.  No  settlement  was  executed 
on  the  wife's  attaining  twenty-one.  l^ere  were  no  children  of  the  marrii^e. 
A  decree  for  dissolution  of  the  marriage  was  made^by  the  Divorce  Court  on 
the  suit  of  the  wife.  The  wife  filed  her  bill  against  her  late  husband  and 
the  trustee  of  the  marriage  articles  for  payment  of  the  trust  fund : — 

Held,  that  she  was  entitled  to  have  the  trust  fund  paid  to  her. 

IHE  Plaintiff  in  this  suit,  who  had  obtained  a  decree  for  dissolu- 
tion of  marriage  in  the  Divorce  Court  against  the  Defendant  Sufifty 
on  account  of  adultery  and  bigamy^  filed  her  bill  to  obtain  payment 
of  a  trust  fund  to  which,  under  her  marriage  articles,  she  would 
have  become  absolutely  entitled  on  the  death  of  her  husband. 

The  Plaintiff,  who  was  entitled  under  her  father's  will  to  a  share  of 
his  personal  property  on  attaining  the  age  of  twenty-one,  married 
the  Defendant  Swift,  while  still  an  infant,  in  the  year  1843 ;  and 
marriage  articles  were  then  entered  into,  under  which  it  was  agreed 
that  her  share  under  the  will  should  be  vested  in  trustees  upon 
trust  for  herself  for  life,  with  remainder  for  her  husband  for  life, 
and,  in  de&ult  of  children,  if  her  husband  should  die  in  her  life- 
time, for  the  Plaintiff  absolutely ;  but  if  the  husband  should  sur^ 
vive,  then  as  the  Plaintiff  should  by  will  appoint,  and  in  default  of 
appointment  for  the  Plaintiff's  next  of  kin. 

The  Plaintiff  attained  twenty-one  in  1845,  but  did  not  execute 
any  settlement  in  pursuance  of  the  articles. 

There  were  no  children  of  the  marriage. 

In  1854  the  Plaintiff  was  deserted  by  her  husband,  who  went  to 
Australia  and  there  married  another  person ;  whef  eupon  the  Plain- 
tiff took  proceedings  in  the  Divorce  Court>  and  in  1868  obtained  a 
decree  for  dissolution  of  the  marriage. 

The  bill  was  filed  against  the  surviving  trustee  and  the  former 
husband,  and  prayed  that,  notwithstanding  the  marriage  articles, 
the  Plaintiff  might  be  declared  to  be  entitled  to  the  trust  fund, 
and  that  the  same  might  be  paid  to  her  accordingly. 
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M,  B,  Mr.  Baxburffh,  Q.C.,  and  Mr.  T.  A.  Bdb&rla,  for  the  Plaintiflf  :— 

J^  The  relief  sought  by  the  Plaintiflf  in  this  suit  could  not  have 

Qvmn      been  obtained  by  any  proceeding  in  the  Divorce  Court  under 
WnrxAv.     22  &  23  Yict.  c.  61,  s.  5,  as  there  were  no  children  of  the  marriage. 
"■"^  The  Plaintiflf  not  having  assented  to  the  marriage  articles  on 

her  attaining  twenty-one,  they  are  no  longer  binding  upon  her,  and 
she  is  entitled  to  set  them  aside;  but,  assuming  that  they  are 
binding,  we  submit  that  she  is  now  entitled  to  her  share  in  the 
trust  fund  just  as  if  her  husband  had  died  in  her  lifetime.  In 
Wells  T.  Malbon  (1),  where  a  married  woman  was  entitled  to  a 
share  of  residue,  and  before  it  was  received  she  had  obtained  a 
decree  for  dissolution  of  her  marriage  on  account  of  her  husband's 
adultery,  she  was  held  to  be  entitled  to  the  fund.  In  Wilkinson 
T.  Qibson  (2)  a  decree  of  dissolution  had  been  made  by  the  Divorce 
Court  on  the  suit  of  the  wife,  she  being  at  the  date  of  the  decree 
entitled  to  a  reversionary  interest  in  a  sum  of  stock,  which  was 
the  subject  of  a  post-nuptial  settlement,  and  which  fell  into  pos- 
session after  the  decree.  The  divorced  wife  took  proceedings  to 
realize  the  fund^  and  died  before  it  was  recovered.  It  was  there 
held  that  her  executors  were  entitled  to  the  fund.  On  the  same 
principles  we  submit  that  the  Plaintiff  is  now  entitled  to  payment 
of  the  trust  fund. 

Mr.  BardsweU,  for  the  truistee. 

Mr.  C,  Hoivard,  for  the  husband,  contended  that  the  marriage 
articles  could  not  be  set  aside,  and  referred  to  MS/ord  v.  MUford  (8). 

Lord  Bomilly,  M.B.,  considered  that  the  husband  had  no 
interest  in  the  trust  fond,  and  made  a  decree  according  to  the 
prayer  of  the  bill. 

Solicitor  for  the  Plaintiflf:  Mr.  J3.  W.  Boberts,  ttgent  for  Mr.  J3. 
Woof,  Worcester. 

Solicitors  for  the  Defendants :  Mr.  /.  T.  Fry;  Messrs.  Sharps, 
Parkers^  &  PrUchard. 

(1)  31  Bear.  48.  (2)  Law  Rep.  4  Eq.  162. 

(3)  Law  Bep.  2  P.  dr  D.  715. 


VOL.  X.]  EQUITY  CASEa  17 


PEACOCK  V.  EASTLAND.  M.B. 

1870 
Ustate  tail — DitentaUing  Deed —  (hunt — Statute  of  Uses — Disdaimer  hy  Orantees,  ^^^ 

March  4,  6 ; 
Jf^  a  tenant  in  tail  in  possession  of  an  estate,  executed  a  disentailing  deed,      April  26. 

purporting  to  be  a  grant  of  the  estate  to  A.  and  B,  and  their  heirs,  free  from         ""^ 

all  estates  tail  of  the  grantor,  to  the  use  of  A.  and  B.  and  their  heirs  upon 

trust  for  the  grantor.    The  deed- was  inrolled  but  not  executed  by  A.  and  B,, 

who  subsequently  executed  a  deed  of  disclaimer : — 

Held,  that  the  disentailing  deed  operated  as  a  grant  and  not  by  the  Statute  of 

Uses;  that  it  was  rendered  inoperative  by  the  subsequent  disclaimer  by  the 

grantees ;  and  that  the  estate  tail  oiM.  was  not  barred  under  3  &  4  Will.  4,  c.  74. 

IHIS  was  a  suit  by  vendors  for  specific  performance,  the  question 
of  title  which  was  raised  on  the  face  of  the  bill  being  whether,  in 
the  circumstances  of  the  case,  an  estate  tail  vested  in  their  testator 
had  been  barred. 

By  an  indenture  dated  the  15th  day  of  November,  1866,' 
M.  P.  Moore,  who  was  tenant  in  taU  in  possession  of  a  share  in 
certain  real  estates,  granted  to  E.  Moore  and  J.  H.  Maraden  and 
their  heirs  the  share  in  question,  to  hold  the  same  to  them  and 
their  heirs,  freed  and  discharged  from  all  estates  tail  of  M.  P.  Moore, 
and  all  remainders,  &c.,  to  take  effect  after  the  determination  or  in 
defeazance  of  such  estates  tail  or  any  of  them,  to  the  use  of 
E.  Moore  and  J.  H.  Marsden,  their  heirs  and  assigns,  upon  trust  to 
sell  the  same  in  manner  therein  mentioned,  and  stand  possessed  of 
the  proceeds  in  trust  for  M.  P.  Moore  the  grantor,  his  executors, 
administrators,  and  assigns. 

This  deed  was  duly  inrolled  as  a  disentailing  assurance,  but  was 
not  executed  by  either  of  the  grantees. 

M.  P.  Moore  died  on  the  25th  of  November,  1866,  having  pre- 
viously made  his  will,  dated  18th  of  August,  1866,  by  which  he  gave 
all  his  real  and  personal  estate  (except  estates  vested  in  him  as  a 
trustee  or  mortgagee)  to  the  Plaintiff,  Sophia  Peacock,  absolutely, 
and  appointed  her  and  the  Plaintiff  H,  Peake  his  executors,  and  de- 
Tised  to  them  all  estates  vested  in  him  as  trustee  or  mortgagee. 

By  a  deed-poll  dated  the  9th  of  April,  1867,  under  the  hands 
and  seals  of  E.  Moore  and  J.  H.  Marsden,  reciting  the  indenture 
of  the  15th  of  November,  1866,  and  reciting  that  E.  Moore  and 
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H.  R.  cT.  H.  Marsden  never  executed  the  same  indenture^  nor  had  they, 
1870  or  either  of  them,  ever  accepted  or  acted  in  the  trusts  reposed  in 
Pbaoock  them  by  the  same  indenture,  but,  on  the  contrary,  they  had 
wholly  declined  to  act  therein,  and  were  desirous  to  make  and 
execute  the  disclaimer  in  the  now  stating  deed-poll  contained,  it 
was  witnessed  that  they,  E.  Moore  and  J.  H.  Marsden,  had  re- 
nounced and  disclaimed  all  the  messuages,  &c.,  by  the  said  inden- 
ture granted  or  otherwise  assured  or  expressed  or  intended  so  to 
be,  with  their  and  every  of  their  appurtenances,  and  all  the  estate, 
right,  title,  interest,  inheritance,  uses,  trusts,  powers,  and  authori- 
ties whatsoever  by  the  said  indenture  expressed  to  be  given  or 
declared  to  or  concerning  the  said  E.  Moore  and  J.  H.  Marsden 
or  either  of  them. 

The  Defendants,  who  had  agreed  to  purchase  from  the  Plaintiffs, 
8.  Peacock  and  H.  Peake,  the  testator's  share  in  part  of  the  pro- 
perty, his  one-fourth  of  which  was  comprised  in  the  deed  of  the 
15th  of  November,  1866,  took  the  objection  that  this  deed  was 
wholly  defeated  by  the  disclaimer,  and  was  inoperative  as  a  dis- 
entailing assurance,  in  which  case  it  was  admitted  that  the  Plain- 
tiffs could  not  make  a  title. 

Mr.  Jessel,  Q.C.,  and  Mr.  H.  Cadman  Jones,  for  the  Plaintiffs : — 

E.  Moore  and  Marsden  were  parties  to  the  deed  of  November, 
1866,  in  two  capacities :  as  grantees  to  uses  and  as  cestuis  que  use. 
They  could  disclaim  the  use,  but  we  say  that  they  could  not  dis- 
claim the  instantaneous  seisin  which  they  took  as  releasees  to 
uses:  Earibury  Jones  ^ on  XJses(l);  Crwisc,' Dig.  (2) ;  Oorton's 
Case  (3) ;  8uff.  Oilb,  on  Uses  (4)  ;  Sugden  on  Powers  (5) ;  Sanders* 
Uses  and  Trusts  (6)  ;  Baeon,  Law  Tracts  (7).  This  is  in  accord- 
ance, not  only  with  convenience,  but  with  technical  rules ;  for  the 
legal  estate  passed  at  once  to  the  grantees  to  uses  without  their 
assenting :  Thompson  v.  Leadi  (8) ;  Sheppard's  Touchstone  (9).  It 
has  passed  through  them,  and  served  the  use,  which  if  defeated  by 
the  disclaimer  must  be  defeated  by  relation ;  but  the  doctrine  of 
relation,  which  is  only  applied  *^  of  necessity,"  ut  res  magis  valeat 

(1)  Page  99.  (5)  8th  Ed.  preface,  and  p.  11. 

(2)  4th  Ed.  VoL  iv.  p.  131.  (6)  5th  Ed.  p.  85,  n.  2. 

(3)  2  RoIL  Abr.  787.  (7)  Page  348. 

(4)  Page  224,  d.  2.  (8)  2  Vent.  198. 

(9)  Page  285. 
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guam  pereait  or  "  to  adyance  a  right  '*  (BuQer  and  Baker's  Case  (1),       M.  K. 
MenviTs  Case  (2)),  cannot  be  applied  in  such  a  case.     The  use,       1870 

therefore,  on  the  disclaimer,  resulted  to  the  settlor  in  fee,  PbIoock 

Then,  further,  we  contend  that,  on  the  construction  of  the  dis-  ^    *^- 

i!<ASTLAND. 

claimer,  there  was  no  intention  to  disclaim  the  seisin  but  only  the        

use.  If  the  Court  be  against  us  on  both  points,  we  say  that  still 
this  was  a  good  disentailing  assurance  within  the  terms  of  3  &  4 
Will.  4,  c.  74,  s.  40,  as  being  an  assurance  by  which  the  tenant  in 
tail  "  could  haye  made  the  dispositions."  It  is,  moreoyer,  a  dis- 
position in  equity  by  reason  of  the  declaration  of  trust. 

Mr.  Charles  Hall,  for  the  Defendants : — 

The  question  whether  a  releasee  to  uses  can  disclaim  a  momentary 
seisin  does  not  arise  in  the  present  case ;  for  though  the  Plaintiff's 
case  has  been  argued  as  if  it  depended  upon  the  Statute  of  Uses, 
the  deed  of  the  15th  of  May,  1866,  was  in  reality  a  simple  common 
law  grant,  the  grantees  being  the  same  persons  as  those  who  are 
to  haye  the  use ;  so  that  it  is  to  be  construed  in  the  same  way 
as  it  would  haye  been  before  the  Statute  of  Uses:  Gases  and 
Opinions  (3),  Jenkins  v.  Yoimg  (4) ;  Hayes'  Conyeyancing  (5) ; 
Doe  y.  Passinffham  (6);  and  Oorman  y.  Byrne  (7).  On  these 
authorities  I  contend  that  the  deed  would  operate  as  a  common 
law  grant ;  and  the  estate  of  the  grantees  cannot  be  affected  by 
the  trust  for  sale,  for  that  creates  an  equity  to  which  this  Court 
could  giye  effect,  but  it  cannot  alter  the  legal  estate. 

This  being  so,  the  question  arises  as  to  the  effect  of  the  disclaimer 
by  the  grantees.  It  has  been  contended  that  a  disclaimer  cannot 
relate  back. 

In  Butler  and  Baker*s  Case,  if  it  is  an  authority  at  aU  for  the 
present  purpose,  the  dieta  are  in  fayour  of  the  defendant's  conten- 
tion, and  the  same  may  be  said  of  MenrnTs  Case  (8).  Thompson  y. 
Leadi  (9)  only  decided  that  the  presumption  is  in  fayour  of  an 
estate  being  in  the  grantee  until  the  contrary  is  shewn. 

The  effect  of  disclaimer  is  clearly  stated  in  Sheppard^s  Touch- 

(1)  3  Rep.  28  b.  (5)  Vol.  L  p.  460. 

(2)  18  Bep.  19.  (6)  6  B.  &  G.  305. 

(8)  Vol.  ii.  p.  281.  (7)  8  Ir.  C.  L.  Bep.  394. 

(4)  Cro.  Car.  230.  (8)  13  Rep.  19,  21. 

(9)  2  Vent.  198. 
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M.  B.       stone  (1),  where  it  is  said :  **  The  law  presumes  that  every  grant 

1S70        is  for  the  benefit  of  the  grantee,  and  therefore,  till  the  contrary  is 

Peaoook     shewn,  supposes  an  agreement  to  the  grant.    From  the  moment 

Eastlakd.    there  is  evidence  of  disagreement,  then,  in  construction  of  law,  the 

grant  is  void  ab  initio,  as  if  no  grant  had  been  made." 

The  disclaimer,  therefore,  by  E,  Moore  and  J.  JEL  Marsden  was  of 
a  common  law  estate,  and  its  effect  was  to  make  the  grant  to 
them  void  ab  initio :  Toumson  v.  TickeU  (2).  This  being  so,  the 
deed  is  inoperative  as  a  disentailing  assurance. 

Mr.  Je^sd,  in  reply. 


April  26.  Lord  Eomilly,  M.B.,  after  stating  the  facts, 
continued : — 

I  am  of  opinion  that  the  disentailing  deed  of  the  15th  of 
November,  1866,  had  no  operation.  It  does  not  appear  to  me  to 
be  a  question  arising  on  the  Statute  of  Uses^  or  that  the  doctrine 
of  scintilla  Juris,  as  was  first  argued  before  me,  arises.  That 
question,  which  was  so  much  and  so  eagerly  discussed  by  Lord  St. 
Leonards,  I  had  always  supposed  to  be  settled  by  the  statute  passed 
at  the  instance  of  his  Lordship  for  that  purpose  (23  &  24  Vict, 
c.  38,  s.  7).  I  think  the  objection  made  by  Mr.  Charles  HaU  is  a 
just  one,  that  the  deed  on  which  this  question  arises,  if  it  is  correctly 
set  forth  in  the  bill,  is  a  common  law  deed,  operating  by  grant  and 
not  by  the  Statute  of  Uses,  under  which  alone  could  the  question 
arise  of  whether  a  releasee  to  uses  can  disclaim  the  momentary 
seisin  which  vests  before  disclaimer. 

The  real  question  seems  to  me  to  be  this :  whether,  by  grant  at 
common  law,  any  man  can  confer  upon  another,  against  his  will 
and  without  his  consent,  any  estate  whatever  in  any  property  ? 
Consequently,  in  my  opinion,  all  the  cases  which  refer  to  the 
releasee  to  uses  being  a  mere  conduit^pipe  have  no  application  to 
this  case.  The  releasee  to  uses  is  a  mere  conduit-pipe,  because  the 
essence  of  a  conveyance  under  the  Statute  of  Uses  is  to  give  the 
property  to  one  for  the  use  of  another. 

In  the  case  of  Thompson  v.  Leach  (3)  it  was  expressly  held  that 
the  estate  surrendered  did  not  pass  to  the  surrenderee  unless  he 

(1)  Page  285.  (2)  3  B.  &  A.  31.  (3)  2  Vent.  198. 
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accepted  it    The  only  diflference  that  existed  between  the  Judges       M.  R. 
was  this:   that  Mr.    Justice    VentriSy  admitting  that  principle,        1870 
thought  that  in  the  absence  of  evidence  acceptance  must  be  im-     Paacock 
plied,  because  it  must  be  supposed  to  be  for  the  benefit  of  the    E^g^^D, 
surrenderee  to  accept,  and  that,  therefore,  his  assent  must  be       ""^ 
implied.    But  in  this  instance  no  question  arises  from  the  absence 
of  evidence ;  it  is  a  grant  of  the  property  to  E.  Moore  and  J.  S. 
Maradeuy  their  heirs  and  assigns,  and  they  have  both  disclaimed 
and  renounced  all  interest ;  consequently  the  case  of  Totonson  v. 
TickeU  (1),  which  is  conclusive  against  any  estate  being  vested  in  a 
man  against  his  consent,  applies. 

Lord  Tenterdefiy  in  Townson  v.  TickeU  (2),  said :  "  The  law  cer- 
tainly is  not  so  absurd  as  to  force  a  man  to  take  an  estate  against 
his  wiU.  Prima  facie,  every  estate,  whether  given  by  will  or  other- 
wise, is  supposed  to  be  beneficial  to  the  party  to  whom  it  is  so 
given.  Of  that,  howev(5r,  he  is  the  best  judge ;  and  if  it  turn  out 
that  the  party  to  whom  the  gift  is  made  does  not  consider  it  bene- 
ficial, the  law  will  certainly,  by  some  mode  or  other,  allow  him  to 
renounce  or  refuse  the  gift." 

All  the  cases  to  which  I  have  been  referred  relate  to  conveyances 
under  the  Statute  of  Uses,  which,  as  I  have  already  stated,  appear 
to  me  to  have  no  application  to  this  case.  The  question  then 
resolves  itself  into  this :  Does  the  deed,  which  gave  no  estate  or 
interest  to  any  one,  bar  the  estate  tail  of  M,  P.  Moore  under  the 
Statute  of  Fines  and  Becoveriea  for  this  purpose  ?  I  have  examined 
the  Act  for  the  abolition  of  fines  and  recoveries  very  carefully,  and 
I  cannot  find  any  clause  or  provision  which  enables  any  one  to  bar 
an  estate  tail  by  a  deed  which  conveys  no  estate  to  any  one,  and  is 
in  fact  merely  the  expression  of  a  desire  on  the  part  of  the  tenant 
in  tail  to  make  another  a  trustee  for  the  sale  of  the  estate,  if 
be  would  consent,  which  he  has  not  done.  I  am  of  opinion, 
therefore,  that  a  good  title  cannot  be  shewn  to  the  undivided 
one-fourth  part,  which  belongs  to  M.  P.  Moore. 

Solicitors  for  the  Plaintiff:  Messrs.  Taylor,  Hoare,  dt  Taylor, 
agents  for  Messrs.  PeaJce  dt  England,  Sleaford. 
Solicitors  for  the  Defendant :  Messrs.  Wing  d  Du  Cane. 

(1)  3  B.  &  A.  31.  (2)  3  B.  &  A.  36. 
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V.-C.  M.  M'GAREL  V.  MOON. 

1870 

^v  Practice — Pleading — Exc^ions — Interrogatory  not  founded  on  Specific 

March  15.  Allegation, 

A  Defendant  will  be  required  to  answer  an  interrogatory  which  is  pertinent 
to  the  case  made  by  the  bill,  though  it  is  not  founded  on  any  specific  allega- 
tion in  the  bill,  where  the  Plaintifif  has  no  knowledge  on  which  to  found  such 
allegation. 

XHIS  case  came  on  upon  exceptions  to  the  answer  of  the 
Defendants  Richard  Moon,  Joskua  Proctor  Brown  Westhead,  the 
London  and  North  Western  ^Batlway  Company,  and  Stephen  Beay 
(the  secretary  of  the  company),  to  the  amended  bill. 
.  The  object  of  the  suit  was  to  obtain  the  retransfer  to  the  Plaintiff 
of  certain  shares  in  the  Central  Wales  and  Central  Wales  Extension 
Bailway  Compa/nies,  which  he  had  transferred  to  the  Defendants 
Moon  and  Westhead,  and  Charles  Edward  Stewart,  now  deceased, 
as  nominees  of,  and  trustees  for,  the  London  and  North  Western 
Bailway  Company,  as  security  for  the  repayment  of  £100,000  lent 
by  the  North  Western  Company,  according  to  the  allegations  in  the 
bill,  to  the  Central  Wales  Extension  Company,  the  debt  having, 
according  to  the  allegations  in  the  bill,  been  extinguished  by  the 
amalgamation  of  the  Central  Wales  Extension  Company  with  the 
North  Western  Company. 

The  North  Western  Company  and  their  trustees  alleged  that  the 
loan,  though  nominally  made  to  the  Central  Wales  Extension  Com- 
pany, was  really  made  to  the  Neath  and  Brecon  Bailway  Company, 
and  that  the  debt  was  still  subsisting. 

The  20th  paragraph  of  the  amended  bill  contained  the  following 
allegation : — 

''On  the  2nd  day  of  August,  1865,  the  Defendants  Bichard 
Moon  and  Joshua  Proctor  Brown  Westhead,  and  the  said  Charles 
Edward  Stewart,  as  the  trustees  of  the  Defendants,  the  Ixmdon 
and  North  Western  Bailway  Company,  advanced  and  paid  out  of 
the  corporate  funds  of  such  company  to  the  Defendant  John 
Twrton  WooUey,  as  the  agent  of  the  Central  Wales  Extension  Bail- 
way  Company,  the  sum  of  £50,000." 
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The  21st  psiragraph  contained  a  similar  allegation  as  to  an     V.-0.1C 
advance  of  £25,000.    These  sums  of  £50,000  and  £25,000  were       1870 
part  of  the  £100,000  for  the  security  of  the  repayment  of  which  the    M'Gabbl 
shares  were  transferred.    The  bill  contained  no  allegation  that  the       moon. 
advances  had  or  had  not  been  sanctioned  by  the  shareholders  of 
the  London  and  North  Western  Company. 

By  the  20th  and  21st  interrogatories,  founded  on  the  20th  and 
21st  paragraphs  of  the  amended  bill,  the  Defendants  were  asked 
whether  the  advances  and  payments  of  the  £50,000  and  £25,000 
were  not  sanctioned  by  the  directors,  or  whether  or  not  by  the 
shareholders  of  the  North  Western  Company,  as  advances  to  the 
Central  Wales  Extension  Company,  or  in  some  other  and  what 
manner. 

The  Defendants,  by  their  answer,  admitted  that  the  £50,000 
and  £25,000  were  advanced  and  paid  by  Moon,  Westhead,  and 
Stewart  as  trustees  for  the  North  Western  Company  to  WodRey, 
but  stated  that  the  advances  were  made  to  Wodley,  not  as  agent 
for  the  Central  Wales  Extension  Company,  but  as  agent  for  one 
Dickson,  and  for  the  Neath  and  Brecon  Company.  They  also 
admitted  that  the  advances  were  made  with  the  sanction  of  the 
directors  of  the  London  and  North  Western  Company,  but  they 
omitted  to  answer  whether  the  advances  were  sanctioned  by  the 
shareholders  of  that  company  as  an  advance  to  the  Central  Wales 
Extension  Company,  or  in  some  other  and  wliat  manner. 

Two  of  the  exceptions  were  founded  on  the  above  omissions  in 
the  answer  to  the  20th  and  21st  interrogatories.  The  other 
exceptions  (which  were  overruled)  are  not  material  for  the  purpose 
of  this  report. 

Mr.  Methold  (Mr.  Pearson,  Q.C.,  with  him),  in  support  of  the 
exceptions : — 

It  will  be  contended  that  the  Defendants  cannot  be  required  to 
answer  the  interrogatories  as  to  the  sanction  of  the  shareholders, 
because  they  are  not  founded  on  specific  allegations  in  the  bill. 
But  under  the  present  practice  a  specific  allegation  is  not  necessary 
to  support  an  interrogatory  which  is  pertinent  to  the  case  made 
by  the  bill :  Hudson  v.  Orenfell  (1) ;  Marsh  v.  Keith  (2) ;  BanieWs 

(I)  3  Giflf.  388.  (2)  1  Dr.  &  Sm.  342. 
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V.-C.  M.     Chancery  Practice  (1).    It  is  material  to  the  Plaintiff's  case  that 

1870        he  should  know  whether  or  not  this  transaction  was  represented 

M'Garel     ^  ^^®  shareholders  and   sanctioned  by  them  as  a  loan  to  the 

'^'  Central  Wales  Extension  Railway  Company;  he  cannot  know  this 

except  by  interrogating  the  Defendants;   and   he  need  not  for 

the  purpose  of  interrogating  them  insert  an  imaginary  allegation 
in  the  bill :  Marsh  v.  Keith. 

Mr.  Bridowe,  Q.C.,  and  Mr.  Speed,  for  the  Defendants : — 

x\ccording  to  the  old  practice,  an  interrogatory  which  is  not 
founded  on  an  allegation  in  the  bill  need  not  be  answered :  Lord 
Bedesdale  on  Pleading  (2) ;  and  as  a  general  rule  the  practice  is 
still  the  same:  BanidTs  Chancery  Practice  (3).  The  rule  has 
been  relaxed  with  reference  to  interrogatories  as  to  documents, 
but  such  interrogatories  are  now  superseded  by  the  ordinary- 
summons  for  production.  In  Marsh  v..  Keith  it  was  held  that 
in  foreclosure  suits,  where,  from  the  very  nature  of  the  case,  it  is 
necessary  that  the  Plaintiff  should  ascertain  whether  there  are  other 
incumbrances  in  order  that  he  may  bring  all  necessary  parties 
before  the  Court,  he  need  not  allege  the  existence  of  other  incum- 
brances in  order  to  found  an  interrogatory,  but  that  case  does 
not  lay  down  a  general  rule  applicable  to  all  interrogatories.  This 
interrogatory  as  to  the  sanction  of  the  shareholders  is  irreleyant  to 
the  suit,  and  must  have  been  intended  to  serve  some  ulterior 
purpose. 

Sir  R.  Malins,  V.C.  : — 

According  to  the  case  made  by  the  amended  bill  in  this  suit,  it 
is  or  may  be  material  to  the  Plaintiff's  case  that  he  should  know 
whether  the  advance  of  these  sums  of  money  was  or  was  not 
sanctioned  by  the  shareholders  of  the  North  Western  Company  as  a 
loan  to  the  Ceniral  Wales  Extension  Company.  The  Plaintiff  ha& 
no  means  of  knowing  this,  and  he  could  not  with  propriety  allege 
by  the  bill  either  way,  that  it  was  or  was  not  so  sanctioned,  aa 

(1)  4th  Ed.  p.  663.  (2)  5th  Ed.  p.  53. 

(3)  4th  Ed.  p.  441. 
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the  allegation   would  of    oecessity  be  merely  speculative  and     V.-c.  M. 
imaginary.      I  think  that  under  the  modern  practice^  when  an       187 
interrogatory  relates  to  a  matter  which  is  pertinent  and  may  be    'mGabel 
material  to  the  case  made  by  the  bill,  and  which  the  Plaintiff  has 
no  means  of  knowing  except  by  interrogating  the  Defendant,  and 
when  the  interrogatory  is  founded  on  the  general  allegations  of 
the  bill,  the  Defendant  is  bound  to  answer,  although  the  interro- 
gatory is  not  founded  on  a  specific  allegation.    This  case  is,  in 
my  opinion,  covered  by  the  decision  in  Marsh  v.  Keith  {!).    There 
the  suit  related  to  an  incumbrance  on  an  estate ;  it  was  necessary 
that  the  Plaintiff  should  know,  and  he  had  no  means  of  knowing, 
whether  there  were  other   incumbrances;  and  Vice-Chancellor 
Kinderdey  held  that  he  was  entitled  to  interrogate  the  Defendant 
as  to  the  existence  of  other  incumbrances,  without  making  a 
fictitious  allegation  as  a  foundation  for  the  interrogatory. 

I  must,  therefore,  hold  that  these  were  proper  interrogatories, 
and  ought  to  have  been  answered,  and  that  the  exceptions  must 
be  allowed.  I  am  the  more  inclined  to  allow  the  exceptions,  inas* 
much  as  the  questions  are  such  as  may  very  easily  be  answered. 

Solicitors  for  the  Plaintiff:  Messrs.  Maynard,  Son,  MarJcby,  dt 
Denton, 
Solicitor  for  the  Defendants :  Mr.  Blenkinsop. 

(1)  1  Dr.  &  Sm.  342. 
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V.-0.  M.  STEWART  v.  SANDERSON. 


1870 
Jan,  13. 


Investment  by  Trustees — Permanent  Securtttea — BaUway  Stock. 

A  testator  directed  his  trustees  to  layout  and  invest  £15,000  upon  Govern- 
ment real  or  personal  security,  or  in  such  stocks,  funds,  or  shares  as  they 
might,  in  their  absolute  discretion,  think  fit,  and  pay  the  interest  to  his  wife 
for  life ;  the  capital  to  be  for  his  children. 

The  trustees,  with  the  sanction  of  the  widow,  invested  a  portion  of  the 
money  upon  railway  stock  bearing  a  high  rate  of  interest.  Upon  her  death 
the  securities  were  greatly  reduced  in  value  : — 

Hdd,  that  the  trustees  were  bound  to  invest  upon  securities  of  a  permanent 
nature ;  that,  in  the  absence  of  evidence  to  the  contrary,  it  must  be  assumed 
from  the  rat€  of  interest  that  these  investments  were  not  i)ermanent ;  and 
that  the  £15,000  must  now  be  invested  for  the  benefit  of  the  children  of 
the  testator. 

George  OILLESPIE,  by  his  mH  dated  in  August,  1862, 
gaye  all  his  real  and  personal  estate  to  his  trustees  to  sell  and 
convert  into  money,  and  call  in,  realize,  or  vary  any  of  the  securi- 
ties or  investments  upon  which  his  moneys  might  be  invested  at 
the  time  of  his  death,  with  power  to  vary  the  securities ;  and  the 
moneys  so  realized  were  to  form  one  fund  for  all  the  purposes  of 
his  will ;  and  the  testator  bequeathed  the  same  to  Sarah  GHUespie 
his  wife,  and  A  Gillespie^  H,  Sanderson^  A.  QUmoWy  and  J.  W.  QUr 
lespie  his  son,  upon  trust,  after  payment  of  his  debts,  to  lay  out 
and  invest,  or  continue  invested,  the  sum  of  £15,000  in  or  upon 
•  Government,  real,  or  personal  security,  or  in  such  stocks,  funds,  or 
shares  as  they  might  in  their  absolute  discretion  think  fit,  and  to 
pay  the  interest,  dividends,  and  annual  income  arising  there&om 
to  his  wife  during  her  life  for  her  separate  use ;  and,  subject  to  the 
provisions  in  favour  of  his  wife,  the  testator  gave  the  £15,000  in 
trust  for  his  children  upon  attaining  twenty-one  equally.  The 
residue  was  given  to  the  children  in  unequal  shares,  each  son  taking 
three-tenths,  and  each  daughter  two-tenths.  The  testator  died  in 
the  year  1849.  The  will  was  proved  by  SaraJi  CHUespie,  H.  San- 
derson, and  J.  Sanderson  (who  had  been  added  as  an  executor  by  a 
codicil),  who  realized  the  personal  estate  of  the  testator,  and  pro- 
ceeded to  carry  out  the  trusts  of  the  will.    J.  W.  CHQespie  did  not 
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prove,  but  acted  in  the  trusts.    The  estate  was  sufficient  to  pro-     y.-O.M« 
Tide  the  said  sum  of  £15,000  and  leave  a  large  surplus.     The        1870 
testator  left  children,  some  of  whom  were  still  infants.  Stewabt 

In  March,  1864,  an  arrangement  was  entered  into  between  Sarah 
CHUespie  and  the  other  executors  of  the  testator,  whereby  a  sum 
of  £15,000  was  set  apart  for  the  benefit  of  Sarah  Oillespte  for  life ; 
and  she  agreed  to  accept  the  amount  so  set  apart  for  her  provision. 
A  schedule  was  appended  to  the  deed  of  arrangement  setting  out 
the  securities  upon  which  the  £15,000  was  invested,  and  including 
therein  £2000  £4^  per  Cent.  Preference  Stock  in  the  Scottish  North 
Eastern  Railway,  £1400  £7  per  Cent.  Preference  Stock  in  the 
same  railway,  £1000  £4^  per  Cent.  Guaranteed  Stock  in  the 
Chfdesdale  Railway,  besides  other  ordinary,  consolidated,  and  pre- 
ference stock  of  other  railways.  The  whole  of  these  securities, 
except  the  £1400  £7  per  Cent.  Preference  Stock  mentioned  above, 
formed  portions  of  the  personal  estate  and  efiects  of  the  testator 
which  had  not  been  converted. 

Sarah  CHUespie  died  on  the  11th  of  January,  1869,  and  appointed 
the  Defendants  J.  W,  and  Huffh  Gillespie  her  executors.  The  shares 
and  securities  mentioned  in  the  schedule  to  the  memorandum  of 
agreement  had  since  become  considerably  depreciated  in  value, 
and  were  now  of  much  less  value  than  £15,000. 

Under  these  circumstances  questions  had  arisen  between  the 
parties  as  to  whether  the  said  securities  were  to  be  deemed  to 
have  been  absolutely  appropriated  to  answer  the  £15,000,  or 
whether  such  sum  of  £15,000  ought  now  to  be  set  apart,  and  duly 
invested  to  answer  the  trusts  of  the  will. 

The  biU  was  filed  by  a  married  daughter,  an  infant,  and  prayed 
that  it  might  be  declared  that  the  Defendants  Hugih  and  John 
Sanderson  and  J.  W,  QUlespie  ought  to  set  apart  and  invest  the 
sum  of  £15,000  upon  Government  or  real  securities  to  be  held  by 
them  upon  the  trusts  of  the  will. 

There  was  no  evidence  before  the  Court  whether  the  railway  and 
other  shares  were  permanent  or  terminable  in  their  character ;  but 
the  Vice- Chancellor  said  he  should  assume  that  some  of  them,  at 
all  events,  were  of  a  terminable  nature,  and  that  a  higher  interest 
was  on  that  account  receivable  by  the  tenant  for  life  to  the  preju- 
dice of  the  interests  of  remaindermen. 
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V.-C.  M.         Mr.  Inee,  for  the  Plaintiff: — 

1870  The  arrangement  made  between  the  tenant  for  life  and  the 

Stewart     trustees  must  be  considered  as  temporary  only,  and  for  the  pur- 

Sandebson.    P^^  ^^  increasing  the  income  of  the  tenant  for  life ;  but  the  infants 

cannot  be  bound  by  any  investment  which  is  not  of  a  permanent 

character. 

Mr.  BardsweUy  for  an  infant  daughter. 

Mr.  C.  HaU,  for  the  trustees : — 

The  power  given  to  the  trustees  by  the  will  entitled  them  to 
invest  the  £15,000  upon  any  securities  they  thought  fit  Some 
of  these  shares  were  held  by  the  testator  at  the  time  of  his 
death,  and  the  trustees  were  justified  in  purchasing  other  securi- 
ties of  a  similar  nature.  The  sum  ordered  to  be  set  apart  was 
formally  appropriated  for  that  purpose  by  deed,  and  this  was 
sanctioned  by  the  tenant  for  life.  The  trustees  committed  no 
breach  of  trust,  and  only  acted  in  pursuance  of  the  power  vested 
in  them ;  and  they  cannot  be  made  responsible  for  any  diminu- 
tion in  the  value  of  the  securities. 

Sir  E.  Malins,  V.C.  : — 

I  am  of  opinion  that  this  is  not  such  an  appropriation  of  the 
funds  as  that  it  can  bind  the  infants.  It  is  true  that  the  trustees 
have  a  wide  discretion  given  them  by  the  will,  since  they  may 
invest  the  money  in  Government,  real,  or  personal  security,  or  in 
such  stocks,  funds,  or  shares  as  they  may,  in  their  absolute  discre- 
tion, think  fit.  But  the  doctrine  of  the  Court  is,  that  any  appro- 
priation of  funds,  the  interest  of  which  is  given  to  a  person  for 
life  and  the  capital  to  remaindermen,  must  be  in  securities  of  a 
permanent  character.  An  appropriation  in  £3  per  Cent.  Stock 
would  consequently  be  perfectly  good,  but  not  so  if  the  invest- 
ments should  be  made  in  any  Government  stock  which  is  liable 
to  be  reduced  at  a  given  period.  The  trustees  have  ample  power 
to  invest  as  they  think  fit,  but  that  does  not  enable  them  to  invest 
upon  securities  which,  at  the  time,  are  commanding  a  higher  rate 
of  interest  in  consequence  of  their  being  determinable.  I  think 
these  trustees  acted  in  perfect  good  faith ;  their  object  was  to  get 
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«s  large  an  income  for  the  tenant  for  life  as  they  conld  obtain,  and 
what  they  did  was  with  the  full  sanction  and  at  the  request  of 
the  tenant  for  life,  who  agreed  to  accept  the  shares  set  forth  in 
the  schedule  to  the  agreement  as  the  proyision  set  apart  for  her. 
But  I  find  that  some  of  these  securities  comprise  preference  rail- 
way stocky  with  an  interest  of  £7  per  cent,  and  £4^  per  cent, 
guaranteed.  Now  it  is  evident  that  these  investments  could  not  be 
permanent  stock,  and  that  their  value  is  liable  to  fall  considerably. 
This  has  already  been  the  case  with  some  of  the  securities,  and 
in  my  opinion  this  is  not  an  appropriation  which  can  bind  the 
infants.  It  could  only  be  valid  as  between  the  trustees  and  the 
tenant  for  life. 

There  must,  consequently,  be  an  appropriation  of  such  an  amount 
of  property  as  will  satisfy  the  words  of  the  wiU,  and  give  a  clear 
sum  of  £15,000  to  the  children  who  are  entitled  after  the  tenant 
for  life.  It  will  make  but  little  difference,  as  it  will  come  out  of 
the  residue,  which  is  left  nearly  in  the  same  way. 

Minutes : — Declare  that  there  has  not  been  a  sufficient  appropriation  of  the 
£15,000,  and  that  the  trustees  are  botlnd  to  make  a  proper  appropriation  of  that 
sum,  or  equivalent  securities. 

Solicitors  for  all  Parties :  Messrs.  Oheder  &  Urquhart. 


V.-O.M, 

1870 


Stbwart 

V. 

Sandxbson. 


GILLETT  V.  GANE. 

Construction  of  Will — Name  or  Description. 

A  testator  devised  certain  freehold  property  to  trustees  to  the  use  of  his 
son  George  OUlett  for  life,  and  after  his  decease  to  the  use  of  "  Bobert  QtUetty 
the  fourth  son  of  George  Gillttt^  in  fee,  in  case  he  should  attain  twenty-one ; 
but  if  he  should  die  under  that  age,  to  the  use  of  the  fifth  son  in  fee,  and 
if  he  should  die  under  twenty-one,  to  the  first  son  coming  after  the  fifth  v/ho 
should  attain  twenty-one.  Bobert  H.  Gillett  was  the  third,  and  John  William 
GxUett  was  the  fourth,  son  of  George  Gillett,  who  had  seven  sons.  There 
were  reasons  apparent  from  the  evidence  why  the  testator  passed  over  the 
first  and  second  sons,  but  none  for  omitting  the  third  son : — 

Heldj  that  the  name  must  prevail  over  the  description,  and  that  Bobert  R. 
GiUettf  the  third  son,  took  under  the  above  devise. 

GeOBGE  OILLETT,  by  his  will,  dated  the  Ist  of  February, 
1859,  gaye,  devised,  and  bequeathed  certain  freehold  messuages, 


v.-o.  M. 

1870 
Fe6. 14. 15,  22. 
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V.-O.  M.     farmSy  lands,  and  hereditaments  to  two  trustees,  their  heirs  and 
1870        assigns,  to  the  use  of  the  said  trustees,  their  executors,  adminis- 

GiLLBTT     trators,  and  assigns,  for  twenty-one  years  fix)m  the  day  of  his 
gInb       decease,  upon  the  trusts  thereinafter  expressed,  and  subject  thereto, 

to  the  use  of  his  son  Oeor^e  Henry  OtUett  and  his  assigns  tot  and 

during  his  natural  life,  and  from  and  immediately  after  his  decease 
to  the  use  of  Bohert  OiUeU,  the  fourth  son  of  the  said  George  Henry 
OiUett,  his  heirs  and  assigns  for  ever,  in  case  he,  the  said  Bdbert 
CHUeUj  should  attain  the  age  of  twenty-one  years;   but  if  he 

should  die  under  that  age  then  to  the  use  of y  the  fifth  son 

of  the  said  Oeorge  Henry  OiUeit,  his  heirs  and  assigns  for  ever,  in 
case  such  fifth  son  should  attain  the  age  of  twenty-one  years ;  but 
if  he  should  die  under  that  age,  then  to  such  other  son  of  the  said 
Oeorge  Henry  QiBett  who,  coming  after  the  said  fifth  son  in  birth^ 
should  first  attain  the  age  of  twenty-one  years,  and  in  default  of 
any  such  younger  son  attaining  such  age  of  twenty-one  years,  then 
to  the  use  of  the  said  Oeorge  Henry  OiHett,  his  heirs  and  assigns, 
absolutely. 

The  testator  died  in  April,  1861.  His  son  Oeorge  Henry  OtUett^ 
the  Plaintiff,  had  had  eleven  children,  seven  of  whom  were  sons. 
The  Defendant  Bdbert  Henry  OiUett  was  the  third  son  of  th^ 
Plaintiff,  but  claimed  to  be  the  person  named  in  the  will  of  the 
testator  as  Bdbert  the  fourth  son  of  the  said  Oeorge  Henry  OiHett. 
The  Defendant  John  William  CHUett  was  the  fourth  son  of  Oeorge 
Henry  OtUett,  and  claimed  to  be  entitled  to  the  estate  and  interest 
given  by  the  will  to  the  fourth  son  of  Oeorge  Henry  CHUett.  The 
Defendants  Bdbert  Henry  OHlett  and  John  William  OiUett,  who 
were  both  infants  at  the  time  of  the  filing  of  the  bill,  had  since 
attained  the  age  of  twenty-one  years. 

The  bill  was  filed  for  the  administration  of  the  estate  of  the 
testator,  and  for  an  account ;  and  the  question  was  now  raised 
whether  Bdbert  Henry  OiUelt,  the  third  son,  or  John  William  OUlett^ 
the  fourth  son  of  Oeorge  Henry  OiUett,  was  entitled  to  the  estate 
devised  to  the  use  of  Bdbert  OiUett,  the  fourth  son  of  Oeorge  Henry 
OiUett. 

Mr.  Cotton,  Q.C.,  and  Mr.  Hastings,  for  Bdbert  Henry  OiUett : — 
The  question  is,  whether  the  inaccurate  name,  or  inaccurate 
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deacription,  is  to  prevail  in  this  case.    The  devise  is  to  Robert  Gillett,     V.-€.  11 
the  fourth  son  of  Oeorge  Hewry  GUlett,  when,  in  fact,  Bobert  CUUettf  or        1870 
Boberi  Henry  CHUeU,  was  the  third  son,  and  John  WiUiam  OiUett  was     Gillbtt 
the  fourth  son.    If  Bobert  takes,  he  will  take  the  feesimple  abso-       q^nb. 

lutely,  because  he  has  now  attained  twenty-one,  and  the  other  sons       

will  be  excluded.  An  affidavit  has  been  made  by  the  solicitor  who 
prepared  the  will,  giving  an  explanation  of  the  circumstances  under 
which  the  will  was  drawn,  and  the  instnictions  received  by  him;  but, 
after  the  decisions  in  Doe  v.  HiecoeTcs  (1)  and  BemcLSGoni  v.  Aihin- 
9on  (2),  the  affidavit  cannot  be  received.  It  is,  in  this  case,  much 
more  probable  that  the  testator  had  forgotten  whether  Bobert  was 
the  third  or  the  fourth  son  than  that  he  had  mistaken  the  name. 
There  is  evidence  to  shew  that  the  testator  had  reasons,  which  were 
probably  sufficient  in  his  mind,  for  excluding  the  first  and  second 
of  his  grandsons,  but  there  is  no  reason  given  for  his  excluding  the 
third  son.  The  decision  in  NewboU  v.  Pryce  (3)  governs  this  case, 
where  the  gift  was  to  John  NeuiboU,  second  son  of  William  Strang- 
itays  Newbolt.  The  second  son  was  Henry  Bobert  and  the  third 
son  was  John  Pryce  NeukdU,  and  it  was  held  that  the  name,  and 
not  the  description,  should  prevail,  and  that  John  Pryce  was  enti- 
^d  to  the  legacy.  In  Doe  v.  HiseocTcs  the  devise  was  to  the 
testator's  grandson  John  HiseocTcs,  eldest  son  of  John  Hiacoeks.  The 
eldest  son  was  Simon,  but  it  was  held  that  John,  who  was  the  eldest 
son  by  a  second  marriage,  was  entitled.  In  Adams  v.  Jones  (4) 
tiie  description  prevailed  over  the  name,  but  there  the  intention 
was  palpable,  as  the  gift  was  to  Clare  Hannah  Adams,  the  wife  of 
T^homas  Adams*  The  wife's  name  was  Hannah^  but  Thomas  Adams 
had  an  infant  daughter,  only  two  years  old,  named  Clare  Hannah, 
and  it  was  evident  that  the  testator  could  not  have  meant  the 
child  when  he  said  the  wife,  and  one  of  the  names  was  correct, 
so  the  wife  was  held  to  be  entitled.  In  Bemasconi  v.  Atkinson 
the  name  was  held  to  govern  the  construction  rather  than  the 
description. 

[They  also  cited  Hart  v.  TuOe  (5),  where  '*  the  fourth  schedule  '* 
was  held  to  mean  *'the  fifth  schedule,"  upon  consideration  of  all 

(1)  5  M.  &  W.  363.  (3)  14  Sim.  354. 

(2)  10  Hare,  345.  (4)  9  Hare,  485. 

(5)  2  D.  M.  &  G.  300. 
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V.-C.1L     the  provisions  of  the  will,  and  the  state  of  the  testators  pro- 
1870        perty.] 


V,  Mr.  De  Oex,  Q.G.,  and  Mr.  Edward  Ford,  for  the  fourth  son, 

^^      John  WiUiam  GilleU  :— 

There  is  no  evidence  in  this  case  to  shew  that  the  testator 
would  have  preferred  Bobert  Henry  to  John  WiUiam,  for  he  did 
not  personally  know  either  one  or  the  other,  although  there  might 
have  been  ground  for  his  passing  over  the  first  and  second  sons. 
There  are  cases  in  which  it  has  been  held  that  the  description  will 
prevail  over  the  name,  as  in  Lord  Camoyz  v.  BlundeU  (1),  where 
the  devise  was  to  the  second  son  of  Edward  Wdd  of  Lidworth,  and 
there  was  no  Edward  Wdd  of  Lulworth,  but  Joseph  Weld  was  the 
owner  of  Lulworth.  There  was,  however,  a  sister  of  Edward  Weld 
who  had  a  son  named  Edward,  and  a  second  son  called  Thomas 
Weld,  and  it  was  held  that  the  description  of  the  unnamed  devisee 
was  to  guide  the  decision,  and  that  Thomas  Weld,  the  second  son, 
took.  In  Drake  v.  Drake  (2)  the  devise  was  "  to  my  niece  Mary 
Frances;'^  the  testator  had  no  niece  who  bore  those  two  names 
conjointly,  but  he  had  nieces  who  bore  one  or  other  of  those 
names.  An  afiSdavit  of  the  solicitor  to  shew  what  was  the  state  of 
the  family  was  not  admitted,  and  the  gift  was  held  to  be  void  for 
uncertainty.  In  Doe  v.  HtUhwaite  (3),  where  there  was  a  question 
whether  the  name  or  description  was  to  prevail,  it  was  held  that 
evidence  of  the  state  of  the  testator's  family  and  other  circum- 
stances was  admissible  to  shew  whether  the  testator  had  mistaken 
the  name  of  the  devisee,  or  whether  the  mistake  was  in  the  de- 
scription. In  Bradshaw  v.  Bradshaw  (4)  evidence  of  intention 
was  admitted,  and  it  was  held  distinctly  that  the  description  should 
prevail  over  the  name;  and  in  Jarman  on  Wills  (5)  it  is  laid 
down  that  a  testator's  declarations  are  admissible  to  shew  which  of 
the  imperfectly  described  persons  are  those  he  intended  to  be  the 
object  of  the  gift.  We  contend  that  the  testator  in  this  case 
meant  to  exclude  the  third  son  under  any  circumstetnces,  and  to 
begin  with  the  fourth  son,  and  then  to  go  on  with  the  fifth  and 
sixth  sons. 

(1)  1 H.  L.  C.  778.  (3)  3  B.  &  A.  632, 

(2)  8  H.  L.  C.  172.  (4)  2  Y.  &  C.  Ex.  72. 

(5)  3rd  Ed.  p.  407. 
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Hr.  Teaxwi^j  Q.C.y  Mr.  Ilcrgany  Q.C.>  and  Mr.  Wiekens,  appeared     T.-O.  M. 
for  the  trustees.  1870 


Mr.  O^bame,  Q.O.,  and  Mr.  Charles,  for  the  Plaintiff.  ^^^^ 

Gave. 

Mr.  Cotton,  in  reply,  cited  Jarman  on  Wills  (1),  and  Bradshaic 
T.  Bradshatp  (2). 


Feb.  22.    Sib  E.  Malins,  V.O.  :— 

The  Defendant  Bdbert  Henry  QiOdl  is  the  third  son  of  the 
testator's  son,  and  the  Defendant  John  WiUtam  OHlett  is  the  fonrth 
son.  The  question  to  be  decided  is,  whether  Bcbert  Henry  or  John 
WHUam  takes  under  this  devise.  No  question  was  raised,  or  could 
possibly  be  raised,  that  Bdbert  Henry  would  take  under  the  name 
of  Bcbert  only,  if  there  was  no  other  difficulty  in  his  way.  The 
real  question  is,  whether  the  testator  has  mistaken  the  name  or 
the  description  of  the  deyisee.  If  this  had  been  a  simple  devise  to 
Bobert  the  fourth  son,  not  followed  by  limitations  over  to  the 
younger  sons  of  the  testator,  then  the  case  would,  in  my  opinion, 
have  been  free  from  difficulty ;  the  maxim  '^  Veritas  nominis  toUU 
errorem  demonstrationist*  would  have  applied,  and  Bdbert  would 
have  taken.  The  case  of  NewbcU  v.  Pryce  (3)  is  a  distinct  authority 
on  this  point. 

The  strong  inclination  of  the  Court  to  adhere  to  the  name 
rather  than  to  the  description  of  the  devisee  or  legatee  is  shewn 
by  the  case  of  Bemasconi  v.  Atkinson  (4),  where,  under  a  gift  by  a 
testator  to  his  first-cousin  Vincent  Bemaseoni,  the  son  of  his  late 
uncle  Peter  Bemaseoni,  the  present  Lord  Chancellor  (when  Vice- 
Chancellor)  decided  that  George  Vincent  Bemasconi,  the  son  of  a 
deceased  unde  of  the  testator  named  Joseph,  took,  on  the  ground 
that  the  testator  was  mistaken  in  the  description  rather  than  in 
the  name  of  the  legatee,  and  also  upon  evidence  that  Oeorge 
Vincent  Bemasconi  frequently  visited  and  dined  with  the  testator, 
who  usually  called  him  Vincent.  Adams  v.  Jones  (5)  is  a  case  in 
which  the  description  prevailed  over  the  name.    The  bequest  was 

(1)  3rd  Ed.  p.  363.  (3)  14  Sim.  354. 

(2)  2  Y.  &  C.  Ex.  72.  (4)  10  Hare,  846. 

(5)  9  Hare,  485. 
TouX.  *  D  2 
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v.-G.  M.     to  Clare  Hannah  Adams,  the  wife  of  ThomoA  Adaim ;  the  wife  of 
1870        ThoTnoA  Adams  was  named  Harmah  only,  but  he  had  an  infant 

GiLLKTT  daughter,  aged  two  years,  whose  name  was  Clare  Hannah,  The 
Q^  Vice-Chancellor  Turner  decided  that  the  wife  took.  That  case 
■"~  has  clearly  no  application  to  the  present,  where  one  son  was 
as  likely  to  be  the  object  of  the  testator's  bounty  as  the  other* 
Bradshaw  y.  Bradshaw  (1),  which  was  much  relied  upon  by  Mr. 
De  Oex  as  counsel  for  the  fourth  son,  is  another  case  in  which  the 
description  prevailed  over  the  name.  There  the  devise  was  to 
Bobert  Blagrove  Bradshaw,  the  second  son  of  the  testator's  daughter. 
Bci)ert  Blagrove  was,  in  truth,  the  eldest  son  of  the  daughter,  and 
it  was  held  by  Lord  Ahinger  that  the  second  son  took  as  well,  by 
the  intention  of  the  testator,  to  be  collected  from  the  face  of  the 
will,  to  provide  for  the  second  son  of  his  daughter,  as  by  the  parol 
evidence  of  intention  which  he  admitted.  In  the  present  case  an 
a£Sdavit  of  the  Plaintiff,  the  son  of  the  testator,  which  was  read 
without  objection,  shews  a  motive  on  the  part  of  the  testator  for 
passing  over  the  first  and  second  sons  of  the  Plaintiff,  but  does 
not  shew  any  motive  for  passing  over  the  third  son.  Apart^  there- 
fore, from  any  difiSculty  caused  by  the  subsequent  limitations  over 
to  the  fifth  son  of  the  son  of  the  testator,  and  to  the  sixth  and 
other  younger  sons,  I  think  it  quite  clear  that  Bobert,  the  third 
son,  is  entitled,  though  the  testator  mistakenly  calls  him  the 
fourth  son. 

Although  on  the  argument  of  the  case  I  thought  these  subse- 
quent limitations  over  caused  some  difficulty,  upon  further  con- 
sideration I  do  not  think  they  do.  If,  as  I  am  bound  to  conclude^ 
Bobert  was  the  son  intended  to  take,  and  the  testator  erroneously 
considered  him  to  be  the  fourth  son,  and  the  intention  was  that  if 
he  died  under  twenty-one  the  estate  should  go  to  the  next  son  in 
order  of  birth,  the  same  error  which  led  to  Bobert's  being  called 
the  fourth  son  would  necessarily  lead  to  the  next  brother  being 
called  the  fifth. 

The  true  effect  of  the  will  is,  therefore,  in  my  opinion,  to  give 
the  estate  to  Bobert  the  third  son,  with  a  series  of  executory  devises 
over  to  the  younger  sons  m  succession  ii  Robert,  or  those  succeeding 
him,  should  die  under  twenty-one. 

(1)  2  Y.  &  C.  Ex.  72. 
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The  resalt  is,  that  as  Bdbert  has  attained  his  majority,  the     v.-o.K. 
absolnte  feesimple  has  vested  in  him,  and  there  must  be  a  declara-        1870  *; 
tion  accordingly.  Gillmt 

The  cases  of  Doe  v.  Euthwaite  (1)  and  Doe  v.  EiseoeJcs  (2),      q^^ 

which  were  cited  upon  the  argument,  turned  upon  the  admissi-        

bility  of  parol  evidence  for  the  purpose  of  ascertaining  the  inten- 
tions of  the  testators,  and  cannot  therefore  influence  the  decision  of 
this  case,  which  I  decide  without  any  regard  whatever  to  such  parol 
evidence* 

Solicitors  for  John  Wittiam  GUktl :  Messrs.  Underwood  &  Ode- 
man. 
Solicitors  for  the  Defendants :  Messrs.  Wood^  Street,  &  Hayier. 

(1)  3  B.  &  A.  632.  (2)  5  M.  &  W.  363. 
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v.-c.  3.  In  re  WATSON'S  TEUSTS. 

1870 

,^y^  WiU — C<m8trtieti(m — Vetiing — Bequest  re/erring  to  Death  mth  Words  of 

March  28.  Contingency. 

Bequest  to  A,  for  life,  and  after  tlie  death  of  J.,  tlien  if  A.  shall  "  leave 
issue,"  upon  trust  to  transfer  the  share  of  A,  to  *'  such  "  issue  equally  if  more 
than  one  when  and  so  often  as  they  shall  severally  and  respectively  attain 
twenty-one,  with  a  trust  for  maintenance  in  the  meantime ;  and  in  case  of 
the  death  of  J."  leaving  no  issue,"  or  if  A.  should  happen  to  **  leave  issue," 
then  upon  the  death  of  "  such  •*  issue  under  twenty-one,  over : — 

Heldy  that  the  contingency  of  surviving  A,  was  part  of  the  gift  to  A.^s 
issue,  and  that  therefore  three  children  of  A,  who  attained  twenty-one,  but 
died  in  her  lifetime,  took  nothing ;  but  that  one  child  who  alone  survived  A^ 
took  the  whole. 

Bryden  v.  WiUett  (1)  observed  upon ;  Sheffield  v.  Kennett  (2)  followed. 

XSy  his  will,  dated  the  28th  of  September,  1812,  and  made  shortly 
before  his  death,  W.  Watson  bequeathed  the  residue  of  his  per- 
sonal estate  to  trustees  upon  trust  to  invest  and  pay  the  dividends 
between  his  two  daughters  in  equal  proportions,  ''and  after  the 
death  of  my  said  daughters,  then  upon  trust,  if  my  said  daughters 
or  either  of  them  shall  leave  issue  of  their  body  or  bodies  lawfully 
to  be  begotten,  to  pay  or  transfer  the  part  or  share  of  such  de- 
ceased daughter  or  daughters  unto  such  her  or  their  issue  share  and 
share  alike,  if  more  than  one,  when  and  so  often  as  they  shall 
severally  and  respectively  attain  their  several  and  respective  ages 
of  twenty-one,  and  to  pay  and  apply  the  dividends,  &c.,  thereof  in 
the  meantime  for  their  respective  maintenance,  and  if  but  one  child 
then  to  such  one  child,  but  in  case  of  the  death  of  either  of  my 
said  daughters  leaving  no  issue,  or  if  she  should  happen  to  leave  issue, 
then  upon  the  death  of  such  issue  under  twenty-one  "—over. 

One  of  the  testator's  daughters,  Mrs.  Barker,  died  in  December, 
1869,  having  had  four  children,  aU  of  whom  attained  twenty-one. 
Three  of  these  died  before  her;  the  fourth,  who  alone  survived 
her,  was  Maria  Barker.  The  present  trustee  having  paid  into 
Court  a  moiety  of  the  funds  representing  the  residue  of  tes- 
tator s  personal  estate,  under  the  Trustee  Belief  Act,  Maria  Barker 

(1)  Law  Rep.  7  Eq.  472.  (2)  4  De  G.  &  J.  593. 
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BOW  presented  a  Petition  praying  that  the  rights  of  the  parties  Y.-O.  J. 
interested  in  the  funds  might  be  declared.  1870 

The  question  was,  whether  the  gift  was  to  all  the  children  of       ^^^ 

Mis.  Barker  who  attained  twenty-one,  or  only  to  such  as  complied  Watson's 

with  the  condition  of  surviving  their  mother,  the  tenant  for  life.  

Mr.  W.  B.  Eeaihy  for  the  Petitioner : — 

^*^  On  the  death  of  her  mother  the  Petitioner  became  entitled  to 
the  whole  fund. 

The  words  ^'if  my  daughters  shall  leave  issue,"  mean,  ''shall 
at  their  death  leave  issue."  This  is  the  natural  and  primary 
meaning  of  the  word  "leave,"  which  is  uncontrolled  by  anything 
in  the  present  context,  and  the  gift  is  to  such  issue,  not  issue 
generally.  The  words  of  contingency  are,  therefore,  part  of  the 
gift :  hence  no  one  can  take  who  has  not  complied  with  the  con- 
dition of  being  alive  at  the  decease  of  Mrs.  Barker.  Sheffield  v. 
Kennelt  (1)  is  precisely  in  point.  So  also  is  Bythesea  v.  Bythesea  (2), 
in  which  the  gift  was  held  contingent,  although  the  word  "  such  " 
did  not  occur,  and  which,  therefore,  is  not  so  strong  a  case  as  the 
present.  Cases  like  MaUland  v.  Chalie  (3),  in  which  there  was  an 
original  gift  to  children  or  issue  of  A.^  with  a  divesting  clause  if 
iL  should  die  without  leaving  issue,  have  no  application  to  this 
bequest^  in  which  the  original  gift  contains  the  words  of  contin- 
gency :  Jarman  on  Wills  (4).  It  is  possible  that  the  other  side 
may  rely  on  Bryden  v.  Willett  (5),  in  which  Vice-Chancellor  Matins 
expressed  disapproval  of  Sheffield  v.  Kenneti,  and  declined  to  follow 
it^  because  the  report  contained  no  reasons  by  the  Lords  Justices 
for  their  judgment  In  this  conflict  of  authority,  however,  Sheffield 
T.  Kennett  ought  to  be  followed,  as  being  decided  by  a  Court  of 
higher  jurisdiction.  Besides,  the  only  reason  given  by  Vice-Chan- 
eellor  Malins  for  his  decision  was,  that  he  considered  that  the  words 
''without  leaving  issue  "  meant  "without  having  had  issue,"  whereas 
that  is  only  true  of  particular  cases  controlled  by  the  context. 

Mr.  JVy,  Q.C.,  and  Mr.  B.  B.  Bogers,  for  the  Equitable  BeveT" 

(1)  27  Beav.  207 ;  4  De  G.  &  J.  593.  (8)  6  Madd.  243. 

(2)  23  L.  J.  (Ch.)  1004.  (4)  3rd  Ed.  Vol.  ii.  p.  749. 

(5)  Law  Rep.  7  Eq.  472. 
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Y.-G.  J.     sionary  Soddy^  which  had  purchased   part  of  the  Petitioner'^ 
1870       interest,  supported  the  same  view. 


Tbdbts. 


In  re 

>Vatso^    ''     Mr.  Eddis^  Q.C.,  and  Mr.  W.  O.  PhiUimore,  for  the  legal  personal 
representative,  of  two  of  the  deceased  children : — 

All  the  children  haying  attained  twenty-one  took  absolutely 
vested  interests. 

In  Woodcock  v.  Duke  of  Dorset  (l),  where  the  gift  was  after  the 
death  of  a  tenant  for  life  ^'  leaving  "  issue,  to  *^  such  "  issue,  the 
Court  got  rid  of  the  word  "such  " — so  strong  was  the  leaning  of  the 
Court  to  a  construction  by  which  all  the  children  should  take. 

[The  Vice-Chancellob  : — That  was  the  case  of  a  setflement 
which  recited  a  desire  to  provide  for  children.  The  Court,  treating 
settlements  as  being  by  their  nature  expressly  intended  to  provide - 
for  the  children  of  the  marriage,  has  construed  expressions  of  this- 
nature  contained  in  them  differentiy  from  similar  expressions  in 

wills,  which  are  matters  of  bounty.] 

» 

Boutton  V.  Beard  (2),  which  is  a  case  upon  a  will,  establishes 
that  where  there  is  a  gift  over  on  the  death  of  a  tenant  for  life 
leaving  no  issue,  yet  if  any  child  survive  the  parent  the  interest 
of  all  will  be  preserved ;  and  that  is  the  case  here. 

[The  Vice-Chanoellor  : — ^In  that  case  the  gift  is  in  case  A.  shall 
leave  a  child  or  children,  then  to  A.^e  child  or  children  generally, 
with  a  gift  over  if  A.  shall  leave  no  child.  There  was,  therefore,  a 
gift  to  all  the  children,  subject  to  a  condition,  which  was  complied 
with,  that  at  least  one  shall  outlive  the  tenant  for  life.  Here, 
however,  the  gift  is  not  to  all  the  children,  but  only  to  such  as 
Mrs.  Barker  shall  leave.] 

This  case  cannot  be  distinguished  from  Bryden  v.  WiUett  (3), 
which  is  an  express  authority  in  our  fEivour.  The  presumable 
intention  of  the  testator  must  be  taken  to  be  to  benefit  all  his 
children  who  should  attain  twenty-one,  and  not  to  deprive  them 
of  their  interest  because  they  happen  to  die  before  the  tenant  for 
life. 

(1)  3  Bro.  C.  C.  569.  (2)  3  D.  M.  &  G.  606. 

(3)  Law  Rep.  7  Eq.  472. 
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Sib  W.  M.  James,  V.C.  : —  v.-c.  J. 

Bythesea  v.  Bythesea  (1)  and  Sheffield  v.  Kennett  (2)  are  cases  in       ^^^ 


point    It  is  clear  that  the  testator  has  made  the  condition  that  the       In  re 
children  shonld  outlive  the  tenant  for  life  part  of  the  gift  itself;  it      tbusib. 
is  not  a  mere  condition  divesting  a  prior  gift.  "*" 

Possibly  this  construction  may  here,  as  in  many  cases,  bring 
about  a  result  difTerent  to  what  a  testator  would  wish,  but  I  am 
not  at  liberty  to  make  a  will  for  a  testator.  I  will  take  this 
opportunity  of  saying  that  I  cannot  agree  with  what  Yice-Ohan- 
cellor  Mdlins  says  in  Bryden  v.  WiUeU  (3),  that  the  word  'leaving" 
means  ^'haying"  or  '^having  had"  issue.  I  think  it  would 
astonish  a  testator  if  he  were  told  that  this  Court  would  place 
such  an  interpretation  on  the  word  *^  leaving."  The  whole  fund 
is,  therefore,  payable  to  the  Petitioner,  or  the  persons  who  derive 
title  through  her. 

SolicitorB:  Mr.  C.  M.  Barker;  Messis.  Clayton  dk  8on, 


In  re  LANGDALE'S  SETTLEMENT  TRUSTS.  v.^.  J. 

1870 


SetUemefU — Investment  of  Trust  Moneys — Securities  of  a  Foreign  Country — 

Bonds  of  French  MaUtoay  Company.  May  7. 

Under  a  Bettlement  the  tmstees  were  empowered  to  invest  the  trust  funds 
in  the  "  bonds,  debentures,  or  other  securities,  or  the  stocks  or  funds  of  any 
colony  or  foreign  country.**  The  question  arose  whether  they  could  properly 
invest  in  the  bonds  of  a  French  railway  company  the  payment  of  the  capital 
on  which  within  fifty  years  was  secured  by  a  sinking  fund  guaranteed, 
together  with  interest  in  the  meantime,  by  the  Imperial  Grovemment : — 

Eeldf  that  these  bonds  were  not  "  securities  of  a  foreign  country  '*  within 
the  meaning  of  the  trust  for  investment. 

xHIS  was  a  Petition  by  the  trustees  of  a  marriage  settlement  and 
the  tenants  for  life,  for  the  decision  of  the  Court  on  the  question 
whether  certain  obligations  or  bonds  of  the  Gompagnie  des  chemine 
de  fer  du  Midi  "weTe  securities  of  a  foreign  country  within  the 
meaning  of  the  trust  for  investment. 

(1)  23  L.  J.  (Oh.)  1004.  (2)  4  De  G.  &  J.  593. 

(3)  Law  Rep.  7  Eq.  472. 
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V.-C,  J.         Under  tlie  settlement  the  trustees  were  empowered,  with  the 
1870       consent  of  the  tenants  for  life,  to  call  in  the  trust  fund,  then  in- 
^       vested  on  mortgage  security,  and  to  reinvest  "  in  the  Parliamentary 
Q^^^^^  stocks  or  public  funds  of  Oreat  Britain,  or  Bank  stock,  or  India 
Trusts,      stock,  or  the  shares  or  stock  of  any  railway  companies  or  dock 
company,  or  other  company  established  or  incorporated  by  Act  of 
Parliament  or  by  Eoyal  Charter  for  any  public  purpose,  or  at 
interest  in  or  upon  Government  or  real  securities,  or  in  or  upon 
East  India  bonds  or  debentures  or  preference  stock,  or  debentures 
of  any  railway  or  dock  company,  or  such  other  company  as  afore- 
said, or  in  the  purchase  of  or  in  or  upon  the  bonds,  debentures,  or 
other  securities,  or  the  stocks  or  funds  of  any  colony  or  foreign 
country." 

By  conventions,  made  and  authorized  by  the  French  Govern- 
ment, the  railways  referred  to  in  the  Petition  were  leased  to  the 
Compaffnie  des  ehemins  de  fer  du  Midi,  and  the  payment  within 
fifty  years  of  the  capital  expended  on  the  lines  was  guaranteed  by 
an  **  amortisation  "  or  sinking  fund ;  and  interest  in  the  meantime 
at  4  per  cent,  per  annum  was  also  guaranteed,  and  the  guarantees 
were  made  a  charge  on  the  treasury  of  France. 

The  conventions  were  approved  in  the  following  manner :  by  a 
resolution  of  the  Corps  Legislatif  of  France,  by  a  minute  or  resolu- 
tion of  the  Senate  of  France,  by  a  law  of  the  Emperor  sanctioning 
and  promulgating  the  said  Acts  of  the  Corps  Legislatif  and  the 
Senate,  and  by  an  Imperial  decree  approving  of  the  conventions, 
and  charging  the  Secretary  of  State  for  Agriculture,  Trade,  and 
Public  Works  with  its  execution. 

The  Compagnie  des  chemins  de  fer  du  Midi  had  raised  a  large 
part  of  its  capital  by  the  issue  of  obligations  or  bonds  under  the 
authority  of  the  Secretary  of  State  for  Agriculture,  Trade,  and 
Public  Works,  bearing  interest,  and  secured  in  preference  to  the 
shareholders  upon  the  products  of  the  railways  and  upon  the 
aforesaid  guarantees. 

The  Petitioners  submitted  to  the  Court  whether  the  said  obliga- 
tions or  bonds  were  "  securities  of  a  foreign  country  "  within  the 
meaning  of  the  trust  for  investment  contained  in  the  settlement, 
and  whether  it  would  be  proper  for  the  trustees  to  invest  the 
trust  funds  in  question  in  such  obb'gations. 
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Mr.  Srutpe,  for  the  Petitioners,  referred  to  Bumie  v.  Oettinff  (1),     V.-O.  J. 
Brown  y.  Broton  (2),  and  Ettia  y.  Eden  (3).  1870 

In  re 

Sm  W.  M.  James,  V.C,  considered  that  these  obligations  were  g^^^^^^^ 
not  securities  of  a  foreign  country,  and  therefore  that  the  inyest-      Tkusts. 
ment  was  one  that  could  not  be  sanctioned  by  the  Court 

Solicitor :  Mr.  A,  8.  Lawsan. 


In  re  EIDEOUT'S  TRUSTS.  v.-a  J. 

1869 


Evidence — Proceeding  instituted  in  consequence  tjf  Adultery — Non-^uxess — 

Evidence  of  Husband— Corroboration -^2  &  33  Vict.  c.  68,  »,  3.  ^^V  24. 


1870 


A  petition  by  a  widower  claiming  to  be  interested  for  life,  and  five  children       .      qo  . 
of  the  marriage  claiming  to  be  interested  absolutely,  in  the  reversion  of  a       jiv^.  26.* 

fond,  and  praying  for  payment  of  moneys  out  of  Court,  was  opposed  by  a  

Bespondent  who  claimed  to  be  entitled,  as  one  of  the  children  of  the  marriage, 
to  one-sixth  of  the  reversion.  The  husband  gave  evidence  that  the  opposing 
Bespondent  was  bom  during  the  coverture,  but  alleged  his  illegitimacy  on  the 
ground  of  non-access : 

The  Court,  notwithstanding  the  enactment  of  the  Evidence  Further 
Amendment  Act,  1869  (32  &  33  Vict.  c.  68),  s.  3,  which  enables  husbands 
and  wives  of  parties  to  give  evidence  in  any  proceeding  instituted  in  conse- 
quence of  adultery,  required  corroboration  of  the  husband's  evidence  as  to 
non-access. 

15 Y  an  antenuptial  settlement,  dated  the  22nd  of  June,  1831, 
the  intended  husband  covenanted  with  trustees  that»  in  case  the 
intended  marriage  should  take  place,  he  would  assign  the  rever- 
sionary interest  of  the  intended  wife  (expectant  on  the  death  of  a 
tenant  for  life)  in  certain  funds  to  the  trustees,  upon  trusts  during 
the  joint  lives  of  the  husband  and  wife  for  the  separate  use  of  the 
wife  for  life,  then  for  the  survivor  for  life,  then  for  the  children  of 
the  marriage  who,  being  sons,  should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  age  or  marry,  in  equal  shares. 
In  1848,  the  funds  were  paid  into  Court. 

(1)  2  Coll.  324.  (2)  4  K.  &  J.  704. 

(3)  23  Beav.  543. 
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There  were  five  children  of  the  marriage  who  attained  twenty- 
one,  or  who,  being  daughters,  attained  that  age  or  married. 

On  the  5th  of  December,  1843,  a  separation  took  place  between 
the  husband  and  wife,  who  was  then  residing  in  Paris.  On  the 
15th  of  October,  1845,  the  wife,  still  residing  in  Parts,  gave  birth 
to  a  male  child. 

On  the  1st  of  May,  1849,  the  husband  obtained  a  decree  of 
divorce  a  mensd  et  thoro,  on  the  ground  of  adultery ;  and  by  an 
Act  of  Parliament  passed  in  July,  1854,  the  marriage  was  dissolved 
on  the  ground  of  such  adultery. 

By  a  contract  of  marriage  in  the  Scotch  form,  dated  the  7th  of 
September,  1857,  the  divorced  husband  renounced  in  favour  of 
trustees  on  behalf  of  his  son,  then  about  to  be  married,  one-fifth  of 
his  life  interest  in  the  income  of  the  trust  funds  subject  to  the 
settlement,  upon  the  trusts  therein  declared. 

In  February,  1858,  the  divorced  wife  died. 

On  the  3rd  of  October,  1868,  the  tenant  for  life  died.  There- 
upon the  funds  which  were  the  subject  of  the  settlement  were 
transferred  to  the  account  of  such  trusts. 

The  divorced  husband  and  the  five  children  above-mentioned,  or 
persons  claiming  under  them,  presented  this  Petition,  making  Be- 
spondents  the  various  trustees,  and  the  son  born  in  Paris  on  the 
15th  of  October,  1845.  It  stated  that  after  the  5th  of  December, 
1843^  the  husband  and  wife  never  cohabited ;  and  that  the  rights 
of  the  Petitioners  were  admitted  by  all  the  Bespondents  except  the 
son  bom  on  the  15th  of  October,1845,  who  claimed  to  be  entitled^ 
in  reversion  expectant  on  the  death  of  the  divorced  husband,  to 
one-sixth  of  the  fund ;  and  prayed  in  substance  for  the  payment 
out  of  Court  of  one-fifth  of  the  last-mentioned  funds  to  the  trustees 
of  the  settlement  of  the  7th  of  September,  1857,  and  for  pay- 
ment of  the  income  of  the  residue  to  the  divorced  husband  for  his 
life. 

The  Petition  was  supported  by  an  affidavit  of  the  husband, 
stating,  amongst  other  things,  the  fact  of  the  separation,  and  that 
he  and  his  wife  "  never  afterwards  cohabited  " ;  that  the  wife  con- 
tinued to  live  in  Paris,  where,  as  he  had  heard  and  believed^  on 
the  15th  of  October,  she  was  delivered  of  a  male  child,  whose  birth 
was  registered  in  Paris,  as  he  described. 
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The  Petition  coming  on  upon  this  evidence  only  as  to  the  non- 
access,  His  Honour,  on  the  24th  of  July,  1869,  said  that  the  order 
might  be  made,  subject  to  the  production  of  evidence  by  some  per- 
son other  than  the  husband  as  to  the  illegitimacy  of  the  son  bom 
in  Paris. 

On  the  22nd  of  January,  1870,  the  Petition  was  mentioned 
again  on  a  further  affidavit  by  the  husband,  filed  on  the  18th  of 
December,  1869,  in  which  he  stated  that  immediately, after  the 
separation  he  left  Pa/ris  and  came  to  reside  in  Enffland,  and  that  he 
never  was  in  France  after  November,  1844,  to  the  end  of  1845, 
except  on  the  occasion  next  referred  to ;  that  he  went  to  Paris 
accompamed  by  his  solicitor,  since  deceased,  and  arrived  there  on 
the  afternoon  of  the  24th  of  Pebruary,  1845 ;  that  on  the  26th  of 
the  same  month  he  and  his  solicitor  procured  the  assistance  of  two 
commissioners  of  police,  and  went  to  the  house  of  the  wife,  for  the 
purpose  of  procuring  evidence  of  her  adultery.  On  the  1st  of 
March,  1845,  he  and  his  solicitor  left  Paris  for  London.  During 
the  time  deponent  was  in  Paris  he  did  not  see  his  wife.  He 
positively  swore  that  the  child  bom  on  the  15th  of  October, 
1845,  in  Paris,  could  not  have  been  and  was  not  his  child. 
He  never  saw  his  wife  after  October,  1844,  to  the  day  of  her 
death. 


V..0.  J. 

1869-70 


In  re 
Btdeoxtt's 

TBT78TB. 


Mr.  A.  Smithf  for  the  Petitioners : — 

We  have  not  succeeded  in  getting  any  evidence  except  that  of 
the  husband ;  and  it  is  submitted  that  since  the  statute  of  1869 
such  evidence  is  admissible. 

The  old  rule  was  that  the  evidence  of  neither  husband  nor 
wife  is  admissible  to  prove  non-access,  where  the  object  of  intro- 
ducing the  evidence  is  to  bastardize  a  child  or  children.  But  in 
1843  was  passed  the  6  &  7  Vict.  c.  85,  enabling  criminals  and 
interested  persons  to  give  evidence ;  in  1851  came  the  14  &  15 
Yict.  c.  99,  enabling  parties  to  be  admitted  as  evidence,  except  in 
*'  any  action,  suit,  proceeding,  or  bill  in  any  Court  of  Common  Law, 
or  in  any  Ecclesiastical  Court,  or  in  either  House  of  Parliament, 
iDStituted  in  consequence  of  adultery ;"  and  in  1853  was  passed  the 
16  &  17  Vict.  c.  83,  which  enabled  the  husbands  and  wives  of 
parties  to  be  witnesses,  but  with  the  exception  that  a  husband  was 
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not  rendered  competent  to  give  evidence  against  his  wife  in  any 
proceeding  instituted  in  consequence  of  adultery. 

The  policy  of  the  Legislature  was  to  exclude  the  evidence  of 
suspicious  classes  of  witnesses — a  policy  which  has  been  gradually 
relaxed,  until  at  length  in  1869  was  passed  the  32  &  33  Vict.  c.  68, 
which  enacts  (s.  3),  as  follows :  "  The  parties  to  any  proceeding 
instituted  in  consequence  of  adultery,  and  the  husbands  and  wives 
of  such  parties,  shall  be  competent  to  give  evidence  in  such  pro- 
ceeding," with  a  proviso  that  no  witness  is  bound  to  answer  a 
question  tending  to  criminate  him  or  herself. 

This  Petition  has  been  rendered  necessary  by  the  birth  of  the 
child,  and  is  therefore  a  proceeding  instituted  in  consequence  of 
adultery ;  and  the  effect  of  the  statute  is  to  do  away  with  the  old 
rule.  A  fortiori  is  this  the  result  where  it  is  not  the  direct  object 
of  the  petition  to  bastardize  the  child,  though  that  no  doubt  will 
be  its  effect,  if  the  prayer  be  granted. 

Mr.  Ayrton,  Mr.  EJaddan,  and  Mr.  MiUer,  for  the  Bespondents, 
were  not  called  upon. 

Sir  W.  M.  James,  V.C.  : — 

I  do  not  like  to  say  that  the  effect  of  the  statute  is  to  supersede 
the  old  rule.  If  it  be  so,  it  will  now  be  in  the  power  of  any 
husband  or  wife,  alone,  to  bastardize  issue.  I  am  afraid  you  must 
give  me  some  other  evidence. 

With  regard  to  the  visit  to  Paris  in  1845, 1  suppose  you  can 
get  the  solicitor's  bill  of  costs ;  and  if  that  be  put  in  evidence,  it 
will  afford  so  strong  a  presumption  that  I  think  I  can  assume  the 
fact  of  non-access  on  that  occasion. 


1870 


Feb.  26.    The  matter  was  mentioned  again  to-day. 

Mr.  Smith  read  an  affidavit  of  the  husband  putting  in  evidence 
an  extract  from  the  solicitor's  bill  of  costs  for  journey  to  Paris, 
with  full  statement  of  particulars  of  business  proceedings  there 
from  the  22nd  of  February  to  the  3rd  of  March,  1845 ;  also  an 
affidavit  of  the  husband's  brother,  a  resident  in  Paris,  who  deposed 
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to  the  visit  of  the  husband  to  Paris,  in  February,  1845,  for  the  V.-0.  J. 
purpose  of  procuring  evidence,  and  that  for  two  months  previously        1870 
to  the  24th  of  February,  1845,  the  husband  had  resided  con-       j^ 

tinuously  in  England^  as  the  deponent  knew  by  reason  of  frequent  ^^"g^'* 

correspondence  with  him.  

Upon  this  evidence — 

The  Yioe-Changellob  made  the  order  as  prayed. 

Solicitor  for  the  Petitioners :  Mr.  Samuel  Spofforih. 

Solicitors  for  the  Kespondents :  Messrs.  Senior,  Atiree,  &  Johnson, 
agents  for  Messrs.  HtU  dt  FiizHuffh,  Brighton ;  Mr.  T.  JET.  Dixon ; 
Messrs.  King  dt  McMittin. 


In  re  BRACKENBURY'S  TRUSTS.  v.^.j. 

1870 


Legacy — Tenant  for  Life  and  Remainderman — S6U  Trtuiee — Appointment  of 

additional  Trustee--Cost8  of  Petition.  April  23. 

Where  a  legacy  had  been  bequeathed  to  a  sole  trustee  upon  trust  for  a 
tenant  for  life,  and  then  for  reyersioners  absolutely,  the  costs  of  a  Petition 
by  the  reversioners  for  the  appointment  of  an  additional  trustee  were  ordered 
to  be  paid  by  the  Petitioners,  and  not  out  of  the  corpus  of  the  legaqr. 

Elizabeth  fiseeb  bbackenbubt,  widow,  by  her  wiu, 

dated  the  9th  of  September,  1869,  bequeathed  to  her  friend  Charles 
MieheU  NeAiit  £1000,  ''at  present  deposited  with  the  Lincoln  and 
Lindsey  Banking  Company,  at  LotUh,**  upon  trust  ''  to  place  out 
the  same  on  good  real  or  sufiScient  personal  security,"  and  to  pay 
the  income  to  William  Braekenbury  for  life ;  and  after  his  decease 
upon  trust  to  stand  possessed  of  the  same  for  her  nephews  Henry 
Downes  and  —  Young  equally.  She  bequeathed  her  residue  to 
Downes  and  Young,  and  appointed  them  executors,  and  died  on 
the  19th  of  September,  1869. 

Messrs.  Downes  and  Young  presented  this  Petition,  stating  that 
the  testatrix  left  a  sum  of  upwcuxls  of  £1000  in  the  bank ;  that 
they  had  requested  W.  Brackenhury  to  concur  with  them  in  the 
appointment  of  a  proper  person  or  persons  to  be  a  trustee  or  trus- 
tees of  the  legacy  in  addition  to  C.  M.  NesbUt ;  but  that  he  refused 
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y.-G.  J.      to  concur  in  such  appointment,  and  had  required  the  Petitioners 
1870        to  transfer  to  NesbUt  as  trustee. 

)J[7e  T^®  Petitioners  prayed  that  two  persons,  whom  they  named  in 

Brackto-    jjjQ  Petition,  should  be  appointed  trustees  of  the  legacy  in  addition 
Trusts,      to  0.  M.  NesbUt^  and  that  the  costs  of  all  parties  might  be  taxed, 
and  paid  out  of  the  legacy. 

Mr.  C.  T.  Simpson^  for  the  Petitioners : — 

It  is  the  right  of  these  Petitioners  to  have  a  second  trustee 
appointed,  and  to  have  the  costs  out  of  the  corpus  of  the  legacy : 
CfrarU  v.  Orant  (1). 

The  object  in  not  having  the  money  paid  into  Ck)urt  is  to  pre- 
serve the  extended  power  of  investment  given  by  the  will. 

Mr.  North,  for  the  Eespondents,  NesbM  and  Brackenbv/ry: — 

This  case  is  distinguishable  from  Chant  v.  Orani.  There  the 
fund  was  very  large  (£30,000),  and  the  trustee  was  also  a  bene- 
ficiary, subject  to  the  life  estate. 

The  Court  will  not,  except  under  very  special  circumstances, 
interfere  with  the  legal  right  of  the  trustee. 

At  least,  it  will  not  order  costs  of  a  Petition  of  this  sort  out  of 
the  fund. 

Sir  W.  M.  James,  V.O.  : — 

I  think  it  is  very  probable  that  it  may  be  a  reasonable  thing  to 
have  a  second  trustee,  or  two  other  trustees,  though  I  confess  I  do 
not  precisely  see  where  the  right  is. 

But  if  the  Petitioners  want  another  trustee  or  other  trustees, 
they  must  pay  the  costs  of  the  Petition. 

The  order  will  be  that  the  tenant  for  life  name  an  additional 
trustee,  to  be  approved  by  the  Judge  in  Chambers  in  case  the 
parties  differ;  then  that  such  person  so  approved  be  appointed  a 
trustee  in  addition  to  NeAitt;  the  Petition  to  be  mentioned  in  a 
fortnight,  if  a  proper  trustee  is  not  named  by  the  tenant  for  life 
in  the  meantime ;  the  Petitioners  to  pay  the  costs  of  the  Petition. 

Solicitors :  Mr.  James  Johnston ;  Messrs.  Norris,  AUens,  dt 
Cfarter. 

(1)  34  L.  J.  (a.)  641. 
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CASTELLAN  v.  HOBSOK  v.-o.  J. 

1870 
Company — Sale  cf  ShareB — Indemnity — Concealed  Principal,  *^^^ 

May  3,  6. 

A^  through  his  broker,  sold  shares  to  a  jobber,  from  whom  B,  had  agreed        ^~~* 
to  purchase  the  same  number  of  shares,  giving  the  name  of  C,  one  of  his 
workmen,  as  the  person  to  whom  the  shares  were  to  be  transferred. 

A,  executed  the  transfj^r  to  C,  and  afterwards  receiyed  the  purchase- 
money  ;  but  from  the  winding-up  of  the  company  the  transfer  was  not  regis* 
tered,  and  t^e  shares  still  remained  in  the  name  of  A : — 

Eddy  that  R,  as  the  real  purchaser  and  equitable  owner,  was  bound  to 
indemnify  A,  against  all  calls  in  respect  of  the  shares. 

\Jn  the  10th  of  May,  1866,  the  Plaintiff  instructed  Owrwen^  his 
broker,  to  sell  twenty  shares  in  the  Imperial  Mercantile  Credit 
Association,  Limited.  Ourwen  sold  the  shares,  which  were  then  at 
9  disconnty  to  Eammon  Paine  &  Co,,  stoekjobbersi  for  delivery 
on  the  15th  of  May.  The  Defendant  Eobson,  about  the  same  time, 
instructed  Messrs.  Inchbald,  his  brokers,  to  purchase  shares  in  the 
flame  company.  Messrs.  InchbcUd  purchased  the  same  number  of 
ahaies  hem  Eammon  Paine  &  Co.,  the  price  having  in  the  mean- 
time risen  to  7^  discount. 

On  the  settling-day,  Messrs.  Inchbaid,  by  direction  of  Hobson, 
gave  the  name  of  the  Defendant^  W.  M.  Banks,  one  of  his  work- 
men, as  the  person  to  whom  the  shares  were  to  be  transferred.  The 
Plaintiff,  on  the  17th  of  May,  1866,  executed  a  transfer  of  the 
shares  to  Batiks  as  transferee,  and  received  the  purchase-money  on 
the  25th  of  May,  but  the  transfer  had  not  been  executed  by  Banks ; 
and  from  the  company  having  stopped  payment  on  the  11th  of 
May,  and  the  presentation  of  a  winding-up  Petition  on  the  12th  of 
May,  the  books  of  the  company  were  closed,  and  the  shares  still 
remained  registered  in  the  name  of  the  Plaintiff.  A  special  reso- 
lution for  a  voluntary  winding-up  was  passed  on  the  28th  of  May, 
and  confirmed  on  the  14th  of  June,  1866,  and  on  the  25th  of  June 
Yice-Chancellor  Wood  made  an  order  for  continuing  the  winding-up 
under  supervision. 

The  Plaintiff,  as  the  person  in  whose  name  the  shares  were  still 
registered,  had  been  placed  on  the  list  of  contributories,  and  com- 
pelled to  pay  calls  which  were  made  under  the  winding-up ;  and 
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y.-G.  J.      the  preseot  bill  was  filed,  praying  a  declaration  that  the  Plaintiff 

1870        became,  as  from  the  15th  of  May,  1866,  and  still  was,  a  trustee  of 

Caotellan    the  twenty  shares  for  the  Defendant  Sobsony  and  that  Hdbson  was 

HoMON      bound  to  indemnify  the  Plaintiff  against  all  calls  made  or  to  be  made 

on  the  shares,  and  against  all  liability  and  loss  which  the  Plaintiff  had 

or  might  incur  in  respect  of  the  shares,  and  by  reason  of  his  being 
settled  upon  the  list  of  contributories  in  respect  of  such  shares. 
The  bill  also  prayed  payment  by  Sdbson  of  the  sum  already  paid 
by  the  Plaintiff  in  respect  of  calls  since  the  15th  of  May,  1866,  and 
an  indemnity  against  all  existing  or  future  calls. 

It  appeared  that  soon  after  the  execution  of  the  transfer  by  the 
Plaintiff  to  Banks,  Hdbson,  through  his  broker,  Inchhald,  offered  to 
pay  the  calls  in  respect  of  the  shares  and  take  a  transfer  of  them 
into  his  own  name,  if  the  Plaintiff  were  willing  to  transfer  the  sstme. 
The  offer  was  not  accepted,  as  the  Plaintiff  considered  that  after 
executing  a  transfer  to  Banks  he  could  not  substitute  Hcbson^s 
name  for  that  of  Banks. 

Mr.  Kay,  Q^C,  and  Mr.  A.  T.  Watson,  for  the  Plaintiff:— 

It  is  admitted  that  Hdbson  was  the  real  purchaser  of  the  shares, 
and  the  name  of  Banks,  who  was  a  mere  agent,  haying  been  given 
at  the  instance  of  Hdbson,  as  the  transferee,  the  Plaintiff  is  entitled 
while  the  matter  is  still  in  contract  to  relief  against  the  concealed 
principal :  Shaw  v.  Fisher  (1) ;  NiekaUs  v.  Fumeaux,  before  Vice- 
Chancellor  James,  May  6, 1869. 

* 

:    Mr.  Marten,  for  the  Defendant  Hdbson : — 

The  Plaintiff  is  not  entitled  to  relief,  as  there  was  no  privity  or 
contract  between  himself  and  Hdbson.  His  original  contract  was 
with  Hammon  Paine  &  Co.,  the  jobbers,  who  remained  liable  to 
him  until  the  settling-day,  when  the  name  of  Banks  being  given 
in  by  them  as  transferee  of  the  shares,  followed  by  acceptance  of 
the  purchase-money  and  an  execution  of  the  transfer  to  Banks, 
the  original  contract  with  the  jobbers,  which  np  to  tiiat  time  was 
in  solution,  is  discharged,  and  a  new  one  created  with  Banks,  to 
which  Hdbson  was  no  party,  and  by  which  he  was  in  no  way 

(1)  5  D.  M.  &  G.  596,  609. 
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-affected.    The  Plaintiff  might  obtain  a  decree  against  Banks,  and     Y.-O.  J. 
Banks  might  have  his  remedy  oyer  against  Edbson,  for  whom  he         1870 
held  the  shares  as  a  trustee ;  but  there  was  no  privity  between    oaotellan 
the  Plaintiff  and  Hobson,  so  as  to  give  the  Plaintiff  a  right  of  suit     hobson. 

against  Hohson  directly:  Ex  parte  Bugg  (1);   Bermingham  v.       

Sheridan  (2);    Coles  v.  Bristotve  (3);  Hawkins  v.  3fa%  (4); 
lAndleg  on  Partnership  (5). 

Secondly :  Assuming  there  to  have  been  any  contract  between  the 
Plaintiff  and  Edbson,  it  fidled  by  the  winding-up  of  the  company 
before  it  was  completed,  and  no  indemnity  can  be  obtained  by  the 
Plaintiff. 

Thirdly :  The  Plaintiff  has  been  guilty  of  laches,  and,  moreover, 
has  refused  the  offer  made  by  Sdbson  to  take  a  transfer  into  his  own 
name  and  pay  the  calls. 

Mr.  Kay,  in  reply : — 

As  to  the  objection  that  there  was  no  contract  between  the 
parties :  Hawkins  v.  MaJJBby  (6).  There  was  a  complete  contract 
between  the  Plaintiff  and  Banks,  according  to  the  rules  and 
custom  of  the  Stock  Exchange,  which  are  imported  into  their 
transactions;  and  it  being  made  out  that  Banks  was  a  mere 
nominee  of  JTotson,  the  real  purchaser,  Hohson  is  liable  to  the  Plain- 
tiff: Goles  V.  Bridowe;  Sheppard  y.  Murphy  (7).  Nor  does  the 
winding-up  put  an  end  to  the  contract  absolutely,  or  render  it 
incapable  of  performance,  if  the  Court  shall  so  direct :  Companies 
Act,  1862,  s.  153.  But  our  bill  is  not  for  specific  performance,  but 
for  an  indemnity  against  the  legal  liability  in  respect  of  the  shares 
which  attaches  to  the  Plaintiff  from  his  name  being  still  upon  the 
r^lister.  As  to  the  refusal  by  the  Plaintiff  of  the  offer  to  substi- 
tute Hdbson^s  name  for  that  of  Banks  in  the  deed  of  transfer,  the 
Plaintiff  had  no  power  to  make  the  alteration ;  and  if  the  offer 
had  been  lond  fde,  Holbson  should  have  called  upon  Banks  to 
transfer  the  shares  to  him.  Hohson  being  admittedly  the  real  pur- 
chaser, cannot  escape  from  his  liability  by  getting  the  shares 

(1)  2  Dr.  &  Sm.  452.  (4)  Law  Hep.  3  Ch.  188 ;  Ibid.  4  Ch.  200. 

(2)  33  Beav.  660.  (5)  Page  716. 

(3)  Law  Rep.  4  Ch.  3.  (6)  Law  Rep.  4  Ch.  202,  203. 

(7)  16  W.  R.  948. 
Vol.  X.  E  2 
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V.-0.  J.      transferred  into  the  name  of  a  mere  man  of  straw  as  trostee  for 
1870        himselfl 


CaSTEUiAN 

V,         Sir  W.  M.  James,  V.C.  : — 


HOBSOH. 


In  this  case  the  Plaintiff,  having  certain  shares  in  the  Imperial 
Merco/fUUe  Credit  Aseoeiationy  Limited,  through  his  broker  on  the 
Stock  Exchange  entered  into  a  contract  for  the  sale  of  them  to  a 
stockjobber.     The  Defendant  JSbtaon,  through  his  broker,  made 
an  agreement  for  the  purchase  of  shares  in  the  same  company 
from  the  same  jobber.    The  transaction  was  completed,  according 
to  the  rules  and  practice  of  the  Slock  Exchange,  hj  the  broker  of 
Sdbson  giving  in  the  name  of  Banks  as  the  person  to  whom  the 
transfer  of  the  Plaintiff's  shares  was  to  be  made.    A  transfer  was 
accordingly  executed,  or  purported  to  be  executed,  by  the  Plaintiff, 
so  as  to  transfer  the  shares  to  Banks  ;  but  either  through  the  state 
of  the  company  at  that  time,  or  through  the  neglect  of  the  trans- 
feree to  take  the  proper  steps,  the  transfer  was  never,  in  fstct, 
completed  in  the  only  mode  in  which  it  could  be  completed,  by 
the  registration  of  the  shares  in  the  name  of  Banks  ;  and  Castellan, 
in  the  result,  therefore,  has  remained  legal  owner  of  the  shares, 
and  legally  liable  to  the  calls  which  have  been  made  in  respect  of 
them.    Having  thus  been  called  upon  to  pay  money,  he  has  filed 
Ids  bill  against  Hdbson  and  Banks,  insisting  upon  being  indem- 
nified by  Eobson,  the  real  purchaser,  in  respect  of  those  calls. 
The  defence  set  up  is  this,  Hdbson  says :  *'  I  never  had  any  contract 
with  you  at  all,  there  never  was  any  privity  between  you  and  me. 
I  entered  into  a  bargain  with  the  jobber.     There  were  distinct 
bargains  at  two  distinct  places,  and  when  the  thing  was  completed, 
so  far  as  the  broker  was  concerned,  by  your  accepting,  through 
your  agent,  the  name  of  Banks  as  the  transferee,  then  the  rela- 
tion of  vendor  and  purchaser,  by  that  kind  of  novation,  was 
established  between  you  and  Banks;  but  you  never  came,  in  any 
way,  directly  or  indirectly,  into  contact  with  me  in  the  matter. 
You  may  have  such  remedy  as  you  like  against  Banks,  who  is 
bound  to  indemnify  you  as  being  transferee  of  the  shares."    Mr. 
Banks,  on  the  other  hand,  being  a  man  in  a  state  of  impecuniosity, 
being  vacuous,  is  able  to  take  this  liability  upon  himself;  he  is 
able  to  laugh  at  liquidators  and  the  decrees  of  the  Court,  and  will 
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go  his  way  singiiig  cheerfully  and  merrily.    That  is  ingeniouS}  cer-      VXI.  J. 
tainly ;  but  even  if  it  stood  there,  I  think  the  Court  would  haye        1870 
found  its  way  to  say,  if  CJastella/n  has  a  right  to  indemnity  over    gastellan 
irom  Banks,  Banks  has  a  right  to  indemnity  over  against  Solson,     hobbon 

and  it  will  pass  over  the  intermediate  man  and  make   Rdbson       

do  that  which  he  is  bound  to  do.  But  the  real  answer  is,  that 
it  is  not  a  question  of  vendor  and  purchase,  it  is  not  a  question 
of  specific  performance  at  all ;  it  is  a  question  of  trustee  and 
eettui  que  trust.  The  result  of  the  transactions  ib,  that  OasteHan 
remains  thd  legal  owner  of  the  shares  without  any  beneficial 
interest  in  them.  As  legal  owner  he  has  remained  exposed  to 
liabilities,  and  he  is  entitled  to  indemnity  from  the  real  equi- 
table owner  of  the  shares,  for  whom  he  was  trustee.  For  whom, 
then,  is  he  trustee  ?  He  is  trustee  for  Hohson,  and  not  for  Banks. 
Banks  by  the  transaction  has  neyer  acquired  any  legal  or  equi- 
table right  or  interest  whatever  in  these  shares.  He  is  a  mere 
name.  In  truth,  cases  have  frequently  occurred  in  this  Court  in 
which  what  is  called  the  intermediate  trustee  of  a  mere  equity 
has  been  disregarded  altogether.  The  cases  are  collected  in 
Lewin  on  Trusts  (1).  Mr.  Lemn  there  says :  **  The  intermediate 
trustee  of  a  mere  equity  need  not,  except  under  special  drcum- 
stanoes,  be  made  a  party ;"  and  then  there  are  several  cases  given 
in  the  note  to  support  that.  That  is  to  say,  a  man  who  has  no 
property,  who  has  no  right  to  receive  anything  in  respect  of  the 
shares,  who  has  no  power  of  disposition  over  them,  is  a  mere  name. 
He  may  be  an  agent,  he  may  be  an  attorney,  but  he  is  not  the 
owner,  either  as  a  trustee,  or  in  any  other  sense  whatever,  of  the 
shares.  Castellan,  therefore,  being  the  legal  owner,  and  Hohson 
being  the  beneficial  owner,  and  Banks  being  a  mere  name  inter- 
posed between  the  two,  Hdbson,  the  real  beneficial  owner,  the 
cestui  ^^  trust  for  whom  Castellan  is  trustee,  is  bound  to  indemnify 
him  against  the  calls  which  have  been  made. 

Another  defence  suggested  was,  that  Castellan  had  been  guilty 
of  great  laches  or  delay ;  that  being  told  that  Hohson  was  the  real 
owner,  and  asked  by  him  to  alter  the  transfer,  and  substitute  his 
name  for  that  of  Banks  in  the  transfer,  after  a  time  he  declined 
to  do  so.    That  was  a  thing  which  Hdbson  had  no  right  to  ask.     It 

(1)  Page  709. 
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V.-O.  J.     would  have  been  a  very  improper  act  to  alter  the  deed,  and 

1870       nothing  that  Castellan  could  do  could  in  any  way  alter  the  title  of 

Gastellait   Edbson.    BanJcs^  being  Sdbson's  servant,  was  perfectly  ready,  as 

HoBsoN      appears  by  the  answer,  to  do  anything  that  Edbson  wanted  in  the 

matter.    Banks  would  have  signed  any  declaration  that  his  name 

was  only  used  on  behalf  of  Hohson,  and  would  thereby  have  ren- 
dered it  unnecessary  for  OasteUan  to  do  anything.  It  is  an  inge- 
nious defence,  but  it  only  affords  another  proof  that  these  very 
skilful  devices  are  really  too  cunning  by  half.  They  turn  out  to 
be  snares  for  the  inventor,  in  which  he  himself  is  caught;  and 
Mr.  EJobson^  in  addition  to  indemnifying  the  Plaintiff  for  the  call 
which  he  has  paid,  and  for  any  future  calls  he  may  have  to  pay, 
will  now  have  the  satisfaction  of  paying  the  Plaintiff's  costs  in 
addition  to  his  own. 


May  5. 


Minute  of  decree,  following  that  in  Eoans  v.  Wood  (1) : — 

Declare  that  Plaintiff  is  trustee  for  Hcbson,  and  that  Eobson  is  bound  to 
indemnify  the  Plaintiff  against  all  calls  made,  and  to  be  made,  on  the  shares, 
with  interest  thereon,  and  all  liability  and  loss ;  and  order  him  to  pay  the  sum 
already  paid,  and  to  indemnify  Plaintiff  against  future  calls,  and  to  pay  the  costs 
of  the  suit 

Solicitors :  Messrs.  WUde,  Sumphry,  Berber,  &  WUde ;  Messrs. 
KJ.dtT.  Child. 


v.-o.  J.  ALLEN  V.  TAYLOR. 

f°3;  Prcictice — Affidavit — Omimon  informal  Part, 


The  omission  in  the  formal  part  of  an  affidavit  of  the  words  **  make  oath 
and,"  will  render  it  inadmissible. 

i-  HIS  was  an  application  to  the  Court  under  the  following  cir- 
cumstances : — 

Some  of  the  affidavits  which  had  been  sworn  on  behalf  of  the 
Defendants  for  the  purpose  of  being  used  upon  an  interlocutory 
motion  commenced  with  the  words,  "  I,  A.B,y  of  &c.,  say,"  instead  of 
in  the  usual  form,  ^^  I,  AM.^  of  &c.,  make  oath  and  say,''  and  on  this 

(1)  Law  Rep.  5  Eq.  9. 
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ground  the  Becord  and  Writ  Clerics  had  refused  to  file  them :     V.-a  J. 
Dameffs  Chancery  Practice  (1).  1870 


Allen 

Mr.  Freeling.  for  the  Defendants,  asked  that  the  affidavits         «• 

T  ATLOB 

might  be  filed  without  being  resworn.  — ^  ' 

If  r.  Marten  {amicus  curiw)  mentioned  that  the  Lords  Justices 
had  decided,  in  an  unreported  case,  that  the  omission  of  the  words 
*'  I  make  oath  "  rendered  an  affidavit  inadmissible,  although  the 
form  in  an  answer  was  simply,  **  I  say." 

Mr.  BrisbHoe,  Q.C.y  and  Mr.  L.  Field,  for  the  plaintiffs.^ 

The  Yioe-Chanoellob  said  that  the  affidavits  must  be  resworn 
unless  the  other  side  would  consent  to  waive  the  objection. 

Solicitors :  Messrs.  Torr,  Janeway,  &  Tagarl ;  Messrs.  Fidi 
A  Co. 


HEWITSON  V.  SHERWIN.  V.-O.  J. 

1070 

B^oTi  Act,  1869  (32  <fc  33  VicL  c.  e2)^  Order  for  Payinent  of  Costs--  Z^ 

Committal,  ,     May  26. 

An  order  of  the  Court  for  payment  of  costs  constitutes  a  debt  within  the 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  capable  of  being  enforced  by  com- 
mittal to  prison  for  a  term  not  exceeding  six  weeks,  under  sect  5,  in  de&ult 
of  payment  of  the  debt  or  instalments. 

1  HIS  was  a  motion  on  behalf  of  the  Defendant  WiUiam  Sparhe, 
that  the  Defendants  Joseph  Eenry  Sherwin  and  John  Henry  Pea* 
cock  might  stand  committed  for  a  contempt  of  Court  for  nonpay- 
ment of  the  costs  ordered  to  be  paid  by  them  to  the  said  WiUiam 
Sparhe  by  an  order  of  this  Court,  made  herein  on  the  hearing  of 
the  exceptions  for  scandal,  and  dated  the  loth  day  of  March,  1870, 
which  costs  were  duly  taxed  and  certified  at  the  sum  of  £31  5s.  4d ; 
or  that,  for  default  of  payment  of  the  said  taxed  costs,  the  said 
Joseph  Eenry  Sherwin  and  John  Henry  Peacoeh  be.  committed  to 
prison  for  the  term  of  six  weeks  under  sect  5  of  the  DAtors  Act, 
1869. 

(1)  4th  Ed.  p.  827. 
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V.-C.  J.         In  an  afiSdavit  filed  by  the  Defendant  Sherwin,  in  answer  to  the 

1870        Plaintiff's  aflBdavits  upon  motion  for  decree,  occurred  a  passage 

Hkwitson    relating  to  the  Defendant  Wittiam  Sparke^  which  was  excepted  to 

Shebwin.    ^y  ^ix^^^  as  scandalous  and  irrelevant,  it  being  also  asked  by  the 

exception  that  the  portion  complained  of  should  be  expunged,  and 

the  costs  of  and  incidents  to  the  exception  paid. 

The  Defendants  did  not  appear  to  argue  the  exception,  and  an 
order  was  made  for  expunging  the  portion  of  the  affidavit  com- 
plained of,  and  directing  a  taxation  of  the  costs  of  Sparks  as 
between  solicitor  and  client,  and  payment  by  the  Defendants 
Sherwin  and  Peacock^  on  whose  joint  behalf  the  affidavit  had  been 
filed. 

The  costs  were  taxed  at  £31  58.  4(Z.,  and  a  writ  of  fi.  fa.  was 
subsequently  issued  against  the  goods  of  the  Defendant  Peaooek^ 
but  there  had  been  no  levy ;  the  sheriff  had  made  a  return  of  nuHa 
lona.    "No  execution  had  been  issued  against  Sherwin, 

The  Defendants  were  subsequently  both  served  with  a  subpoena 
for  costs,  which  was  followed  by  the  present  notice  of  motion. 

An  affidavit  had  been  made  in  support  of  the  motion,  stating 
that  the  Defendants  Shenvin  and  Peacock  were  in  receipt  of  good 
salaries  as  clerks,  and  possessed  sufficient  means  for  paying  the 
amount. 

.  Mr.  0,  Lovelly  in  support  of  the  motion,  contended  that  there 

had  been  not  merely  a  nonpayment  but  a  contempt  of  Court, 
for  which  the  Court  could  commit  the  Defendants,  and  referred  to 
Wenham  v.  Bowman  (1). 

The  Yiob-Chancellor  declined  to  commit  the  Defendants  for 
contempt  of  Court  to  enforce  a  money  demand,  holding  that  he 
had  no  jurisdiction  in  the  face  of  32  &  33  Vict  c  62. 

Mr.  LoveU  contended  that^  at  all  events,  he  was  entitled  to  an 
order  for  committal  for  six  weeks  in  default  of  payment. 

Mr.  jFVy,  Q.C.,  and  Mr.  Sorsej/,  for  the  Defendants  Shermn  and 
Peacock : — 

The  scope  of  the  Act  being  the  abolition  of  imprisonment  for 

(1)  11  Beav.  138. 
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debt,  any  exception  muBt  be  construed  strictly.   The  word  "  debt,"     V.-0.  J. 
in  sect  5,  is  distinguished  from  and  does  not  include  an  order  for       1870 
payment  of  costs.    In  Beg.  v.  Prait  ( 1),  Lushy  J.,  referring  to  the    HEwnroN 
different  language  of  sect.  4,  says :  "  The  words  in  the  enacting     g^j^l^^jj 

part,  *  default  in  payment  of  a  sum  of  money,'  are  advisedly  used        

instead  of  '  debt,'  in  order  to  include  cases  which  might  not  pro- 
perly have  been  called  cases  of  debt,  such  as  costs  on  a  judgment 
of  nonsuit,  or  costs  on  a  verdict  for  the  Defendant,  or  damages 
in  an  action  of  tort,  or  costs  under  a  rule  of  Court." 

[They  also  referred  to  the  rules  and  forms  under  the  Debtors 
Acty  1869,  of  the  Ist  of  January,  1870.] 

Sir  W.  M.  James  : — 

This  is  a  new  and  very  important  point,  but  I  am  of  opinion 
that  the  application  is  within  the  Act  of  Parliament.  It  seems  to 
me  that  where  a  Court  of  competent  jurisdiction  has  ordered  a  man 
to  pay  a  sum  of  money,  whether  in  the  shape  of  costs  or  anything 
else,  tnat  is  a  debt  due  from  him  in  pursuance  of  an  order  or 
judgment  of  this  Court,  which  is  a  competent  Court  to  make  the 
order.  It  seems  to  me  to  be  a  play  upon  words  to  say  that  a  debt 
arising  ex  contractu  and  a  debt  arising  in  respect  of  costs  differ 
in  any  way  from  one  another.  There  is  an  order  of  the  Court 
directing  a  sum  of  money  to  be  paid,  and  that  is  a  debt  under  the 
order. 

I  was  at  first  struck  by  Mr.  Fry*8  suggestion,  that  "  default  in 
payment  "  was  put  in  contradistinction  to  *^  debt "  in  the  Act ; 
but  that  suggestion  seems  excluded  by  the  language  I  find  in  the 
very  same  section,  in  another  subdivision  of  it.  The  words  there 
are,  '^  may  direct  any  debt  due  from  any  person  in  pursuance  of 
any  order  or  judgment  of  that  or  any  other  competent  Court  to 
be  paid  by  instalments,  and  may  from  time  to  time  vary  or  rescind 
such  order."  In  that  case  it  is  clear  the  debt  is  spoken  of  as 
a  debt  which  becomes  due  from  a  person  by  reason  of  an  order  or 
judgment  of  the  Court.  It  seems  to  me  to  be  clearly  within  the 
Act^  and  I  see  no  good  reason  why  it  should  not  be.  I  do  not  see 
why,  if  a  man  has  an  order  against  him  to  pay  costs,  he  should 

(1)  Law  Rep.  6  Q.  B.  176, 182, 


r/» 
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v.-C.  J.     not  pay  them  if  he  has  the  means.    It  has  been  sworn  that  these- 

1870        gentlemen  are  in  receipt  of  good  salaries;  they  have  had  the 

UBwnioN    opportunity  of  filing  an  affidavit  in  answer,  and  they  have  not  done- 

g    ^'         so.  Whether  they  have  the  means  or  not  must  be  known  to  them. 

The  order  that  I  propose  to  make  is,  that  they  pay  £5  for  the  costs- 

of  this  application  at  once,  and  pay  the  other  costs  by  instalments 
of  £1  each,  every  month,  and  in  default  of  such  payment  then  the- 
Plaintiff  can  apply  for  a  committal. 

Solicitors:  Messrs.  Heather,  Son,  &  QUI;  Messrs.  Brew  dt- 
Wilkinson. 
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Ex  parte  WILLIAMS.     In  re  PDLLEN.  c.  J.  B. 

Bankruptcy  Act,  1861,  M.  192, 198 — Deed  of  Arrangement —  Unreasonable  Amount         }^J^^ 
of  Compontion  —  Application  to  vacate  Hegistration  and  Leave   to  issite     p^^  2  5. 
Execution — Laches.  — 

A  creditors'  deed,  under  the  192nd  section  of  the  Bankruptcy  Aet^  1861, 
may  be  impeached  for  inadequacy  of  composition  importing  fraud. 

Such  a  deed,  when  registered,  is  in  the  nature  of  a  record,  and  the  Court 
has  power  to  order  the  registration  to  be  vacated. 

Mere  dehiy  in  applying  to  set  aside  a  creditors'  deed  for  fraud,  is  in  itself 
no  ground  for  refusing  such  an  application,  if  the  position  of  the  parties  be  not 
altered. 

Ex  parte  Savin  (1)  distinguished. 

JL  HIS  was  an  application  by  Williams,  a  dissentient  judgment 
creditor,  asking  that  the  registration  of  a  deed  of  arrangement 
might  be  canceUed,  and  that  he  might  be  allowed  to  issue  execu- 
tion. The  judgment  was  obtained  on  the  5th  of  May,  1869.  The 
deed  was  dated  the  8th,  and  registered  the  12th  of  May,  1869,  and 
was  made  between  PuHen  of  the  one  part,  and  his  creditors  assent- 
ing to  or  bound  by  the  deed  of  the  other  part ;  and  after  reciting 
the  inability  of  the  debtor  to  pay  his  creditors  in  full,  it  contained 
a  covenant  by  the  debtor  to  pay  a  composition  of  Is.  in  the  pound 
on  the  1st  of  July  following,  a  release  by  the  creditors,  and  a  pro- 
viso making  the  deed  void  on  failure  by  PuUen  to  pay  the  com- 
position according  to  his  arrangement.  By  the  documents  filed 
with  the  deed,  it  appeared  that  the  number  of  creditors  was  five, 
all  of  whom  assented  to  the  deed  with  the  exception  of  the  ap- 
plicant, who  was  entered  as  a  judgment  creditor  for  £56  7s.  8i. 
The  amount  of  debts  was  stated  to  be  £537,  and  the  amount  of 
the  assets  £200 ;  an  amount  therefore,  as  estimated  by  the  debtor 
himself,  sufficient  to  pay  at  least  Is,  in  the  pound.  From  these 
figures  it  appeared  that  the  consent  of  the  requisite  majority  of 
creditors  in  number  and  value  had  been  obtained ;  but  the  appli- 
cant claimed  to  be  entitled  to  a  further  sum  of  £100  for  one  year's 
rent.  In  the  view  taken  by  the  Court  it  became  immaterial  to 
consider  this  question. 

(1)  Law  Kep.  1  Ch.  616 
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1870 


Ex  parte 
Williams. 

In  re 

PULLEN. 


Mr.  Finlay  Knighty  for  the  judgment  creditor : — 

The  amount  of  composition  is,  on  the  debtor's  own  shewing, 
grossly  inadequate.  The  deed,  not  having  been  entered  into  h(ma 
fde  for  the  benefit  of  all  the  creditors,  can  be  set  aside  by 
the  Court :  Ex  parte  Oowen  (1) ;  Eart  v.  Smiih  (2) ;  Ex  parte 
Oreaves  (3). 

Mr.  Beedy  in  support  of  the  deed : — 

The  Court  will  not  consider  inadequacy  of  composition  as  a 
ground  for  cancelling  a  deed  of  arrangement.  At  all  events  the 
judgment  creditor,  having  lain  by  for  eight  months,  is  now  pre- 
cluded by  delay  from  making  this  application:  Ex  parte  Savin  (4); 
Ex  parte^  Sampson  (5)  ;  Ex  parte  Banfidd  (6)  ;  Ex  parte  Davis 
and  Denton  (7) ;  Ex  parte  Sullivan  (8)  ;  Ex  parte  Ames  (9). 


Feb.  5.  Mr.  Bacon,  C J.,  after  stating  the  facts,  and  referring 
to  those  which  were  disputed,  and  observing  that  they  were  irrele- 
vant, continued : — 

The  creditor  who  disputes  contends  that  he  is  not  bound  by  the 
deed,  for  that  it  is  unreasonable  in  its  provisions,  and  cannot  have 
been  entered  into  with  that  good  faith  which  is  essential  to  the 
validity  of  such  a  composition  as  this  deed  seeks  to  enforce  upon 
all  the  creditors  who  dissent  from  its  stipulations. 

In  answer  to  this  it  has  been  argued  that  the  deed  is  strictly  in 
conformity  with  the  provisions  of  the  statute,  and  that  the  creditors 
who  have  assented  are  in  number  and  value  sufiKcient  to  bind  the 
party  moving,  who  is  the  only  creditor  who  dissents.  The  point, 
however,  which  was  mainly  relied  on  in  answer  to  the  motion,  was 
the  length  of  time  which  had  elapsed  between  the  registration  of 
the  deed  of  composition  and  the  application  to  set  it  aside ;  and  it 
is  an  objection  entitled  to  great  consideration.  The  doctrine  of 
laches  is  well  known,  and  in  suitable  cases  is  acted  upon  in  Courts 

(1)  Law  Rep.  2  Ch.  563.  (5)  Law  Rep.  1  Ch.  476. 

(2)  Ibid.  4  Q.  B.  61.  (6)  Ibid.  154. 

(3)  Ibid.  5  Ch.  326.  (7)  Ibid.  2  Ch.  363. 

(4)  Ibid,  1  Ch.  616.  (8)  15  L.  T.  (N.  S.)  434. 

(9)  19  L.  T.  (N.S.)  270. 
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of  Law  wherever  the  Court  is  not  by  its  peculiar  rules  precluded 
from  adopting  it ;  and  much  more  frequently  in  Courts  of  Equity, 
where  no  restriction  of  their  power  exists.  The  foundation  of  it 
iSy  that  during  the  interval  of  delay  much  may  have  been  done ; 
rights  may  have  been  transferred  or  acquired  without  notice  or 
reasonable  suspicion  that  the  validity  of  the  transactions  could  or 
would  be  questioned,  and  innocent  persons  may  be  prejudiced  by 
the  opening  of  disputes  which  might  have  been  brought  forward 
<at  an  earlier  period.  But  where  no  such  ground  of  reasonable  ap- 
prehension exists,  I  am  not  aware  that  mere  delay  is  of  itself  an 
answer  to  a  just  claim.  Several  cases  were  referred  to  in  the  course 
of  the  argument,  in  which  the  Court,  without  pronouncing  upon 
the  legal  rights  involved  in  the  discussion,  has  decided  against 
the  applicant  on  the  ground  of  his  laches.  In  Ex  parte  Banfidd  (1) 
the  period  of  delay  was  eleven  months,  but  during  that  period  the 
validity  of  the  deed  had  been  recognised  to  a  certain  extent  by  a 
Judge  at  Chambers,  and  his  decision  had  not  been  questioned ;  and 
upon  this  decision  the  estate  of  the  debtor  had  been  partly  dis- 
tributed. In  these  circumstances,  and  expressly  because  to  decide 
in  &vour  of  the  application  would  be  to  disturb  what  had  been 
done  towards  the  distribution  of  the  estate,  it  was  refused.  In 
JEg&  parte  Savin  (2),  the  length  of  tiipe  between  the  registration  of 
the  deed  and  the  application  was  much  less,  being  from  the  16th 
of  March  to  the  31st  of  May  in  the  same  year.  The  instrument 
there  executed  was  a  deed  of  inspectorship ;  one  of  its  objects  was 
the  carrying  on  of  considerable  trade,  for  which  purpose  the  trustees 
were  empowered  to  advance  money  for  the  completion  of  contracts, 
and  to  raise  money  by  mortgage  of  the  debtor's  estates.  During 
the  interval  I  have  mentioned,  the  deed  had  been  acted  upon, 
liabilities  had  been  incurred,  rights  had  been  acquired,  and  the 
Court  might  well,  as  it  did,  look  with  the  utmost  disfavour  upon  a 
creditor  who,  upon  no  better  ground  than  that  the  addresses  of 
some  of  the  creditors  were  not  sufficiently  described  in  the  re- 
gister, asked  to  set  aside  the  deed ;  the  consequence  of  which 
would  not  only  have  been  injurious  to  the  assenting  creditors,  but 
would  have  exposed  the  trustees  to  liabilities  they  had  not  in- 
curred for  their  own  benefit.    This  application  was  therefore  refused 

(1)  Law  Kep.  1  Ch.  154.  (2)  Law  Rep.  1  Ch.  616. 
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In  re 
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1870 


Ex  parte 
W1LUAM6. 

7n  re 

PULLEN. 


upon  the  grounds  I  have  mentioned.  In  Eos  parte  Sampson  (1), 
'which  was  also  referred  to  by  Mr.  Beed,  it  is  true  that  one  of  the 
Lords  Justices  thought  that  if  the  applicant  had  proceeded  with 
more  dih'gence  the  application  might  have  been  successful ;  the  judg- 
ment of  the  Court,  however,  did  not  turn  upon  that,  but  the  bank* 
ruptcy  was  sustained  on  the  ground  that  the  alleged  inaccuracy  in 
the  bankrupt's  statement  was  wholly  without  the  suspicion  of  fraud, 
and  the  estate  had  been  actually  sold.  In  Ex  parte  Davis  and 
Denton  (2)  the  period  of  delay  had  been  three  or  four  months,  the 
petitioner  was  the  assignee  in  a  bankruptcy  founded  on  the  bank- 
rupt's petition,  and  the  object  of  the  appUcation  was  to  annul  the 
existing  bankruptcy  in  order  that  the  assignee  might  file  a  new 
petition,  under  which  he  might  impeach  certain  mortgages.  He 
had  known  of  those  mortgages  from  the  time  of  his  appointment  ; 
he  might  at  any  time,  by  examination  or  otherwise,  have  satisfied 
hinself  of  the  facts ;  he  took  no  steps^  and  the  bankrupts  had  be- 
come entitled  to  apply  for  their  discharge ;  and  the  application 
was  refused  upon  the  ground  that  rights  had  been  acquired  which 
it  would  be  unjust  to  set  aside  at  the  instance  of  so  dilatory  an 
assignee.  Ex  parte  SuUivan  (3)  and  Ex  parte  Ames  (4)  were  also 
referred  to;  both  of  which  proceeded  upon  the  same  principle,  of 
not  abrogating  or  disturbing  rights  and  interests  which  had  been  ac- 
quired during  a  delay  for  which  no  satisfactory  excuse  was  offered* 
That  principle  has,  in  my  opinion,  no  application  to  the  present 
case.  Nothing  has  here  been  done  or  omitted  by  the  creditor  now 
moving,  by  which  the  debtor  or  any  other  person  has  been  or  can 
be  prejudiced ;  and  I  am  therefore  of  opinion  that  the  delay  which 
has  taken  place  forms  no  sufficient  answer  to  the  present  motion. 
Beverting,  then,  to  the  facts  of  the  case  as  I  have  stated  them,  the 
matter  becomes  extremely  clear  and  simple.  The  law  applicable  to 
deeds  of  arrangement,  such  as  that  before  me,  is  well  settled  by 
several  decisions  which  were  referred  to  in  the  course  of  the  ar- 
gument, and  which  decisions,  although  they  were  given  respect- 
ing instruments  which  derive  their  whole  force  and  effect  from 
statutory  provisions  of  the  law  in  bankruptcy,  are  founded  upon 
universal  principles  of  law  as  well  as  of  equity,  which  have  been 


(1)  Law  Rep.  1  Ch.  476. 

(2)  Ibid.  2  Gh.  363. 


(3)  15  L.  T.  (N.S.)  434. 

(4)  19  L.  T.  (N.S.)  270. 


VOL,  X.] 


EQUITY  OASES. 


61 


rea^nised  and  applied  for  centuries^  before  any  of  those  decisions, 
or  the  statutes  upon  which  they  were  made,  were  in  existence,  and 
which  principles  are  and  must  continue  to  be  of  universal  applica- 
tion. The  law  in  bankruptcy  which  enables  a  majority  of  creditors 
to  accept  and  confirm  an  arrangement  with  their  debtor,  to  which 
other  creditors  do  not  assent,  and  so  to  bind  such  dissentients, 
assumes,  as  an  essential  condition  to  the  yalidity  of  such  an  ar- 
rangement, that  it  shall  be  in  all  respects  just ;  and  any  taint  of 
fraud,  whether  it  consists  in  concealment,  misrepresentation,  in- 
equality, or  injustice,  wholly  vitiates  the  arrangement^  and  frees 
the  persons  who  would  otherwise  be  bound  by  it.  Thus,  in  a  case 
in  which  a  majority  of  creditors  are  so  favourably  disposed  to  their 
debtor  that  they  are  willing  to  accept  such  terms  as  he  proposes 
without  inquiring  whether  the  offer  is  the  best  that  can  be  made, 
or,  at  all  events,  that  it  is  fair  and  reasonable,  they  are  incompetent 
to  bind  other  creditors  who  take  a  more  strict  view  of  their  own 
Tights,  and  are  not  influenced  by  any  feeling  of  partiality  or  favour 
to  the  debtor.  Benevolence,  generosity,  forbearance,  may  be  well 
exercised — ^with  this  restriction,  however,  that  the  practice  of  these 
moral  virtues  is  not  made  at  the  expense  of  other  people.  To  hold 
the  contrary  would  be  directly  opposed  to  the  commonest  prin- 
ciples of  justice  and  honesty.  In  the  case  before  me  a  debtor 
who,  by  his  own  deliberate  avowal,  possesses  the  means  of  paying 
more  than  7s.  in  the  pound  upon  all  the  debts  he  owes,  offers  to 
pay  only  Is.  in  the  pound  upon  those  debts,  and  thereupon  asks 
to  be  released.  Out  of  five  debtors,  four  say  they  are  willing  to 
accept  these  terms,  and  no  doubt  they  are  at  liberty  to  exercise 
their  free  will  in  this  respect,  and  even  to  release  the  whole  of 
their  debts  without  any  payment.  But  upon  what  principle  can 
they  be  allowed  to  say,  as  in  effect  they  do,  if  this  deed  is  to  be 
upheld,  that  they  will  be  instrumental  in  forcibly  precluding 
another  from  receiving  from  his  debtor  as  much  as  that  debtor  is 
able  to  pay  him  ?  In  all  suchlike  cases  this  dilemma  is  presented : 
Either  the  assenting  creditors  know,  or  they  do  not  know,  that  the 
debtor  is  able  to  pay  a  composition  of  larger  amount  than  that 
which  he  has  proposed.  If  they  do  not  know  the  debtor's  means, 
it  can  only  be  by  reuson  of  the  debtor's  suppression  of  facts  ma- 
terial and  essential  to  the  exercise  by  them  of  their  free  will. 
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and  in  such  a  case  they  would  be  entitled  to  repudiate  a  consent 
which  was  obtained  from  them  by  such  suppression.  li^  on  the 
other  hand,  they  do  know  the  extent  of  the  debtor's  ability  to 
satisfy  the  debts  due  to  them  and  other  creditors^  and  yet  agree 
themselves  to  release — and  join  in  compelling  unwilling  creditors 
to  release — the  debtor  upon  payment  of  a  composition  grossly  dis- 
proportionate to  the  debtor's  means,  they  wilfully  and  intentionally 
make  themselves  parties  to  a  fraud  by  which  the  dissentient  credi- 
tors are  prejudiced.  It  is  needless  to  say,  that  a  deed  based  upon 
grounds  so  fraudulent  and  unjust  cannot  have  any  validity  at  law 
JOT  in  equity ;  and  even  if  the  cases  of  Ex  parte  Cawen  (1),  before  the 
Lords  Justices,  and  Hart  v.  Smith  (2),  were  not,  as  they  are,  direct 
authorities  for  this  proposition,  the  same  conclusion,  and  no  other, 
could  be  arrived  at  For  these  reasons  I  feel  myself  called  upon 
to  accede  to  the  motion  before  me.  The  recent  decision  of  the 
Court  of  Appeal  in  Ex  parte  Ghreaves  (3)  has  conclusively  decided 
that  of  which  I  never  entertained  any  doubt — namely,  that  a  deed 
registered  under  the  Ba/nkniiptcy  Act  is  in  the  nature  of  a  record 
of  the  Courts  and  that  there  is,  therefore,  jurisdiction  to  order  the 
registration  to  be  vacated.  There  must  be  a  declaration  that 
the  deed  is  fraudulent  and  void ;  and  an  order  that  the  registrar 
tion  be  cancelled,  and  that  the  creditor  who  moves  is  at  liberty  to 
proceed  upon  his  judgment  in  the  terms  of  the  motion.  Having 
regard,  however,  to  all  the  circumstances  of  the  case,  I  do  not  think 
fit  to  make  any  order  as  to  costs. 

Solicitors  for  the  Petitioner :  Messrs.  JHoUingmoorthy  Tyerman^  & 
Oreen. 
Solicitor  for  the  Bespondent :  Mr.  PuiHen. 

(1)  Law  Rep.  2  Ch.  563.  (2)  Law  Rep.  4  Q.  B.  61. 

(3)  Law  Rep.  6  Ch.  326. 
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BHU  if  8ak  Act  (17  <fe  18  Vict.  c.  36)— -4»«^n€e  in  Bankruptcy  and  Assignee     ^^*  '^y  ^« 
under  a  BiU  of  Sale — Insufficiency  of  Description — Fossesnon  or  apparent 
Possession, 

The  object  of  the  Bills  ^  Sale  Act  (17  8s  18  Yict  c.  86)  is  to  give,  by 
means  of  registration,  information  to  all  persons  whom  it  may  concern  that 
a  debtor,  or  a  person  about  to  contract  debts,  has  executed  a  bill  of  sale  and 
thereby  deprived  himself  of  a  portion  of  his  property.  Therefore,  where  at 
the  date  of  the  execution  and  registration  of  the  bill  of  sale,  the  assignor 
was  leaKe  and  manager  of  a  theatre,  and  was  described  in  such  bill  of  sale 
simply  as  **  Esquire  " : — 

Meld,  that  the  description  was  insufficient,  and  the  bill  of  sale,  notwith- 
standing registration,  null  and  void  against  his  assignee  in  bankruptcy. 

A  hand  fide  assignee  for  value  under  a  bill  of  sale  of  household  furniture 
and  effects,  immediately  sent  a  person  into  the  house  to  take  and  keep,  and 
who  took  and  kept,  possession;  but  the  assignor  down  to  the  date  of  his 
bankruptcy  continued  to  live  in  the  house  and  use  the  furniture  as  before  :— 

Beld,  that  the  furniture  and  effects  were  in  the  possession  or  apparent  pos- 
session of  the  bankrupt  within  the  meaning  of  the  BiUs  of  Sale  Ad, 

JIHIS  was  an  application  by  the  assignee  in  bankruptcy  of  George 
James  Yining  for  a  declaration  that  certain  household  furniture  and 
effects  in  the  bankrupt's  house  belonged  to  the  estate  of  the  bank- 
rupt, as  against  a  claim  set  up  by  James  Vining,  a  land  fide  mort- 
gagee under  a  bill  of  sala  The  bill  of  sale  was  dated  the  7th  and 
registered  on  the  20th  of  October,  1869 ;  and,  on  the  23rd  of  the 
same  month,  the  purchaser  sent  a  person  into  the  house  to  take 
and  keep  possession  of  the  chattels  comprised  in  the  bill  of  sale ; 
and  such  person  took  possession  and  remained  in  the  house  and 
kept  possession  of  the  chattels  down  to  the  time  of  the  bankruptcy. 
G,  /.  Yining^  until  he  was  adjudicated  bankrupt  on  the  8th  of 
NoTember,  1869,  remained  in  the  house,  and  had  the  use  and 
enjoyment  of  the  furniture  and  effects  in  the  same  manner  as  he 
had  before  the  execution  of  the  bill  of  sale.  At  the  date  of  the 
execution  and  registration  of  the  bill  of  sale,  the  bankrupt  was 
the  lessee  and  manager  of  the  Princesses  Theatre  in  Oxford  Street^ 
London^  and  was  described  in  the  bill  of  sale  as  ^  George  James 
Viningt  of  5,  Upper  Montague  Street^  Bussdl  Square^  Esquire." 
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Mr.  Firday  Knight,  for  the  assignee  in  bankruptcy : — 

The  bill  of  sale  is  void  against  an  assignee  in  bankmptcyi  there 
being  no  proper  description  of  the  occupation  of  the  assignor,  he 
having  at  that  time  a  distinct  occupation  as  lessee  and  manager  of 
a  theatre :  AUen  v.  Thompson  (1) ;  Adams  v.  Qraham  (2).  The 
furniture  was  in  the  apparent  possession  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  within  the  meaning  of  the  BiUs  of  Sale 
Act,  and  the  possession  which  was  taken  was  the  formal  possession 
referred  to  in  the  interpretation  clause  of  that  Act:  Qough  v. 
Everard  (3). 

Mr.  Bridge,  for  the  mortgagee  under  the  bill  of  sale : — 

Qough  y.  Everard  is  an  authority  in  our  favour ;  and  in  Vica^ 
rino  V.  EoUingsworth  (4),  under  a  state  of  circumstances  much 
weaker  than  these,  it  was  held  that  the  furniture  was  not  in  the 
possession,  order,  or  disposition  of  the  trader  at  the  date  of  his 
bankruptcy.  The  words  in  the  interpretation  clause,  ''notwith- 
standing that  formal  possession  thereof  may  have  been  taken  by 
or  given  to  any  other  person,"  must  be  taken  to  mean  that  where 
any  other  possession  besides  a  merely  formal  one  has  been  taken, 
there  the  words  "  possession  "  or  "  apparent  possession,"  in  the 
earlier  part  of  the  Act,  cannot  apply. 


Feb.  9.    Mr.  Bacon,  C  J. : — 

The  question  in  this  case  is,  whether  the  assignees  in  bankruptcy 
of  George  Jam>es  Vining  are  entitled  to  certain  furniture  and 
effects  which,  at  the  date  of  the  adjudication,  were  in  a  dwelling- 
house  occupied  by  the  bankrupt,  or  whether  the  same  effects 
belong  to  Jam£S  Vining,  to  whom  they  had  been  assigned  by  the 
bankrupt  by  a  bill  of  sale  dated  the  7th  and  registered  on  the 
20th  of  October  in  the  last  year ;  and  the  parties  have  agreed 
to  submit  the  whole  case  and  all  questions  between  them  to  the 
decision  of  this  Court.  The  claim  of  the  assignee  has  been  argued 
upon  two  grounds :  first,  that  the  description  of  the  assignor  (the 
bankrupt)  in  the  deed  does  not  comply  with  the  requisitions  of 


(1)  25  L.  J.  (Ex.)  249. 

(2)  33  L.  J.  (Q.  B.)  71. 


(3)  32  L.  J.  (Ex.)  210. 

(4)  20  L.  T.  (N.S.)  362. 
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the  BiOs  of  Sale  Ad  (17  &  18  Vict.  c.  36),  which  prescribes  that 
there  shall  be  a  description  of  the  residence  and  occupation  of  the 
person  making  or  giving  the  same.  The  bankrupt  is  the  lessee 
and  manager  of  a  theatre  in  London.  He  says  that  at  the  time  of 
giying  the  bill  of  sale  he  was  not  under  any  acting  engagement, 
although  he  did  occasionally  appear  on  the  stage,  and  it  has  there- 
fore been  argued  that  bis  description  in  the  bill  of  sale  as  an 
"Esquire  "  is  sufScient  If  this  were  the  onl^r  point  in  the  case^  I 
should  be  of  opinion,  without  any  hesitation,  that  the  description 
he  has  adopted  is  insufficient,  and  that  the  statute  has  not  been 
complied  with.  The  bankrupt  is  by  profession  an  actor,  and 
although  it  is  said  that  he  was  not  at  the  particular  time  referred 
to  under  any  engagement  to  act>  yet  he  was  undoubtedly  a  manager 
of  actors.  He  had  the  conduct  of  a  theatre,  in  which  he  must  of 
necessity  have  had  an  abundance  of  employment  in  preparing 
plays  for  representation,  in  engaging  and  directing  such  performers 
as  were  there  employed,  and  in  entering  into  a  variety  of  personal 
contracts  incident  to  his  business  and  occupation  as  a  manager,  as 
wdl  within  the  terms  of  the  statute  as  within  that  which  must  be 
taken  to  be  its  meaning  and  object — namely,  the  giving,  by  means 
of  the  registration,  information  to  the  persons  who  had  dealings 
with  him.  I  am  of  opinion  that  the  bill  of  sale,  notwithstand- 
ing its  registration,  is  defective  for  want  of  an  accurate  description 
of  the  occupation  in  which  the  bankrupt  was  engaged.  Upon 
this  point,  if  authority  were  needed,  it  is  furnished  by  the  cases 
of  Allen  V.  Thompson  (1)  and  Adams  v.  Ordham  (2). 

The  assignee  insists,  further,  that  inasmuch  as  the  furniture  and 
effects  in  the  bankrupt's  house  were  at  the  date  of  the  bank- 
ruptcy in  his  apparent  possession,  the  bill  of  sale  (the  require- 
ments of  the  statute  not  having  been  fulfilled)  is  invalid  as  against 
his  statutory  title ;  and  they  rely  upon  the  interpretation  clause 
of  the  Act  of  Parliament,  which  defines  the  apparent  possession  to 
be  that  of  the  person  making  the  bill  of  sale,  so  long  as  the 
chattels  shall  remain  in  any  house  occupied  by  him,  or  shall  be 
used  and  enjoyed  by  him  in  any  place  whatever,  notwithstanding 
that  formal  possession  may  have  been  taken  by  or  given  to  any 
other  person. 
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The  facts  which  it  now  becomes  most  important  to  consider-^ 
for  the  question  is  really  one  of  fact — ^appear  to  be  these : — The 
bankrupt,  being  in  want  of  an  advance  of  money,  applied  to  his 
father,  the  Bespondent,  who  agreed  to  lend,  and  did  lend  him, 
£400  upon  the  security  of  the  chattels  assigned  by  the  bill  of  sale ; 
and  I  may  add  that  there  is  no  reason  to  doubt  the  perfect  good 
faith  of  the  transaction  in  this  or  in  any  other  respect.  The 
money  not  being  repaid,  the  Respondent  determined  to  enforce 
his  security;  and  on  the  25th  of  October  last,  by  his  agent, 
William  Baekhottse,  he  took  possession  of  the  whole  of  the  furniture 
and  effects  assigned  by  the  bill  of  sale,  and  which  then  were,  and 
which  still  remain,  in  the  house  occupied  by  the  bankrupt  Back- 
house  says  that  he  was  furnished  with  a  copy  of  the  bill  of  sale,  and 
was  desired  by  the  Respondent's  solicitor  to  shew  it  to  any  person 
claiming  the  furniture  or  interfering  with  his  possession  thereof; 
that  he  retained  possession  until  the  16th  of  November  last,  when 
he  gave  up  possession  to  Vivian,  another  agent  of  the  Respon-- 
dent.  Vivian  says  that  on  the  15th  of  November  last  he  relieved 
Backhouse,  and  has  ever  since  continued,  and  is  still,  in  the  like 
possession.  On  the  day  last  mentioned  the  messenger  in  bank- 
ruptcy claimed  to  take  possession  of  the  goods,  which  Vivian 
refused  to  give  him.  He  was  unable  to  prevent  him  from  remain- 
ing in  the  house,  and  the  messenger  is  still  there,  but  Vivian 
has  refused  to  relinquish  his  possession.  The  Respondent's  counsel 
insists  that  the  description  of  the  bankrupt  in  the  bill  of  sale  is 
sufficient,  but,  even  if  it  should  be  held  not  to  be  so,  the  point  is 
immaterial,  for  that  the  BUh  of  Sale  Act  only  gives  a  preferable 
or  paramount  title  to  assignees  in  bankruptcy  where  the  apparent 
possession  of  the  chattels  is  in  the  bankrupt  at  the  time  of  the 
bankruptcy*  And  it  is  argued  that  in  this  case,  and  upon  the 
facts  I  have  stated,  there  was  no  possession  in  the  bankrupt,  appa- 
rent or  otherwise,  and  that  the  interpretation  clause  does  not  help 
the  claim  of  the  assignees;  for  that  the  possession  taken  and  kept 
by  the  Respondent  was  not  that  formal  possession  which  is  there 
mentioned,  but  was  a  real  and  actual  possession  taken  and  kept^ 
and  was  not  in  any  sense  a  symbolical  possession — a  taking  of  a 
part  to  represent  the  whole — but  that  from  the  time  when  Back- 
house went  into  the  house  the  possession  was  and  has  been  that  of 
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the  Bespondent  in  his  own  right  and  as  of  his  own  property. 
Several  cases  have  been  referred  to,  and  one  of  them,  strange  to 
say,  is  most  strongly  relied  upon  by  each  of  the  counsel  as  sup- 
porting his  view.  That  is  the  case  of  Gough  v.  Everard  (1).  The 
question  was  between  a  person  who  claimed  as  vendee  of  the  pro- 
perty in  dispute,  under  an  instrument  which,  if  it  could  be  properly 
called  a  bill  of  sale,  at  least  had  not  been  registered  under  the 
statute,  and  a  judgment  creditor  of  the  vendor,  who  had  levied  his 
execution  against  what^  as  alleged,  were  the  goods  of  the  vendor. 
The  point  therefore  was,  and  could  only  be,  assuming  the  instru- 
ment to  be  a  bill  of  sale  and  not  registered,  whether  the  vendee 
bad  such  full  and  perfect  possession  as  to  exclude  the  operation  of 
the  statute,  upon  the  ground  of  some  apparent  possession  remain- 
ing in  the  vendor,  and  so  to  negative  the  fact,  or  the  presumption, 
that  the  possession  of  the  vendee  had  been  formal  only ;  or  whether 
the  chattels  in  question  had  been  so  sold  to  and  possessed  by  the 
vendee  as  to  make  it  immaterial  whether  there  was  a  bill  of  sale 
within  the  meaning  of  the  statute,  whether  registered  or  not  The 
property  was  of  three  kinds :  first,  timber  lying  on  a  wharf  be- 
longing to  another  person,  deposited  there  till  a  purchaser  could 
be  found  for  it,  and  in  the  meantime  unquestionably  the  property 
of  the  vendor  before  it  had  been  assigned  by  him ;  secondly,  timber 
and  other  moveable  chattels,  the  property  of  the  vendor,  lying 
upon  premises  of  which  the  vendor  was  owner  and  occupier ;  and 
thirdly,  the  furniture  and  e£fects  in  a  dwelling-house  and  counting- 
house  which  had  also  belonged  to  the  vendor.  These  three  several 
kinds  of  property  the  vendor  sold  to  the  vendee  for  prices  and  upon 
the  terms  agreed  on  between  them,  and  the  fairness  of  the  trans- 
action appears  to  have  been  open  to  no  suspicion.  It  was  proved 
that,  with  respect  to  the  first,  the  vendee,  after  his  purchase,  had 
taken  persons  to  see  the  timber  with  a  view  to  their  buying  it,  and 
had  in  that  respect  acted  as  the  owner ;  that  as  to  the  second,  he 
had  the  key  of  the  place  in  which  the  chattels  were  delivered  to 
him  ;  that  he  had  sold,  or  offered  to  sell,  some  of  the  articles  to 
purchasers ;  and  as  to  the  third,  that  he  had  used  and  occupied 
the  house  and  counting-house,  and  had  paid,  as  under  the  terms  of 
his  contract  he  had  undertaken  to  pay,  the  wages  of  the  servant 

(1)  32  L.  J.  (Ex.)  210, 
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who  was  in  charge  of  the  premises.  These  facts  being  proTed|  Mr. 
Baron  BramweU^  before  whom  the  case  was  triedy  left  it  to  the  jury 
to  say  whether  tlie  transactions  between  the  vendor  and  vendee 
were  hona  fide.  The  jury  found  a  verdict  in  the  aflSrmative,  and  in 
favour  of  the  vendee,  and  the  case  came  before  the  full  C!ourt  upon 
a  motion  to  enter  the  verdict  for  the  Defendant,  when  the  question 
argued  was,  whether  the  property  was  at  the  time  of  seizure  in  the 
possession,  or  apparent  possession,  of  the  vendor  within  the  meaning 
of  the  BiUs  of  Sale  Ad,  or  whether  it  was  subject  to  the  execution 
of  a  judgment  creditor.  The  Judges  of  the  Court  of  Exchequer 
held  that,  on  the  facts  stated,  there  was  no  possession,  or  ap- 
parent possession,  by  the  vendor  within  the  Bills  of  Sale  Act  or 
otherwise,  so  as  to  render  the  effects  liable  to  seizure  by  an  execu- 
tion creditor  of  the  vendor. 

It  seems  to  me  impossible  to  doubt  the  correctness  of  this  judg- 
ment, even  if  it  were  competent  to  me,  and  I  were  disposed,  as  I 
am  not,  to  dissent  from  it.  The  facts  proved  before  the  jury,  and 
commented  upon  by  the  Judges,  shew  most  conclusively  that  the 
property  which  had  once  been  that  of  the  vendor  had  become  the 
property  of  the  vendee,  and  that  the  vendor  had  no  right  in,  nor 
possession,  apparent  or  otherwise,  and  that  much  more  than  formal 
possession  had  been  given  to  and  taken  by  the  vendee.  ELaving 
given  to  this  case  the  fullest  attention,  I  must  say  I  do  not  per- 
ceive that  it  has  any  direct  bearing  upon  that  which  is  now  before 
the  Court.  The  decision  turned  upon  mere  facts,  and  these  being 
ascertained,  there  was  no  ground  for  saying  that  there  was  any  dis- 
tinction to  be  drawn  between  the  actual  possession  and  the  appa- 
rent possession,  both  of  which  were  united  in  the  same  person. 
Vicarino  v.  HoUinffsworth,  a  case  decided  in  the  Queen's  Bench  (1), 
was  also  relied  upon  by  the  Respondent ;  but  I  think  that  upon 
examination  it  will  be  found  not  to  lay  down  any  rule  which  can 
be  applied  to  the  present  case.  A  bill  of  sale  had  been  executed  by 
a  trader  to  secure  an  advance  of  money.  The  lender,  on  the  day 
of  the  execution  of  the  bill  of  sale,  sent  a  person  who  took  and 
retained  possession  of  the  chattels  assigned ;  and  it  would  appear 
that  they  had  been  actually  removed  and  sold — but  whether  before 
or  soon  after  the  bankruptcy,  which  happened  within  a  week  of  the 

(1)  20  L.  T.  (N.S.)  3G2. 
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execntiou  of  the  bill  of  sale,  does  not  distinctly  appear,  nor  is 
it  material — so  that  no  question  did  or  could  arise  respecting 
its  registration.  The  assignees  in  bankruptcy  bronght  an  action 
against  the  lender,  for  money  had  and  received  to  their  use.  The 
only  ground  upon  which  they  claimed  was,  that  within  the  terms 
of  the  statute  in  bankruptcy  the  goods  were  at  the  time  of  the 
bankruptcy,  by  the  consent  and  permission  of  the  true  owner,  in 
the  possession,  order,  or  disposition  of  the  bankrupt.  This  raised  a 
mere  question  of  fact,  as  "  order  and  disposition  "  is  in  all  cases  only 
a  question  of  fact.  It  being  proved  that  the  agent  who  had  taken 
possession  was  a  young  woman,  who  lived  in  the  house  with  the 
bankrupt  and  his  family,  took  her  meals  with  them,  sat  in  the 
same  rooms,  and  lived  as  one  of  the  family,  it  was  urged  on  the 
part  of  the  Plaintiffs  that  the  possession  by  her  was  not  real  and 
substantial,  but  colourable  only,  and  that  the  goods,  notwithstanding 
her  presence  in  the  house,  remained  in  the  ostensible  possession  of 
the  bankrupt,  and,  with  the  consent  of  the  true  owner,  were  within 
his  order  and  disposition.  The  learned  Judge  who  tried  the  cause 
directed  the  jury,  *'  if  they  came  to  the  conclusion  that  the  young 
woman  was  bond  fide  in  possession  of  the  furniture,  so  that  she 
would  not  have  allowed  the  bankrupt  or  any  one  else  to  deal  with 
it  contrary  to  her  instructions,'*  to  return  a  verdict  for  the  Defen- 
dant— which  they  did.  On  a  motion  for  a  new  trial  on  the  ground 
of  misdirection,  the  Court  was  unanimously  of  opinion  that  there 
had  been  no  misdirection,  that  the  parties  had  intended  an  actual 
possession,  and  that  the  young  woman  had  been  put  into  possession 
for  the  purpose  of  preventing  any  attempt  on  the  part  of  the 
bankrupt  to  dispose  of  the  furniture.  It  was  said  by  the  Lord 
Chief  Justice  on  that  occasion,  that  the  current  of  recent  decisions 
had  been  less  in  favour  of  the  title  of  assignees  than  formerly. 
And  this  may  well  be  in  cases  of  ''  order  and  disposition,"  but 
cannot,  I  think,  in  any  way  influence  the  matter  now  before  the 
Court  The  fact  of  the  possession,  the  nature  of  it,  the  circum- 
stances under  which  it  was  taken,  the  consent  of  the  true  owner, 
are  all  matters  to  be  inquired  into  and  determined  by  a  jury.  The 
question  before  me,  although  depending  greatly  upon  facts,  is 
simply,  whether  the  goods  in  question  were,  or  were  not,  at  the 
time  of  the  bankruptcy  in  the  possession,  or  apparent  possession 
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C.  J.  B.  (not  ownership,  as  is  remarked  by  Mr.  Baron  Bramwell),  of  the 
ib70  bankrupt.  The  scope  and  object  of  the  Bills  of  Sale  Act  are 
mpaHe  obvious.  It  was  passed  to  prevent  the  mischief  arising  from  a 
HooMAK.  practice  too  commonly  resorted  to  by  debtors  of  making  an  assign- 
ViNmo.      ment  of  their  property  to  certain  creditors,  who,  when  the  insol- 

vency  of  the  debtor  becomes  apparent,  enjoy  a  preference  over 

other  creditors.  Tlie  mode  of  preventing  this  injustice  and  injury 
to  credit  which  the  statute  has  established  is,  first,  to  require  a 
public  registration,  in  the  manner  and  form  prescribed,  accessible 
to  all  whom  it  may  concern,  of  transactions  by  which  a  debtor  or  a 
person  about  to  contract  debts  deprives  himself  of  portions  of  his 
property.  If  this  regulation  is  complied  with,  the  persons  who 
trust  the  debtor  cannot  be  heard  to  say  that  they  had  not  the 
means  of  satisfying  themselves,  as  far  as  the  visible  possession  of 
property  is  concerned,  whether  or  not  he  was  to  be  trusted.  If  it 
be  not  complied  with,  as,  for  the  reasons  I  have  mentioned,  I  am 
of  opinion  that  in  this  case  it  has  not,  it  is  declared  to  be  null  and 
void  in  certain  cases  as  against,  among  other  persons,  assignees  in 
bankruptcy.  Then  arises  the  question  whether  the  goods  in  ques- 
tion were  or  were  not  in  the  apparent  possession  of  the  debtor.  Of 
course  if  (as  in  the  case  of  Gough  v.  Everard  (I),)  the  actual  pos- 
session was  in  the  owner  of  tlio  bill  of  sale,  and  there  was  not 
and  could  not  be  any  apparent  or  other  possession,  it  would  be 
indifferent  whether  the  bill  of  sale  were  registered  or  not.  A 
bargain  and  sale,  or  even  a  mortgage  or  pledge,  completed  by 
delivery  made  and  possession  taken,  would,  unless  a  fraudulent 
preference,  preclude  any  claim  by  assignees  or  any  other  person. 
The  goods  were  at  the  time  the  sole  property  of  the  bankrupt ; 
they  were,  and  have  remained,  and  still  are,  in  the  house  he  dwelt 
in.  Agents  have  been  put  in  possession  of  them  for  the  purpose  of 
protecting  the  title  of  the  Bespondent  under  the  bill  of  sale ;  but 
nothing  has  been  done  to  change,  in  the  view  of  the  outer  world, 
that  appearance  of  ownership  which  the  bankrupt  was  and,  for 
anything  that  appears,  is  still  invested  with.  He  says  in  his 
affidavit  that  notwithstanding  the  entry  by  the  agents  of  the  Be- 
spondent he  has  had  and  still  has  the  use  of  the  goods.  Now,  having 
to  discharge  to  some  extent  the  function  of  a  jury,  I  cannot  hesitate 

(1)  32  L.  J.  (Ex.)  210. 
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a  moment  in  saying,  upon  the  facts  in  eyidence,  that,  in  the  words 
of  the  interpretation'clanse  of  the  statute,  these  goods,  being  in  the 
bankrupt's  house,  used  and  possessed  by  him,  are,  and  were  at  the 
time  of  the  bankruptcy,  in  his  apparent  ownership  as  defined  by 
the  statute.  But  then  it  is  urged  in  argument  that  the  words  at 
the  end  of  the  interpretation  clause,  "  notwithstanding  that  formal 
possession  only  have  been  given  or  taken,"  have  the  effect  of 
qualifying  the  generality  of  the  preceding  enactment,  and  that 
where  any  other  than  a  merely  formal  possession  has  been  taken, 
as  is  said  to  be  the  case  here  (although  I  am  by  no  means  con- 
vinced of  that  as  a  fact),  the  preceding  definition  of  apparent 
ownership  becomes  of  no  effect.  And  in  support  of  this,  reference 
has  been  made  to  an  expression  in  Mr.  Baron  BrarMoelTB  judgment, 
in  which  he  says,  '*  the  interpretation  clause  applies  to  cases  where 
formal  possession  has  alone  been  given "  (1).  I  do  not,  however, 
think  the  context  of  the  learned  Baron's  judgment  bears  the  con- 
struction which  it  has  been  attempted  to  put  upon  these  words,  nor 
can  I  read  the  statute  in  the  manner  which  has  been  suggested  by 
the  Respondents  The  plain  enactment  is,  in  substatice,  that  if  the 
owner  of  the  bill  of  sale  does  not  comply  with  the  provisions  of 
the  statute,  his  security  shall  be  void  against  assignees  in  bank- 
ruptcy with  respect  to  chattels  left  in  the  apparent  ownership  of 
one  who  becomes  bankrupt.  He  (the  creditor)  is  at  liberty  under 
his  bill  of  sale,  whether  registered  or  not,  to  take  possession  of  that 
which  has  been  assigned  to  him,  and  to  remove  or  deal  with  it  as 
the  owner.  If,  instead  of  exercising  this  right,  he  thinks  fit  to 
leave  the  goods  which  have  been  assigned  to  him,  and  which  have 
thereby  become  his,  in  the  house  of  his  debtor,  the  bill  of  sale  not 
having  been  duly  registered,  he  leaves  them  in  that  debtor's  appa- 
rent ownership,  and  he  cannot  be  relieved  from  the  consequences 
by  proving  only  that  it  was  not  a  merely  formal  possession  which 
was  taken  by  him.  To  decide  otherwise  would,  in  my  opinion,  be 
not  only  to  impair  the  usefulness  of  the  BiUs  of  Sale  Act  in  a  very 
mischievous  degree,  but  it  would  be  to  misconstrue  its  plainly- 
expressed  enactments. 

The  order,  therefore,   will  be  to  declare  that  the  assignee  is 
entitled  to  the  chattels  comprised  in  the  bill  of  sale  as  part  of  the 

(1)  32  L.  J.  (Ex.)  214. 
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0.  J.  B.     bankrupt's  estate  to  be  administered  in  the  bankruptcy ;  and  having 
1870       regard  to  the  manner  in  which  the  question  has  been  submitted  to 
Ex  parte     this  Court  for  its  decision,  I  make  no  order  as  to  costs,  except  that 
the  assignee  is  to  have  his  costs  out  of  the  estate. 


IIOOMAN. 

In  re 

VlSIKO. 


Solicitors  for  the  Petitioner :  Messrs.  Routh  &  Stacey. 
Solicitors  for  the  Respondent :  Messrs.  Walker  dt  Martineau. 
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Company —  Variation  hetween  Proipeetus  and  Memorandum  —  Recovery    of        ^^v^ 

Deporii   and   CaXU— Liability  <^  Directors—Fraud—MiarepreBentation^  Jlfaf«*14,21 
Scienter — Juriadidion,  ~ 

A  person  who  has  had  his  name  removed  from  the  register  of  shareholders 
of  a  company  for  variance  between  the  memorandum  and  prospectus  is  not 
entitled  to  file  a  bill  for  the  purpose  of  compelling  the  directors  personally  to 
refund  the  deposit  and  calls  he  has  paid  in  respect  of  the  shares,  unless  they 
have  been  guilty  of  fraud ;  and,  §emhle,  his  relief  against  the  company  is 
at  law. 

A  prospectus  issued  early  in  May  stated  that  more  than  half  the  capital 
had  been  subscribed  for.  On  the  28th  of  May  the  Plaintiff  applied  for 
shares,  which  were  allotted  to  him  on  the  Ist  of  June.  At  the  time  when 
the  prospectus  was  issued  half  the  shares  had  not  been  applied  for ;  but 
before  the  28th  of  May  applications  for  more  than  half  the  capital  had  been 
received,  and  before  the  1st  of  June  for  more  than  the  whole : — 

EMf  that  there^was  no  misrepresentation  for  which  the  Plaintiff  was 
entitled  to  relief. 

Stewart  v.  Austin  (1)  and  Henderson  v.  Lacon  (2)  discussed. 

In  the  early  part  of  May,  1864,  a  prospectus  was  issued  of  a  joint- 
stock  company,  proposed  to  be  incorporated  under  the  Companie$ 
Ad,  1862y  and  to  be  named  the  Scottish  and  Universal  Finance 
Bank.    This  prospectus  was  in  part  as  follows : — 

"  Capital  One  Million. 

"  With  power  to  increase  to  Five  Millions. 

"  20,000  shares  of  £50  each.    First  issue,  10,000  shares. 

'*£1  on  application,  £4  on  allotment,  and  £5  in  three  months. 

"  It  is  not  intended  to  call  up  more  than  £25  per  share.    In  the 

event  of  no  allotment  of  shares  being  made,  the  deposit-money 

^ill  be  returned  in  full. 

"  If  more  shares  are  applied  for  than  are  allotted,  the  surplus 
of  the  deposit-money  will  be  applied  to  the  payment  due  on 
allotment.  .... 

"More  than  half  of  the  capital  being  already  subscribed  for, 

the  list  will  remain  open  only  a  few  days ;  and  by  a  resolution  of 

the  board  the  whole  of  the  remaining  shares  will  be  allotted  in 

strict  order  of  application  pro  rata.  ....'* 

The  following  persons  were  named  as  the  directors :  William 

(1)  Law  Bep.  3  Eq.  299.  (2)  Law  Rep.  5  Eq.  249. 
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M.  B.  CrossJciH,  Henry  Frederieh  Downes,  Qregor  Qrant,  Cyrus  Legg^ 
r  1870  Chalmers  Izett  Paton,  A.  BosseUi,  Angelo  Usiglio,  and  Charles  Weils; 
Ship  &nd  the  names  of  the  bankers,  brokers,  solicitors,  and  auditors 
were  also  given.  The  temporary  offices  of  the  company  were 
stated  to  be  at  61,  CornhiU.  The  objects  of  the  company  were  set 
out  at  considerable  length  (1),  and  included  the  carrying-on  of  an 
ordinary  banking  business,  and  also  the  importation  and  exporta- 
tion of  bullion,  and  other  things  not  usually  included  in  such  a 
business. 

Applications  for  shares  were  to  be  made  to  the  secretary,  at  the 
temporary  offices  of  the  company,  or  to  the  brokers,  according  to 
a  form  of  application  which  was  annexed  to  the  prospectus,  and 
was  in  the  following  terms : — 

'^  To  the  Directors  of  the  Scottish  and  Universal  Finance  Bank, 

Limited. 

"  Gentlemen, — Having  paid  to  your  bankers,  the  Imperial  Bank, 
Limiledy  the  sum  of  £50,  being  a  deposit  of  £1  per  share  on 
fifty  shares  in  the  above  company,  I  hereby  request  that  you  will 
allot  me  that  number ;  and  I  agree  to  accept  such  shares,  or  any 
less  number  you  may  allot  to  me,  to  pay  the  deposit  on  allotment, 
and  to  sign  the  articles  of  association  of  the  company  when  required ; 
and  I  authorize  you  to  insert  my  name  on  the  register  of  members 
for  the  number  of  shares  allotted  to  me."  .  I 

On  the  28th  of  May,  1864,  the  Plaintiff,  on  the  faith  of  the 

representations  contained  in  the  prospectus,  filled  up  the  above 

form  as  an  application  for  fifty  shares,  and  he  sent  to  the  offices  i 

of  the  company  this  application,  along  with  a  cheque  for  £50,  the 

amount  of  the  deposit-money  payable  in  respect  of  such  shares. 

The  cheque  was  handed  over  to  the  Imperial  Bank,  and  by  them 

presented  to  the  Plaintiffs  bankers  for  payment,  and  was  duly 

paid ;  and  the  following  receipt  for  the  amount  was  sent  to  the 

Plaintiff:— 

"  Eeceipt  for  Deposit. 

"  To  be  retained  by  the  applicant,  after  being  signed  by  the 

bankers. 
''  No.        *  "^ 

^'Beceived  this  26th  day  of  May,  1864,  of  /.  Ship,  the  sum  of 

(1)  This  part  of  the  proepectus  will  be  found  set  out  at  length  in  2  D.  J.  S. 
545,  and  Law  Rep.  3  H.  L.  344. 
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fifty  pounds,  being  a  deposit  of  £1  per  share  on  application  for  31 R. 

fifty  shares  in  the  Scottish  and  Universal  Finance  Banh,  Limited.  1870 

"  For  the  Imperial  Bank.  gnir 
''fSO.  08.  Od.                                           Geo.  Kerhy,  jun,'* 
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On  the  5th  of  May,  1864,  a  company  was  registered  under  the 
name  of  the  Scottish  and  Universal  Finance  BanJc,  Limited.  There 
were  no  articles  of  association,  but  by  the  memorandum  of  associa- 
tion the  company  was  stated  to  be  established  for  general  banking 
purposes,  and  for  the  purchase,  importation,  and  exportation  of 
bullion  and  specie  in  all  forms.  By  the  memorandum,  as  it 
originally  stood,  the  capital  was  stated  to  be  £1,000,000,  divided 
into  20,000  shares  of  £50  each ;  but  the  two  former  figures  were 
afterwards  struck  out,  and  £2000  capital  and  40  shares  substituted. 
This  memorandum  was  subscribed  by  William  OrosskiU  and  six 
other  persons. 

On  the  1st  of  June,  1864,  a  document  signed  by  the  seven 
subscribers  of  the  above-mentioned  memorandum  of  association  was 
registered  in  the  Begistry  of  Joint  Stock  Companies,  and  by  it  the 
subscribers  testified  that  the  company  registered  under  the  name 
of  the  Scottish  and  Universal  Finance  Bank  on  the  5th  of  May  was 
in  course  of  being  dissolved,  and  consented  to  the  registration  of 
another  company  with  the  same  name,  formed  under  a  memoran- 
dum and  articles  of  association  dated  the  1st  of  Juue,  1864,  with 
a  capital  of  £1,000,000,  divided  into  20,000  shares  of  £50  each. 
The  memorandum  and  articles  of  association  of  this  company  were 
registered  the  same  day,  and  were  signed  by  (amongst  others) 
H.  F.  Downes  and  Oregor  Chrant,  but  not  by  CrosskiU.  The 
objects  of  the  company  so  formed  were  much  wider  than  those 
defined  by  the  prospectus  or  the  memorandum  of  the  5th  of 
May  (1). 

On  the  same  1st  of  June,  1864,  fifty  shares  in  the  company 
registered  on  that  day  were  allotted  to  Ship^  and  his  name  was 
entered  on  the  register  of  members  in  respect  thereof. 

On  the  14th  of  June  Ship,  in  compliance  with  the  terms  of  a 
letter  of  allotment  sent  to  him  by  the  secretary  of  the  company, 
paid  to  the  Imperial  Bank  the  sum  of  £200,  being  the  allotment 

(1)  See  them  set  out  at  length,  2  D.  J.  &  S.  548 ;  Law  Sep.  3  H.  L.  345. 
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M.  B.       money  payable  on  these  fifty  shares^  and  he  receiyed  an  acknow- 
1870        ledgment  in  the  following  terms : — 

Ship  «  Beceived  on  account  of  the  directors  of  the  Scottish  and  Uni- 

CBOflffluLL.  verscU  Finance  Bank,  Limited,  from  James  Ship,  the  sum  of  £200,. 
being  the  balance  of  the  first  payment  of  £5  per  share  on  fifty 
shares  allotted  in  this  company." 

In  December,  1864,  the  company  was  ordered  to  be  wound  up. 

In  February,  1865,  an  order  was  made  by  Vice-Chancellor  Wood, 
directing  Ship's  name  to  be  removed  from  the  register  of  mem- 
bei*s,  on  the  ground  that  the  company  registered  on  the  1st  of 
June,  1864,  was  not  that  in  which  Ship  intended  to  take  shares ; 
and  this  order  was  afterwards  affirmed  by  the  Lords  Justices  (1) 
and  by  the  House  of  Lords  (2). 

In  June,  1865,  the  bill  in  this  suit  was  filed  against  the  seven 
persons  named  in  the  prospectus  as  directors,  and  the  Scottish  and 
Universal  Finance  Bank  and  its  liquidator.  It  contained  state- 
ments to  the  efiect  hereinbefore  stated,  and  further  alleged  that 
the  statements  in  the  prospectus,  to  the  effect  that  more  than  half 
the  capital  had  been  subscribed  for,  were  untrue ;  and  that  the 
company  proposed  by  the  prospectus  to  be  incorporated  had  never 
been  incorporated,  and  that  it  had  now  become  impracticable  to 
form  such  a  company;  and  it  also  alleged  that  the  Defendant 
company  had  received  the  sums  of  £50  and  £200,  paid  by  the 
Plaintiff  as  aforesaid,  with  full  knowledge  and  notice  of  the  means 
by  which  the  same  had  been  obtained  from  the  Plaintiff.  It 
prayed  for  a  declaration  that  the  Defendants  (other  than  the  liqui- 
dator) had  constituted  themselves  trustees  for  the  Plaintiff  of  the 
sums  of  £50  and  £200  paid  by  him,  and  that  they  were  jointly 
and  severally  liable  to  make  good  to  the  Plaintiff  these  sums,  with 
interest  at  5  percent. ;  and  for  relief  consequential  on  such  declara- 
tion. 

The  cause  now  came  on  to  be  heard. 

It  appeared  that  the  company  in  question  was  projected  by  a 
person  of  the  name  of  Quwn,  who  caused  the  prospectus  on  the 
faith  of  which  the  Plaintiff  took  his  shares  to  be  printed  and 
issued,  and  who  appointed  one  Baynsford  to  act  as  secretary  for 

(1)  2  D.  J.  &  S,  544.  (2)  Law  Rep.  3  H.  L.  $43. 
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the  projected  company.    Baynsfard  received  and  answered  all       M.IL 
letters  containing  applications  for  shares  and  otherwise  relating  to        1870 
the  business  of  the  company,  down  to  the  1st  of  June^  1864 ;  and        ship 
by  the  articles  of  association  registered  on  that  day  he  was  named    crowol. 
secretary  of  the  company,  and  he  afterwards  acted  as  such.    It  was       — 
admitted  that  when  the  prospectus  was  issued  very  few  applications 
jbr  shares  had  actually  been  received  at  the  o£Sces  of  the  com- 
pany, but  numerous  applications  were  made  during  the  month  of 
May ;  and  on  the  28th  of  that  month,  when  the  Plaintiff  sent  in 
his  application,  much  more  than  half  of  the  first  issue  of  10,000 
shares  had  been  applied  for.     One  half  of  the  whole  capital  of 
£1,000,000  was  not  subscribed  for  either  at  that  time  or  afterwards. 

On  the  1st  of  June,  1864,  a  meeting  of  the  subscribers  of  the 
memorandum  of  association  registered  on  that  day  was  held,  at 
which  shares  in  the  company  were  allotted  to  various  persons 
{including  the  Plaintiff),  and  the  first  directors  of  the  company  (of 
whom  the  Defendants  CrosskUl,  Wdk,  and  Dowries  were  three) 
were  elected.  Subsequently,  on  the  saihe  day,  a  meeting  of  the 
directors  so  elected  took  place,  and  was  attended  by  OroBskiU, 
Welb,  and  Dowries.  The  £50  paid  by  the  Plaintiff  was  credited 
by  the  Imperial  Bank  to  the  company  on  the  1st  of  June,  1864,  in 
an  account  the  first  entry  in  which  bore  date  the  5th  of  May,  1864. 

The  Defendant  Crosskill,  by  his  answer,  stated  that  in  May,  1864, 
he  consented  to  become  a  director  of  the  company,  which  was 
afterwards  registered  on  the  1st  of  June,  and  that  he  signed  the 
memorandum  of  association  registered  on  the  5th  of  May  with  the 
view  of  securing  to  that  company  the  name  under  which  it  was 
registered ;  that,  with  this  exception,  he  took  no  part  in  the  affairs 
of  the  company  until  he  attended  the  meeting  of  directors  on  the 
1st  of  June,  after  the  Plaintiff's  shares  had  been  allotted  to  him ; 
that  he  never  in  any  way  authorized  or  sanctioned  the  issuing  of 
the  prospectus,  and  did  not,  in  fact,  know  the  terms  of  it  until 
after  the  institution  of  this  suit ;  that'  he  attended  the  meeting  of 
directors  on  the  1st  of  June,  1864,  but  was  told  that  he  was  not 
qualified  to  act  as  a  director,  and,  in  consequence,  he  took  no  part 
in  the  proceedings ;  that  he  continued  a  director  until  November, 
1864,  when  he  resigned,  but,  inasmuch  as  he  resided  at  Hidl,  was 
seldom  in  attendance^  at  board-meetings. 
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M.  B.  The  Defendant  Legg  never  consented  to  become  a  director  of 

1870        the  company,  and  never  [acted  ^  as  such.    Upon  becoming  aware 
"J^^       that  his  name  had  been  published  as  that  of  a  director,  he  wrote 
-^^?v^    to  Chinn  requiring  him  to  abstain  from  so  doing,  but  he  took  no 
—        steps,  by  advertisement  or  otherwise,  for  the  purpose  of  publicly 
disclaiming  the  office. 

Dotvnes  denied  having  sanctioned  the  publication  of  the  pro- 
spectus, but  admitted  that  he  had  received  a  copy  thereof  in 
May,  1864,  soon  after  it  was  issued  He  attended  the  meetings  of 
the  subscribers  to  the  memorandum  and  the  directors  on  the  1st 
of  June,  1864,  and  also  attended  subsequent  meetings  of  the 
directors  down  to  the  17th  of  August,  1864.  On  the  23rd  of  that 
month  he  resigned  his  office  as  director. 

Wdb  stated  that  he  was  applied  to  by  Gunn  to  become  a 
director  of  the  company,  and  took  time  to  consider  the  application. 
On  the  6th  of  May,  1864,  before  he  had  given  his  consent  to  act 
as  director,  he  received  some  copies  of  the  prospectus,  and  there* 
upon  wrote  to  Chinn,  complaining  that  his  name  had  been  inserted 
therein  without  his  authority.  He  denied  that  he  was  in  any 
manner  concerned  in  the  publication  of  the  prospectus,  or  that  he 
sanctioned  the  same.  He  became  a  director,  but  previously  to 
the  month  of  October,  1864,  attended  only  two  meetings  of 
directors  besides  that  of  the  Ist  of  June,  both  of  which  took  place 
shortly  after  the  last-mentioned  meeting.  In  October,  1864,  he 
became  dissatisfied  with  the  company,  and  after  making  some 
efforts  to  have  its  affairs  examined  and  reported  on  by  a  pro- 
fessional accountant,  he  resigned  his  office  in  November,  1864. 
On  the  11th  of  that  month  he  executed  an  inspectorship  deed,  in 
accordance  with  the  provisions  of  the  BanhTU]^cy  Act,  1861. 

The  bill  was  dismissed  against  the  Defendants  Chrant,  Paion, 
and  BomUi  previously  to  the  hearing ;  and  an  arrangement  had 
been  made  for  dismissing  the  bill  at  the  hearing  as  against  Usiglio 
without  costs. 

Mr.  Jtssd,  Q.C.  (Mr.  Xococi  WM  with  him),  for  the  Plaintiff: — 

In  the  first  place,  the  Defendants  named  as  directors  in  the  pro* 
speotus  have  taken  the  money  of  the  Plantiff  and  given  a  receipt 
for  it,  undertaking  to  apply  it  to  a  particular  purpose ;  they  have- 
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not  applied  it  to  that  purpose,  bat  have  handed  it  over  to,  or  at  all       M.  B. 
eyents  permitted  it  to  be  received  by,  the  Defendant  company,        1870 
i^hich  under  the  circninstances  must  be  taken  to  have  had  full        g^ip 
notice  of  the  manner  in  which  it  was  obtained  from  the  Plaintiff.    ^^^ 
That  is  enough  to  justify  the  Plaintiff's  title  to  a  decree. 

Sat  the  matter  does  not  rest  there.  A  company  was  registered 
in  May,  1864,  haying  objects  identical  with  those  for  which  the 
Plaintiff  paid  his  money.  It  is  plain  that  this  registration  was  a 
mere  blind,  and  that  the  company  so  registered  was  never  intended 
to  be  actually  formed.  The  case,  therefore,  falls  within  the  deci* 
sions  in  CoU  y.  WooHastan  (1),  Crreen  y.  Barrett  (2),  and  Eenderson  y. 
Jjaeon{2). 

Again,  the  prospectus  contains  a  false  statement  as  to  the 
number  of  shares  which  had  been  subscribed  for;  and  on  that 
ground  also  the  persons  named  therein  as  directors  are  personally 
liable  to  repay  the  money  obtained  from  the  Plaintiff:  Kent  v.  Free- 
hold Land  and  BricTcmaTcing  Company  (4). 

The  Lord  Advocate  for  Scotland  (Mr.  O.  Young,  Q.C.)  and  Mr. 
FerrerSy  for  CrosshUl: — 

We  admit  that  there  was  a  variance  between  the  prospectus  and 
the  memorandum  of  association  registered  on  the  1st  of  June, 
1864,  and  that  the  Plaintiff's  name  has  properly  been  removed 
from  the  register  of  shareholders.  But  why  is  CrossJciU  to  be  held 
liable  to  repay  the  sums  of  money  the  Plaintiff  has  paid  in  respect 
of  the  shares  allotted  to  him  ? 

It  is  said  that  the  prospectus  contains  a  material  representation, 
false  within  the  knowledge  of  the  persons  who  issued  it,  and  by 
which  the  Plaintiff  was  misled.  If  that  be  so,  there  may  be  some 
remedy  against  some  one ;  but  in  order  to  make  CrosskiU  liable,  it 
must  be  shewn  that  he  is  so  connected  with  the  prospectus  that 
the  statements  therein  contained  must  be  taken  to  be  his.  But 
by  his  answer  he  expressly  denies  this,  and  says  that  he  knew 
nothing  of  the  prospectus  until  after  the  institution  of  the  suit ; 
and  there  is  no  evidence  in  contradiction  of  this. 

(1)  2  P.  Wms.  154.  (3)  Law  Rep.  5  Eq.  249. 

(2)  1  Sim.  45.  (4)  Ibid.  4  Eq.  588  ;  Ibid.  3  Ch.  493. 
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M.  B.  Then  it  is  said  that  he  consented  to  become^  and  did  become,  a 

1S70       director ;  that  he  must  be  taken  to  have  known  that  a  prospectus 

Ship       ^^  issued,  and  that  shares  were  allotted  on  the  faith  of  it;  and  it 

Q^yo^^jj,     the  statements  in  it  were  false  he  is  nevertheless  bound.     We 

admit  that  he  became  a  director  on  the  1st  of  June,  1864,  and  that 

he  is  liable  to  all  the  consequences  which  may  attach  to  his  having 
become  a  director  and  acted  honestly  as  such ;  but  it  is  an  unheard- 
of  thing  to  say  that  by  simply  becoming  a  director  a  man  is  to  be 
held  personally  liable  for  having  committed  a  fraud. 

Then  it  is  further  said  that  he  has  applied  the  Plaintiff's  money 
to  a  different  purpose  from  that  for  which  it  was  iptended ;  and  no 
doubt  the  person  who  got  the  Plaintiff's  money  is  liable.  But 
OrosshUl  did  not  receive  the  money.  All  that  is  shewn  is  that  the 
money  was  paid  into  the  Imperial  Bank,  and  then,  without  any 
intervention  of  Crosskill,  got  into  the  coffers  of  the  company. 
Neither  is  GrosskUl  shewn  to  have  done  or  permitted  to  be  done 
anything  which  could  make  him  liable. 

But  even  if  he  had  received  the  money,  it  is  quite  clear  that 
the  Plaintiff's  remedy  is  at  law,  and  not  in  equity :  Stewart  v. 
Austin  (1).  The  case  of  JBenderson  v.  Lacon  (2)  is  very  distin- 
guishable, and  was  decided  on  the  ground  that  the  persons  who 
issued  the  prospectus  made  statements  respecting  their  own  acts 
which  turned  out  to  be  untrue,  and  were  held  to  have  been  intended 
to  deceive. 

Sir  B.  BaggaHayy  Q.C.,  and  Mr.  C  T.  Simpson,  for  Leffff,  were 
not  called  upon. 

Mr.  Mackeson,  Q.C.,  for  Downes : — 

It  was  no  fraud,  such  as  is  cognisable  in  this  'Court,  to  apply  the 
Plaintiff's  money  to  the  second  company.  That  is  decided  by 
Stewart  v.  Austin  ;  and  there  are  dicta  to  the  same  effect  in 
Kent  V.  Freehold  Land  and  Brickniakinff  Company  (3). 

Then  as  to  the  alleged  misrepresentation  in  the  prospectus, 
Bownes  is  in  no  way  answerable  for  them ;  he  did  not  issue,  or 
sanction  the  issue,  of  the  prospectus.    But  in  fact  there  is  no  mis- 

(1)  Law  Rep.  3  Eq.  299.  (2)  Law  Rep.  6  Eq.  249. 

(3)  Law  Rep.  4  Eq.  588 ;  see  pp.  600,  601. 
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representatioii.    The  statement  that  more  than  half  the  capital  M.  B. 

had  been  subscribed  for  must  be  taken  to  refer  to  the  first  issue ;  1870 

and  if  that  be  the  true  construction  the  statement  is  substantially  ^^ 
correct 


Gbosbkxlu 


Mr.  Naldery  for  Wdh  :— 

To  establish  a  case  of  fraud,  you  must  prove  what  Lord  Cairns 
calls  *'  the  mala  mens  putting  itself  in  motion  and  acting  in  order 
to  take  an  undue  advantage  of  a  person  for  the  purpose  of  actually 
and  knowingly  defrauding  him :"  Patch  v.  Ward  (1).  Nothing  of 
the  kind  is  proved  here. 

Mr.  JFookSy  jun.,  for  the  company  and  the  liquidator,  relied  on 
Stewart  v.  Austin  (2);  and  also  contended  that  the  Plaintiff  might 
have  obtained  such  relief  (if  any)  as  he  was  entitled  to  by  applying 
in  the  i^inding-up,  and  therefore,  even  if  a  decree  were  made  in 
his  favour,  ought  to  have  no  more  costs  than  he  would  have 
obtained  if  he  had  applied  in  the  winding-up. 

Mr.  Jessdy  in  reply,  contended  that  the  statement  in  the  pro- 
spectus as  to  the  amount  of  capital  subscribed  for,  must  be  taken 
to  relate  to  the  whole  capital,  and  not  to  the  first  issue  merely. 

He  distinguished  the  case  of  Stewart  v.  Audin^  on  the  ground 
that  in  that  case  the  directors  took  the  money  innocently  and  mis- 
applied it ;  whereas,  in  the  present,  they  took  it  nominally  for  the 
purpose  of  applying  it  to  tlie  company  registered  on  the  5th  of 
May,  all  the  while  intending  to  abandon  that  company,  and  apply 
the  money  to  the  purposes  of  another  company,  which  intention 
they  afterwards  carried  into  effect. 

[He  referred  to  Stewards  Case  (3).] 


March  21.    Lord  Bomilly,  MR : — 

This  is  a  suit  praying  that,  under  the  circumstances  which  are 
stated  in  the  biU,  it  may  be  declared  that  the  Defendants  have 

(1)  Law  Rep.  3  Ch.  203.  (2)  Law  Rep.  3  Eq.  299. 

(3)  Law  Rep.  1  Ch.  574. 


82  EQUITT  GASES.  [L.  B. 

M.  B.  coBstitnted  themselves  trustees  for  the  Plaintifif  of  two  sums  of  £50 
1870  and  £200  paid  by  him,  and  that  they  are  jointly  and  severally 
^^  liable  to  make  good  to  the  Plaintiff  these  two  sums,  together  with 
*•  interest  at  the  rate  of  £5  per  cent.,  and  that  an  account  may  be 
taken,  and  that  they  may  be  decreed  to  pay  the  amount  within  a 
short  time. 

The  &ct8,  as  far  as  they  are  material  for  the  purpose  of  the  deci- 
sion of  this  case,  are  these : — ^In  May,  1864,  certain  persons  desired 
to  found  a  company  called  the  Scottish  and  Universal  Finance 
Bcmh.    They  issued  a  prospectus  in  that  month,  and  afterwards 
registered  the  company  on  the  1st  of  June.    I  think  it  unneces- 
sary to  refer  to  the  fact  that  there  was  a  company  originally 
registered  on  the  5th  of  May,  with  a  different  memorandum  of 
association,  which  was  afterwards  withdrawn  and  the  other  sub- 
stituted.    The  prospectus  represented  that  the  company  was  going 
to  do  certain  things.    The  memorandum  of  association  extended 
very  much  the  objects  of  the  company,  and  gave  the  company 
power  to  do  things  which  could  not  have  been  anticipated  from 
the  representation  which  was  made  by  the  prospectus.    The  result 
was  that  when  Mr.  Ship  heard  of  tliis  in  the  month  of  December  fol- 
lowing, at  a  time  when  an  order  had  been  made  to  wind  up  the  com- 
pany, he  made  a  motion  under  the  85th  section  of  the  Joint  Stock 
Companies  Act,  1862,  for  the  purpose  of  having  his  name  removed 
from  the  list  of  contributories.     The  present  Lord  Chancellor, 
when  Vice-Chancellor,  made  an  order  for  that  purpose ;  and  his  deci- 
sion was  affirmed  by  the  Lords  Justices  and  in  the  House  of  Lords^ 
and  I  have  carefully  read  and  considered  the  judgments  delivered 
on  those  occasions.     Afterwards,  in  June,  1865,  Mr.  Ship  filed  this 
bill  for  the  purpose  I  have  already  mentioned,  namely,  to  make  all 
the  persons  named  in  the  prospectus  as  directors,  personaUy  and 
individually,  liable  to  pay  him  the  amount  which  he  had  paid  to 
the  compcmy. 

I  expressed  an  opinion  at  the  time  when  this  case  was  argued»- 
and  I  repeat  that  expression  of  my  conviction,  that  for  that 
purpose  it  must  be  established  that  there  was  by  the  prospectus 
a  misrepresentation  made  by  the  persons  sought  to  be  made 
answerable,  knowingly  false,  and  also  that  it  was  made  by  them 
with  a  view  to  deceive,  and  that  it  did  deceive  the  Plaintiff.    Iii 
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my  opinion  that  is  the  circumstance  which  they  have  to  establish.  M.  s. 
Ship' 8  Que  (1),  nnqnestionably^  is  one  o£  the  highest  authority ;  1870 
but  what  was  decided  in  that  case  has,  in  my  opinion^  nothing  at  ^^ 
all  to  do  with  what  has  to  be  decided  in  the  present  case.    All    ^  ^* 

that  that  case  decided  was  this :  that  if  you  issue  a  prospectus        

undertaking  to  form  a  company  to  do  certain  things,  and  by  the 
memorandum  of  association  you  foimd  a  company  doing  things 
much  more  extensive  and  of  much  wider  application,  then  a  person 
who  has  taken  shares  upon  the  faith  of  the  prospectus  caxmot  be 
compelled  to  remain  a  member  of  the  company,  but  may  have  his 
name  taken  off  the  list  of  shareholders,  or,  if  the  company  is 
wound  up,  off  the  list  of  contributories ;  and  though  it  is  not  so 
stated,  I  apprehend  that  it  would  follow  fix)m  this  that  the  person 
who  has  his  name  so  taken  off  would  be  entitled  to  be  repaid  by 
the  company  the  amount  that  he  had  paid  to  the  company  under 
that  misapprehension.  But  in  that  respect  he  would  only  be  a 
creditor  of  the  company,  and  could  only  prove  in  case  the  company 
was  wound  up ;  or  in  case  the  company  was  a  going  concern,  he 
could  bring  an  action  for  the  amount,  and  for  that  purpose  it 
would  not  be  at  all  necessary  to  file  a  bill.  But  all  that  would 
not  affect  in  the  slightest  degree  the  individual  directors  of  the 
company.  To  make  them  personally  liable,  they  must  have  been 
guilty  of  a  distinct  fraud.  I  think  that  is  established  in  all  the 
cases.  I  fully  adopt  the  distinction  expressed  by  Lord  Bedesdale 
in  Havenden  v.  Lord  Annedey  (2),  between  fraud  properly  so  called, 
and  what  is  called  constructive  fraud,  where  persons  have  really 
been  guilty  of  no  moral  fraud,  but  by  a  species  of  construction  of 
equity  they  are  said  to  be  guilty  of  a  fraud ;  in  which  case  Lord 
Bedndale  was  of  opinion  that  the  StattUe  of  Limitations  would 
run,  and  would  bar  the  remedy  against  them.  However,  I  have 
nothing  to  do  with  that  at  present.  All  I  have  to  consider  is, 
whether  that  is  a  distinction  well  founded  in  these  cases.  I  am 
of  opinion  that  it  is  quite  established,  and  I  think  the  two  cases 
that  were  cited  to  me,  one  of  which  was  endeavoured  to  be  ex- 
plained away,  clearly  establish  the  view  of  the  case  that  I  am  now 
taking.    They  are  the  cases  of  Henderson  v.  Lacon  (3),  and  Stewart 

(1)  2  D.  J.  &  S.  545  ;  Law  Rep.  3  H.  L.  343. 
(2)  2  Sch.  &  Lef.  607,  617.  (3)  Law  Rep.  5  Eq.  249. 


Obosskill. 
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M.  B.  V.  Attriin  (1).  In  Henderaon  y.  Lacan  (2)  the  Lord  ChaQcellor  (then 
1870  Vice-Chaneellor  Wood)  lays  down  very  distinctly  that  if  the 
g^  directors  make  a  false  representation,  knowing  it  to  be  false, 
and  if  that  deceives  a  person,  they  are  answerable  for  sach  mis- 
representation, and  that  accordingly  they  mnst  be  made  liable  for 
the  consequences ;  but  it  must  be  a  material  representation.  In 
Henderson  y.  Lacon  the  false  representation  was  this :  they  stated 
in  the  prospectus  that  the  directors  and  their  friends  had  taken  ''a 
large  portion  of  the  shares  ;'*  and  it  appeared  that  so  far  from  a 
large  portion  of  the  capital  being  subscribed  for,  eyen  calling  every 
person  who  had  subscribed  their  friend,  there  were  only  about 
762  shares  taken  out  of  2500,  and  that  only  about  140  shares 
were  subscribed  for  by  persons  proved  to  be  their  friends.  It  was 
absurd  to  say  that  that  was  a  correct  representation.  Then  what 
does  the  Lord  Chancellor  say  with  respect  to  that  ?  In  the 
first  place,  he  connects  all  the  directors  with  the  issuing  of  the 
prospectus.  He  says,  "  Now  as  to  the  issuing  of  the  prospectus, 
I  have  the  admission  of  all  the  directors  that  it  was  issued  by  their 
authority."  Then  the  statement  was  one  respecting  what  they 
themselves  had  done.  Therefore  they  knowingly  made  a  represen- 
tation to  the  public  that  they  themselves  and  their  friends  had  sub- 
scribed a  large  portion  of  the  capital,  knowing  well  that  at  the  time 
when  they  made  that  statement  the  feict  was  not  so,  and  that  they 
had  in  fact  subscribed  nothing  but  what  was  merely  sufficient  to 
enable  them  to  hold  the  office  of  directors ;  and  accordingly.  Lord 
Eatherlej/y  if  I  may  be  allowed  to  say  so,  very  properly  held  that 
they  were  all  guilty  of  a  fraud,  that  they  had  made  a  false  repre- 
sentation which  had  deceived  the  plaintiff,  and  that  they  were  all 
liable.  The  case  of  Stewart  v.  Austin  is  perfectiy  distinct  from  that. 
The  plaintiff  in  that  case  had  been  struck  off  the  register  of  the  com- 
pany by  the  order  of  the  Court,  exactly  on  the  same  ground  that  the 
Plaintiff's  name  has  been  struck  off  here,  namely,  on  the  ground 
of  excess  in  the  objects  of  the  company,  as  shewn  by  the  memoran- 
dum which  was  registered,  over  those  objects  which  were  stated  in 
the  prospectus,  and  on  the  faith  of  which  prospectus  he  took  the 
shares.  Then  he  filed  a  bill  for  the  return  of  his  deposit  against  the 
directors  who  had  issued  the  prospectus  of  the  company.   It  is  true 

(1)  Law  Rep.  3  Eq.  299.  (2)  Law  fiep.  6  Eq.  249. 
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he  did  not  allege  a  fraudulent  intention,  but  if  the  facts  create  a  M.  B« 
fraud,  it  is  perfectly  unnecessary  to  allege  the  fraudulent  intention ;  1870 
nor  will  the  word  "  fraud  "  create  fraud  if  the  facts  themselves  do  shif 
not  establish  it.  Lord  HatherUy  held  in  that  case  that  there  was  Q^xmsoj^ 
no  fraudulent  misrepresentation  on  the  part  of  the  directors  at  all.  — 
They  were  the  agents,  no  doubt,  of  the  Plaintiff,  who  had  given 
them  the  money  for  the  purpose  of  applying  it  in  a  particular 
manner;  and  they  had  applied  it  in  a  different  manner,  that  is  to 
say,  they  had  applied  it  for  a  more  extensive  purpose ;  but  that  did 
not  constitute  a  breach  of  trust  on  their  part  for  which  this  Court 
will  give  relief.  Lord  HcUherley  is  distinct  and  clear  upon  that 
subject^  and  I  am  unable  to  distinguish  that  from  the  present  case. 
Assuming  that  there  is  no  misrepresentation  in  the  prospectus 
(which  I  am  going  to  refer  to  in  a  moment),  the  case  of  Stewart 
T.  Austin  (1)  lays  down  exactly  the  principle  applicable  here, 
namely,  that  making  a  company  extend  to  objects  larger  than  those 
specified  in  the  prospectus  is  a  circumstance  which  entitles  a  share- 
holder to  have  his  name  taken  off  the  list  of  shareholders  or 
contributories,  as  the  case  may  be ;  but,  at  the  same  time,  it  does 
not  entitle  him  to  go  against  the  directors  themselves,  and  say 
that  they  are  trustees  for  him  of  all  the  money  which  the  company 
has  received  from  him.  In  fact,  this  is  quite  a  new  attempt  so  far 
as  this  is  concerned;  and  of  the  numerous  cases  in  which  this 
Court  has  struck  out  of  the  register  of  shareholders  the  name  of 
a  person  who  has  subscribed  for  shares,  on  the  ground  that  the 
objects  of  the  company  extended  beyond  what  were  published  in 
the  prospectus,  I  do  not  know  a  single  case  where  the  directors 
have  been  made  liable  where  there  has  not  been  personal  miscon- 
duct or  fraud  of  the  directors  themselves. 

What  then  is  the  fraud  which  is  here  alleged  against  the 
directors  ? — because  it  comes  to  that  exclusively.  The  fraud  is  this, 
that  in  the  prospectus  they  used  these  words :  *'  More  than  half  of 
the  capital  being  already  subscribed  for,  the  list  will  remain  open 
only  a  few  days,  and  by  a  resolution  of  the  board  the  whole  of  the 
remaining  shares  will  be  allotted  in  strict  order  of  application  pro 
ralaJ'  In  the  first  place,  it  was  attempted  to  be  argued  that  that 
extended  to  the  whole  original  capital,  being  £1,000,000  in  20,000 

(1)  Law  Bep.  3  Eq.  299. 
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M.  R,      shores  of  £50  each,  with  power  to  increase  to  £5,000,000.    Bnt 

1870       the  prospectus  says:  "First  issue  10,000  shares;  £1  on  applica- 

Shif       tion,  £4  on  allotment,  and  £5  in  three  months.    It  is  not  intended 

CaoBBEJLL    *^  ^^  ^P  more  than  £25  per  share."    Then  it  refers  to  one  or  two 

other  things,  and  then  comes  the  passage  which  I  have  already 

read.  I  am  of  opinion  that  this  passage  extends  properly,  and 
according  to  all  grammatical  and  reasonable  construction,  to  the 
first  issue  only,  namely,  the  10,000  shares,  and  that  it  was  not 
intended  to  apply  to  the  20,000  shares,  but  only  to  the  10,000. 
Now  the  prospectus  was  issued  on  or  about  the  3rd  of  May.  At 
that  time  there  were  not  more  than  half  the  shares  subscribed  for ; 
but  on  the  28ih  of  May,  before  this  gentleman  applied  for  the  shares, 
more  than  half  the  shares  were  subscribed  for,  and  not  only  that» 
but  the  whole  of  the  shares  were  subscribed  for  before  the  Ist  of 
June,  and  many  persons  were  refused  shares.  Can  the  Plaintiff  be 
heard  to  say  that  this  statement  misled  him,  or  that  he  was  in  any- 
way whatever  deceived  by  it  ?  Supposing  he  had  gone  to  the 
company's  office,  and  said,  "  Is  it  true  that  more  than  half  the 
shares  have  been  subscribed  for  7*  When  he  went  on  the  28th  of 
May  they  would  have  said,  and  with  perfect  truth,  "  Yes,  more 
than  half  the  shares  have  been  applied  for;"  for  I  think  more  than 
the  whole  number  had  been  applied  for  at  that  time.  It  is  clear 
that  this  company  was  very  much  run  after ;  it  certainly  was  not 
a  bubble  company  at  all.  It  was  a  company  that  tailed  egre- 
giously,  for  I  think  it  was  wound  up  six  months  afterwards,  like 
many  of  these  companies ;  but  there  can  be  no  pretence  for  8ay-> 
ing  that  there  was  anything  like  mala  fides,  or  any  of  that  species 
of  defect  which  Lord  Cairns,  in  the  case  that  was  cited  to  me,  very 
clearly  and  distinctly  laid  down  as  one  of  the  essential  ingredients 
of  fraud. 

That  being  so,  I  am  of  opinion  that  there  is  no  fraudulent 
misrepresentation  here.  It  is  not  a  representation  like  that  in 
Henderson  v.  Laeon  (1),  that  the  directors  have  themselves  done 
something.  Further,  how  are  the  directors  connected  with  the 
prospectus  ?  Mr.  CrossJciU  by  his  answer  says,  "  I  was  in  no  way 
party  or  privy  to  the  preparation,  printing,  or  publication  of  the 
said  prospectus ;  I  never  sanctioned  it,  and  never  saw  it,  and  until 

(1)  Law  Rep.  5  Eq.  249, 
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iifter  the  bill  in  this  cause  was  filed  did  not  know  the  terms  IMLB. 

thereof."    I  am  of  opinion  that  upon  those  words  in  Henderson  v,  1870 

Laean  (1),  upon  which  Lord  Hatherley  rests  his  judgment,  it  is  essen-  g^ 

iJal  to  establish  that  he  had  taken  some  part  in  this,  and  that  he  ^    ^* 

^  [  GB068KILL. 

knew  it.  As  to  Mr.  Leffff,  he  had  positiyely  nothing  whaterer  — 
to  do  with  it^  and  his  name  was  used  without  his  authority.  With 
the  exception  of  Mr.  Doumes,  the  other  persons  concerned  are 
very  poor,  and  the  Plaintiff  has  not  prosecuted  the  suit  against 
them.  With  respect  to  Mr.  Doumes,  I  think  there  is  some  proof 
that  he  knew  of  the  prospectus,  but  I  am  of  opinion  there  is 
nothing  whatever  proved  agamst  him  of  any  fraudulent  repre- 
sentation or  the  like.  This  seems  to  have  been  the  view  taken 
by  the  Lords  Justices  when  Skip^s  Case  came  before  them ;  for 
among  the  papers  which  were  printed  for  the  use  of  the  House 
of  Lords,  which  are  put  in  evidence  in  tiliis  case,  are  the  short- 
hand writers'  notes  of  the  judgment  of  the  Lords  Justices.  At 
the  dose,  after  some  discussion  as  to  the  costs,  one  of  the  counsel 
for  Mr.  Doumes  says,  **  Your  Lordships  have  not  said  anything 
about  the  question  of  fraud."  And  Lord  Justice  Knighi  Bruce 
«ays,  **Not  a  word;"  and  Lord  Justice  Turner  says,  "I  may 
«ay  that  I  do  not  think  there  was  any  fraud  on  the  part  of  your 
^sHents."  The  whole  case  was  before  them  upon  that  appeal ;  and 
Lord  Justice  Turner,  a  judge  who  unquestionably  was  not  in  the 
habit  of  using  expressions  loosely  or  lightly,  says  deliberately,  "  I 
am  of  opinion  there  was  no  fraud."  He  volunteers  that  remark. 
And  yet  this  bill  is  filed  immediately  afterwards,  in  order  to  fix 
these  persons  upon  the  ground  of  fraud,  and  upon  the  ground  of 
-making  them  liable  as  trustees,  which  they  can  only  be  in  case  of 
fraud. 

Without  going  into  the  details  of  the  evidence,  I  am  of  opinion 
that  the  case  fails,  and,  as  the  bill  alleges  fraud,  it  must  be 
dismissed  with  costs. 


Solicitor  for  the  Plaintiff:  Mr.  8.  A.  Rice. 

* 

SolicitoiB  for  the  Defendants :  Messrs.  Majpiard  dk  Co. ;  Messrs. 
Eairrisons ;  Messrs.  Valpy  &  Ledsam ;  Messrs.  Coverdale  dt  Co.; 
Mr.  William  Buck. 

(1)  Law  Hep.  5  Eq.  249» 
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M.  R.  McHENRY  V.  DA  VIES. 

i2I2  Married  Winrnn-^BiU  of  Exehange—LidbilUy  of  Separate  Estate. 

MarekZ; 

4pri226.  A  married  woman  living  abroad,  alone,  under  circumstances  whicli  led  to 

"""^  the  belief  that  she  was  a  feme  sole,  indorsed  a  bill  of  ezchan^e,  and  drew  a 

cheque  on  her  London  bankers  for  the  purpose  of  enabling  T.,  who  acted  as 

her  agent,  to  raise  money.    The  bill  and  cheque  were  cashed  by  ilf .,  a  banker 

at  Paris,  but  were  dishonoured : — 

ffeldf  that  the  separate  estate  of  the  married  woman  was  liable  to  make 

good  the  amount,  irrespective  of  any  equities  between  her  and  7*. 

iHIS  was  a  suit  by  an  English' banker  at  Paris  against  the 
Defendant,  a  married  woman,  to  make  her  separate  estate  liable 
for  two  sums  of  £146  and  £80,  being  the  amount  of  a  bill  of 
exchange  and  of  a  cheque  which  he  had  cashed  for  her  or  her  agent. 

The  Defendant  was  entitled  to  considerable  property  settled  to 
her  separate  use.  She  was  staying  alone  at  Paris,  in  the  year 
1867,  for  some  time,  for  the  purpose  of  medical  adyice.  She  was 
not  separated  from  her  husband,  but  he  did  not  accompany  her  to 
Paris.  The  Plaintiff  stated  that  he  believed  her  to  be  unmarried, 
as  she  was  to  all  appearance  a.fenie  sole.  She  drew  cheques  in  her 
own  name  on  her  London  bankers,  Messrs.  Bobarts,  Lubloch,  dk  Co.^ 
and  when  they  were  presented  to  the  Plaintiff  for  payment  he  wrote 
to  them  to  inquire  whether  she  was  a  responsible  person,  and  they 
replied  that  she  was  a  person  of  the  highest  standing  and  respecta- 
bility, and  responsible  for  a  larger  amount  than  that  specified. 

The  Defendant  employed  a  man  of  the  name  of  Tyrwhitt  as  her 
agent  and  amanuensis,  who,  in  February,  1867,  presented  to  the 
Plaintiff  a  bill  of  exchange  for  £146,  drawn  by  him  upon  Messrs. 
Foster  dt  Payne  of  London,  payable  three  months  after  date,  and 
indorsed  by  the  Defendant.  The  Plaintiff,  relying  on  the  De- 
fendant's solvency,  discounted  the  bill,  and  gave  the  proceeds  to 
TyrwhiU. 

During  the  currency  of  the  bill,  Tyrwhitt  presented  to  the  Defen* 
dant  a  cheque  for  £80,  drawn  by  the  Plaintiff,  on  the  27th  of 
March,  1867,  on  her  London  bankers,  payable  to  Tyrwhitt  or 
bearer,  which  the  Plaintiff  also  cashed. 
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TyrwhiU  was  insolvent.    The  bill  was  dishonoured  at  maturity,       M.  B. 
and  the  cheque  was  refused  payment  by  the  London  bankers,  who       1870 
had  received  orders  from  the  Defendant  in  the  meantime  not  to    MoHniBy 
pay  the  sums  in  question.  Dato. 

The  Plaintiff  took  proceedings  in  the  French  Court  to  recover       

the  amount  against  the  Defendant,  but  she  pleaded  coverture,  and 
he  was  unsuccessful  His  present  bill,  which  was  originally  filed 
in  the  Mayor's  Court,  prayed  that  the  Defendant  might  be  declared 
to  be  indebted  to  the  Plaintiff  in  respect  of  the  two  sums,  and  liable 
to  make  good  the  amount  out  of  her  separate  estate. 

The  principal  defence  to  the  suit  was  that  the  Defendant  indorsed 
the  bill  and  signed  the  cheque  to  enable  TyrwhiU  to  raise  money 
upon  them  ;  that  TyrwhUt  was  indebted  to  her ;  that  the  charge 
(if  any)  against  her  separate  estate  was  in  equity,  and  was  therefore 
subject  to  equities,  and  to  making  good  what  TyrwhiU  owed  her ; 
and  that  an  account  must,  therefore,  be  taken  between  TyrwhiU 
and  herself.  There  were  also  various  technical  grounds  of  defence ; 
one  of  which  was,  that  the  bill  of  exchange  was  a  foreign  bill,  and 
was  subject  to  a  foreign  law,  the  requisites  of  which  had  not  been 
complied  with. 

The  suit  was  removed  by  certiorari  from  the  Mayor's  Court. 

Mr.  Sioanston,  Q.G.,  and  Mr.  Jackson,  for  the  Plaintiff,  contended 
that  as  the  Defendant,  when  she  indorsed  the  bill  of  exchange  and 
signed  the  cheque,  was  living  apart  from  her  husband,  and,  to  all 
appearance,  a  feme  aoley  and  the  Plaintiff  had  advanced  the  money 
on  that  supposition,  and  without  being  aware  that  she  was  married, 
her  separate  estate  was  liable  to  make  good  the  amount  They 
referred  to  Johnson  v.  QaUagher  (1),  Maiiheuman's  Case  (2),  and 
Pieard  v.  Sine  (3). 

Mr.  Jessel,  Q.C.,  and  Mr.  Freding,  for  the  Defendant,  contended 
that  these  sums  were  not  a  charge  upon  her  separate  estate  at  all, 
and,  if  they  were,  they  were  subject  to  the  equities  between  her 
«nd  Tyrwhitty  as  the  Defendant  put  her  name  to  the  documents 
merely  for  the  purpose  of  enabling  TyrtphiU  to  raise  money. 

(1)  3  D.  F.  &  J.  494.  (2)  Law  Rep.  3  Eq.  781. 

(3)  Law  Kep.  5  Ch.  274 
Vol.  X.  7/  "i 
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M.  R.       They  referred  to  Shattoeik  y.  Shattoek  (1),  and   Vaughan  v.  Van- 
1870       dentegen  (2). 

MoHkmbt 

«^.  Mr.  Stvanslon,  in  reply. 

Daties. 


AprU  26.  LoBD  Eomillt,  M.R. : — 

This  suit  is  instituted  by  an  English  banker  at  Paris  to  compel 
the  Defendant,  out  of  her  separate  estate,  to  make  good  two  sunos 
of  money,  one  of  £146  and  the  other  of  £80,  which,  as  the  Plaintiff' 
alleges,  were  cashed  by  him  for  her  or  her  agent. 

The  law  is  quite  settled  to  this  extent,  that  though  a  married 
woman  cannot  enter  into  a  contract,  she  can  charge  her  separate 
estate ;  but  as  this  separate  estate  and  the  charges  on  it  are  the 
creatures  of  equity,  the  charges  must  be  subject  to  the  equities,  if 
any ;  but  this  does  not  mean  indiscriminate  equity,  which  would 
enable  a  person  who  owed  money  to  a  married  woman  to  obtain 
money  from  others  under  the  erroneous  belief  that  they  would* 
have  the  security  of  her  separate  estate.  It  is  always  a  questioit. 
of  fact,  and  the  circumstances  must  first  be  considered  in  order  to- 
determine  what  legitimate  inferences  may  be  drawn  from  them. 
[His  Lordship  then  stated  the  facts  as  to  the  bill  of  exchange, 
and  continued  : — ] 

I  am  of  opinion  that,  as  between  a  single  woman  and  the  Plain- 
tiff, she  would  be  liable  to  make  good  to  the  Plaintiff  the  money  he 
adyanced  on  the  taith  of  her  signature,  and  this  quite  independently 
of  any  technicality  as  to  the  &ct  whether  the  bill  were  an  English 
or  a  foreign  bill.  But  upon  the  simple  facts  that  an  English  lady, 
possessed  of  separate  property,  in  order  to  enable  her  agent  to- 
raise  money,  signs  her  name  on  a  piece  of  paper,  intimating  that 
she  will  be  b'able  to  pay  the  amount,  I  am  of  opinion  that  when< 
he  has  so  raised  the  money,  on  the  fisdth  of  the  credit  given  by  the* 
signature  of  her  name,  she  cannot  afterwards  dispute  her  liability, 
and  say  that  she  is  not  liable  to  make  good  the  amount  out  of  the 
property  at  her  disposal. 

[His  Lordship  then  stated  the  facts  as  to  the  cheque  for  £80,  and 

(1)  Law  Rep.  2  Bq.  182.  (2)  2  Drew.  165. 
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expressed  his  opinion  that,  as  to  that>  she  could  not  now  dispute       M.  B. 
her  liability.]  1870 

I  am  of  opinion  that  all  the  technical  defences  have  nothing  to  MoHenbt 
do  with  the  case,  which  rests  entirely  on  equitable  principles.  It  p^^^ 
is  a  fundamental  principle  of  equity,  that  if  9k  feme  ecverl  employs  a  *~-" 
person  in  the  situation  of  Tyrwhitt  to  act  as  her  agent  and  amanu- 
ensis, and  afterwards  gives  documents  to  the  same  person,  with  her 
name  on  them,  for  the  express  purpose  of  enabling  him  to  raise 
money  on  the  credit  of  her  name,  she  is  liable  to  make  good  out 
of  her  separate  estate,  to  the  person  advancing  money  on  the 
iaith  of  her  name,  the  amount  which  he  has  so  advanced.  Were 
it  otherwise,  it  would  be  merely  making  this  Court  a  party  to 
defrauding  an  innocent  man  out  of  money  which  he  could  have 
no  notice  or  suspicion  would  not  be  repaid.  How  is  he,  in  the 
absence  of  express  information,  to  know  for  whom  the  money  i» 
required,  or  subject  to  what  conditions,  as  between  herself  and  her 
servant,  the  documents  are  intrusted  to  him  ?  In  my  opinion  there 
are  only  two  things  which  are  necessary  to  be  proved  in  this  case : 
the  first  is,  that  the  money  was  given  on  the  credit  of  the  Defen- 
dant's name,  with  her  knowledge  and  sanction ;  and  the  second  is, 
that  by  her  actions  she  held  herseK  out  as  a  feme  sole,  or,  at  least, 
as  a  woman  whose  separate  property  would  repay  advances  made 
to  her. 

The  first  proposition  is,  in  my  opinion,  abundantly  proved  by  the 
evidence  in  the  cause ;  the  second  proposition  is  also,  in  my  opinion, 
established. 

Here  is  a  lady,  not  indeed  legally  separated  from  her  husband, 
but  riding  alone  in  Paris  for  above  three  months  for  the  benefit 
of  medical  advice,  having  a  separate  account  at  her  bankers,  pay- 
ing her  bills  and  accounts,  and  the  like,  with  her  own  money,  and 
acting  like  a  woman  who  had  no  husband.  Everything  about  her 
tending  to  confirm  this  impression,  I  think  that  she  cannot  after- 
wards be  heard  to  say  that  she  was  a  feme  covert,  and  that  she  is 
not  liable  to  have  her  separate  property  applied  to  make  good  the 
money  that  was  paid  to  her  or  for  her  benefit.  I  adopt  the  expres- 
sion of  Lord  Justice  Turner,  in  Johnson  v.  OaOagher  (1),  where, 
referring  to  a  married  woman  who,  having  separate  estate  and 

(1)  3  D.  P.  &  J.  621. 

H2  2 
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M.  B.       liyiug  apart   from  her  hasband,   contracts  debts,  His  Lordship 

1870       observes,  "  The  Court  is  bound  to  impute  to  her  the  intention  to 

MqHbnbt    deal  with  her  separate  estate  unless  the  contrary  is  clearly  proved." 

Datos.         ^  ^™  ^^  opinion  that  a  decree  must  be  made  in  substance  accord- 

ing  to  the  prayer  of  the  bill,  for  an  inquiry  as  to  what  the  separate 

estate  of  the  Defendant  consists  of,  and  for  an  account  of  what  is 
due  to  the  Plaintiff  on  the  bill  and  cheque,  and  payment  to  him 
out  of  the  Defendant's  separate  estate  of  the  amount  so  found  due, 
and  also  the  costs  of  the  suit. 

Solicitor  for  the  Plaintiff:  Mr.  Rowland  Miller. 
Solicitors  for  the  Defendant :    Messrs.   Codksonj  Wainewrighty 
dbCo. 


M.  B.  BKIGGS  V.  JONES. 

1870 

^^^^  Mortgage — Priority — Mortgagee  parting  with  Title  Deeds, 

ilortZ29; 

May  4.  5.,  a  mortgagee  of  leasehold  property,  lent  the  lease  to  the  mortgagor  for 

the  purpose  of  raising  money  upon  it,  but  at  the  same  time  told  the  mort- 
gagor to  inform  the  person  from  whom  he  proposed  to  borrow  the  money 
that  B,  had  a  prior  charge.  The  mortgagor  borrowed  money  from  his 
bankers  upon  the  security  of  a  deposit  of  the  lease  without  giving  them 
notice  of  BJ's  mortgage  :— 
Held,  that  B,^8  mortgage  must  be  postponed  to  that  of  the  bankers. 


XHIS  was  a  foreclosure  suit. 

By  a  deed,  dated  the  19th  of  September,  1866,  the  Defendant, 
Edward  Jones,  mortgaged  a  piece  of  land  at  CaerphiUy,  in  GZa- 
morganshire,  and  a  foundry  and  building  thereon,  which  he  held 
under  a  lease  for  ninety-nine  years  from  the  25th  of  March,  1866, 
to  the  Plaintiff  to  secure  the  repayment  to  the  Plaintiff  of  £250 
advanced  by  him  to  Jones,  with  interest  thereon  at  6  per  cent,  per 
annum,  and  also  interest  at  the  rate  of  5  per  cent,  per  annum  on 
the  amount  of  the  net  profits  which  Jones  might  make  in  his  busi- 
ness of  an  ironfounder  and  commission  agent. 

On  the  6th  of  January,  1868,  Jones,  having  been  pressed  by 
John  Ellis,  a  brother-in-law  of  the  Plaintiff,  for  payment  of  a  debt 
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which  he  owed  to  Ellis,  wrote  to  the  Plaintiff  the  following       M.B. 
letter : —  1870 


"  I  inclose  a  letter  from  Mr.  EUiBy  by  which  you  will  find  that  he  Bmoos 
requires  the  repayment  of  the  amount  invested  with  me.  Now,  I  Joniss. 
wish  to  have  your  advice  in  the  matter.  Of  course  it  is  quite 
evident  that  the  speculation  has  and  will  realize  my  expectations. 
Now,  I  can  get  my  banker  here  to  advance  me  a  sum  of  from  £700 
to  £900  on  the  place  merely  by  depositing  the  lease.  Of  course 
he  knows  all  my  transactions,  and  how  I  am  situated  in  regard  to 
Mr.  UlUs  ;  so  I  wish  you  to  give  me  your  opinion,  and  also  if  you 
wish  to  have  your  account  repaid,  which,  of  course,  I  could  do  that 
in  this  case.  If  you  think  I  would  better  come  over  and  see  you, 
please  let  me  know  by  return,  as  I  am  very  anxious  to  get  the 
matter  settled."  And  on  the  17th  of  January  he  again  wrote  to 
the  Plaintiff,  as  follows :  "  Will  you  kindly  let  me  have  the  lease, 
80  that  I  can  get  the  amount  required  to  pay  him  (Ellis)  ?  Of 
course  I  shall  not  do  anything,  only  through  my  lawyers,  and 
they  shall  write  to  you  on  the  subject ;  but  I  hope  you  have  con- 
fidence enough  in  me  now  to  think  that  I  shall  not  do  anything 
but  what  will  be  to  my  advantage,  as  there  is  no  doubt  I  have 
been  doing  well,  consideriDg  the  disadvantage  of  starting  a  new 
business." 

On  the  4th  of  February  the  Plaintiff  replied  as  follows : — 

"  If  you  wish  to  have  your  lease  sent  down  for  the  purpose  of 
having  a  second  mortgage  made  out,  or  pay  me  off,  whichever  you 
prefer,  I  will  send  it  to  my  solicitor's  agents  in  Cardiff,  where 
your  solicitor  will  have  access  to  it." 

On  the  29th  of  April,  1868,  Jones  wrote  to  the  Plaintiff  as 
follows : — 

**  I  have  now  got  a  very  respectable  person,  a  retired  gentleman, 
that  was  out  with  me  in  India,  to  advance  me  £600.  .  .  .  The 
gentleman  wishes  to  see  the  lease  of  the  land.  I  therefore  beg 
you  will  kindly  let  me  have  the  lease,  and  I  trust  you  have  now 
confidence  in  me  that  I  would  not  attempt  to  do  anything  but 
what  I  carry  out  honourably ;  and  I  am  anxious  to  let  Mr.  Ellis 
have  his  money  now  he  requires  it.    I  could  manage  to  pay  half 
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If.  B.      of  yours  if  you  desire  it,  but  I  would  prefer  keeping  it  another 
1870       twelvemonth  if  you  will  agree  to  it" 


Bhigos 

JONM. 


On  the  30th  of  April,  Mia  wrote  to  the  Plaintiff  as  follows  :— 

^  Jones  has  called  upon  me  this  day  in  reference  to  the  repay- 
ment of  your  money  and  mine.  A  gentleman  named  Jachon, 
whom  I  mentioned  to  you  when  I  was  in  ManchesteTy  is  willing  to 
advance  the  money.  He  asked  to  see  the  lease,  and  Jones  thinks 
it  would  look  much  better  if  he  could  produce  it  himself,  as 
Mr.  Ja6kB(m  might  think  that  he  was  raising  money  in  every 
quarter.  Jones  is  doing  a  very  fair  business  now,  and  is  unwilling 
to  be  stopped  for  the  want  of  a  little  money.  Almost  all  his  out- 
lay is  completed,  and  he  is  beginning  to  receive  profits.*  •  •  .  Will 
you  send  the  lease  to  me,  and  I  will  guarantee  that  the  £250  shall 
be  paid  to  you." 

On  the  1st  of  May  the  Plaintiff  wrote  to  Jones  as  follows : — 

'^  My  solicitor  is  loth  to  part  with  the  lease,  as  he  considers  it 
spoils  my  security  to  some  extent.  However,  I  have  every  con- 
fidence in  you ;  and,  moreover,  John  EBis  says  in  his  letter  he 
guarantees  me ;  so  I  defy  my  lawyer,  and  send  you  the  lease  hy 
Mr.  EUis  on  the  understanding  that  it  is  returned  to  me  within  a 
certain  specified  period  of  time,  say  four  days,  which  I  suppose 
will  be  enough  for  you  to  decide  in.  ...  As  regards  my  money, 
I  leave  it  to  you  whether  you  will  pay  it  off  or  not  at  present  First, 
you  will  have  to  inform  Mr.  Jackson  that  I  have  a  first  mor^ge 
over  your  property."  And  on  the  same  day  he  wrote  to  Mlis  as 
follows :  ^'  I  have  written  Jones^  telling  him  that,  contrary  to  my 
solicitor's  advice,  I  am  going  to  send  his  deed  by  you,  you  guaran- 
teeing me  from  any  loss  by  so  doing,  and  on  condition  that  it  be 
returned  within  four  days  into  your  hands  for  me.  That  would 
be  enough,  I  should  think,  to  enable  Mr.  JacTcson  to  decide 
whether  or  no  he  would  advance  the  money  on  security  of  a 
second  mortgage,  mine  being  the  first  mortgage.  •  •  •  Of  course 
you  know  that  parting  with  the  deed  weakens  my  security 
considerably.*' 

On  the  6th  of  May  the  Plaintiff  sent  the  lease  to  JSZZis,  and  by 
a  letter  of  the  9th  of  May  authorized  him  to  retain  it  for  a  month. 
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On  or  about  the  29th  of  May,  EHis  gave  the  lease  to  Janes,  and  on  H.  B. 
ihe  1st  of  June,  Jones  obtained  a  loan  from  his  bankers,  the  Pro-  1870 
vincial  Banking]  Corporation^  Limited,  with  whom  he  had  pre-  Bbigqs 
TiGUsly  an  overdrawn  aeconnt^  by  depositing  with  them  the  lease,  Jom. 
with  the  following  memorandum:  *^I  hereby  deposit  the  lease  of  — 
my  premises  at  CaerphiHtf  with  the  Provincial  Baling  Corpora' 
iian,  Limiied,  as  security  for  my  overdraw  upon  them." 

On  the  30th  of  July,  1868,  Jones  executed  a  mortgage  of  the 
premises  to  Joseph  Evans,  the  manager  of  the  bank,  to  secure  the 
amount  due  to  the  bank  on  his  account-current  The  bank  had 
no  notice  of  the  Plaintiff's  mortgage  until  the  20th  of  August, 
1868.  EOis  several  times  in  June  and  July,  1868,  applied  to 
Jone»  to  return  the  lease  to  him,  but  Jones  put  him  off  with  various 
excuses.  The  Plaintiff  did  not  discover  that  the  lease  had  been 
deposited  with  the  bank  until  September,  1868. 

In  October,  1868,  Jones  executed  an  assignment  of  his  property 
i;o  Evans  and  EUis  in  trust  for  his  creditors,  which  was  registered 
under  the  Bankruptcy  Act,  1861. 

In  January,  1869,  the  Plaintiff  instituted  this  suit  against  Jones, 
the  bank,  Evans,  and  Wlis  for  foreclosure. 

Jones  and  EUis  had  gone  to  India,  the  former  before,  the  latter 
4SOon  after,  the  institution  of  the  suit. 

The  bank  insisted  that  they  were  entitled  to  priority  over  the 
Plaintiff,  on  two  grounds : — First:  That  the  Plaintiff  had,  by  lending 
the  lease  to  Jones,  enabled  him  to  raise  money  upon  it  without 
notice  of  the  Plaintiff's  mortgage.  Secondly :  That  by  reason  of 
the  provision  as  to  interest  in  the  Plaintiff's  mortgage,  and  of 
Jones'  ^uoai-bankruptcy,  the  claim  of  the  Plaintiff  mu8t>  under 
the  5th  section  of  the  Act  to  amend  the  law  of  partnership  (28  & 
29  Vict.  c.  86),  be  postponed  to  the  claims  of  all  the  other  creditors 
of  Jones. 

The  amount  due  to  the  bank  on  their  mortgage  exceeded  the 
value  of  the  mortgaged  property. 

Mr.  Jessel,  Q.C.,  and  Mr.  Aihin,  for  the  Plaintiff: — 

The  mere  circumstance  of  parting  with  the  title-deeds,  unless 
4here  is  fraud  or  gross  negligence  amounting  to  evidence  of  fraudu- 
lent intention^  is  not  a  su£Scient  ground  for  postponing  a  first 
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M.  B.      mortgage :  Evans  v.  Biohndl  (1) ;  Martinez  v.  Cooper  (2).     Here 
1870        there  has  been  neither  &aud  nor  gross  negligence  on  the  part  of 
3^g      the  Plaintiff.    He  parted  with  the  lease  upon  the  representation  of 
J  ^'         Jones  that  it  was  wanted  for  the  purpose  of  shewing  it  to  Jackson, 
*—        from  whom  Jones  was  about  to  borrow  money  on  a  second  mort- 
gage,  and  on  the  understanding  that  it  was  to  be  returned  in  a  few 
days,  and  he  expressly  charged  Jones  to  inform  Jackson  of  his 
mortgage.    He  had  no  reason  to  suppose  that  Jones  intended  to 
use  the  deed  for  the  purpose  of  deceiving  anybody,  and  probably 
Jones  had  no  such  intention  when  he  asked  for  it,  but  yielded  to 
the  sudden  temptation  to  deposit  it  with  his  bankers.    The  Plain- 
tiff, through  his  agent  EUiSy  continually  applied  to  Jones  to  return 
the  lease. 

They  also  contended  that  the  terms  of  the  mortgage-deed  did 
not  come  within  the  provisions  of  28  &  29  Vict  c.  86,  and  that 
the  5th  section  of  the  Act  did  not  affect  the  right  of  a  mortgagee 
to  foreclosure ;  but  as  no  decision  was  given  on  these  points,  the 
argument  is  omitted  in  this  report. 

The  Master  of  the  Eolls,  at  the  conclusion  of  the  argument 
of  the  Plaintiff's  counsel,  said  that  he  would  read  the  evidence, 
and  then,  if  he  should  think  it  necessary,  hear  the  counsel  for  the 
Defendants. 

J  Mr.  SotUhffote,  Q.C.  (Mr.  B.  B.  Rogers  with  him),  for  the  Defen- 
dants, the  bank  and  Evans,  referred  to  Perry-Eerriek  v.  AU^ 
wood  (3). 

May  4.    Lord  Romilly,  M.K.  : — 

I  will  not  trouble  you,  Mr.  Sowthgate,  in  this  case,  because  I  am 
of  opinion,  independently  of  the  question  of  law,  that  upon  the 
question  of  fact  the  Plaintiff  is  not  entitled  to  recover. 

The  question  has  been  raised  whether  this  case  comes  within 
the  Act  of  Parliament  (28  &  29  Vict.  c.  86),  and  whether,  if  it 
does  come  within  the  Act  of  Parliament,  the  5th  section  of  the 
Act  applies  to  it,  that  is  to  say,  whether  a  bill  for  foreclosure  is  a 

(1)  6  Ves.  174, 190.  (2)  2  Russ.  198. 

(3)  25  Beav.  205 ;  2  De  G.  &  J.  21. 
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soit  to  recover  money  or  not.     I  think  it  unnecessary  to  go  intc       H.  B. 
those  questions,  because  I  am  of  opinion,  upon  the  facts,  that  it  is       1S70 
clearly  established  that  Mr.  BHggs  lent  this  lease  to  Mr.  Jones  for      bbigqs 
the  express  purpose  of  raising  money.    He  did,  no  doubt,  not       jo^J« 

intend  that  Mr.  Jonez  should  deceive  anybody,  because  he  ex-        

pected  Mr.  Jones  to  tell  any  person  from  whom  he  raised  the 
money  that  there  was  a  prior  charge  upon  the  property ;  but  he 
lent  the  lease  to  him,  as  I  shall  shew  by  the  correspondence  and 
the  evidence,  for  the  express  purpose  of  enabling  him  to  raise 
money  upon  it.  Jones  deceived  the  persons  from  whom  he  raised 
the  money,  and  he  has  deceived  Mr.  Briggs  too.  He  could  not 
have  raised  any  money  at  all  upon  the  lease  if  he  had  informed 
Mr.  ^Ewxns  of  the  prior  charge,  but  he  concealed  that  when  he 
deposited  the  lease. 

This  is  also  to  be  observed,  that  if  it  had  been  the  mere  inspec- 
tion of  the  lease  that  was  wanted,  the  inspection  could  have  been 
made  just  as  well  at  the  office  of  Mr.  Briggs,  or  at  the  office 
of  his  solicitor,  as  anywhere  else ;  but  if  it  was  wanted  to  make  a 
deposit,  then  no  doubt  it  was  very  important  that  Jones  should 
have  the  lease  to  be  able  to  deposit  it.  He  intended  to  raise 
money  sufficient  to  pay  off  all  charges,  but  he  never  did  that. 
Accordingly,  not  only  has  he  taken  in  the  bank,  but  Mr.  Briggs 
has  allowed  him  to  do  so,  because  Mr.  Briggs  has  given  him  the 
deed  for  the  purpose  of  raising  money.  Mr.  Briggs  trusted  to 
him  to  tell  the  person  from  whom  he  raised  the  money  that  he, 
Mr.  Briggs,  had  a  prior  charge  upon  it,  but  this  Jones  did  not 
intend  to  do. 

The  letters  are,  I  think,  conclusive  upon  the  subject : — [His 
Lordship  read  the  letters  of  Jones  to  the  Plaintiff  of  the  6th  and 
17th  of  January,  1868,  and  continued : — ]  It  is  to  be  remembered 
also,  that  EHis  was  trying  to  assist  Mr.  Jones.  On  the  29th  of 
Aprfl  EHis  wrote  to  the  Plaintiff  to  this  effect :  "  A  gentleman 
named  JaeJcson,  who  I  mentioned  to  you  when  I  was  in  Manchester, 
is  willing  to  advance  the  money**  (that  is  the  money  to  Mr.  Jones). 
**  He  asked  to  see  the  lease,  and  Jones  thinks  it  would  look  much 
better  if  he  could  produce  it  himself,  as  Mr.  Jackson  might  think 
that  he  was  raising  money  in  every  quarter.  Jones  is  doing  a 
Tery  fair  business  now,  and  is  unwilling  to  be  stopped  for  the 
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If.  B.       want  of  a  little  money ;  almost  all  his  outlay  is  completed,  and  he 
1870        id  beginning  to  receiye  profits."     That  is  expressly  an  application 
BBI008       ^^^^  ^^  should  produce  the  lease  for  the  purpose  of  deceiving  Mr. 
to!l.        Jaehsan  into  the  belief  that  he  would  raise  no  other  money.    Then 
—       on  the  1st  of  May,  Mr.  Briggs  writes  thus  to  Jones : — [His  Lord- 
ship read  the  letter,  and  continued : — ]    It  is  quite  clear,  there- 
fore, that  his  lawyer  told  him,  '*  You  will  damage  your  security 
very  much  if  you  let  him  have  this  lease ;"  but  he  set  his  lawyer 
,    at  defiance,  and  why  ?    Because  Ettis  had  indemnified  him,  accord- 
ing to  his  statement.    He  trusted  to  his  indemnity,  and  he  sent 
the  lease  to  J<meB  for  the  express  purpose  of  raising  the  money. 
No  doubt  he  told  him  ''  You  must  tell  Mr.  Jackson  that  I  have 
got  the  first  charge  on  this  property."    But  supposing  Jones  did 
not  tell  Jachsony  but  deceived  Jaeksonf  who  would  be  to  blame  for 
it  ?    Would  not  Mr.  Briggs  be  to  blame  for  it  ?    It  is  unnecessary 
for  me  to  go  through  the  whole  of  the  circumstances  in  detail,  but 
what  Jones  did  was  this :  he  raised  the  money  from  his  bankers, 
he  deposited  his  lease,  and  he  never  said  a  word  about  the  prior 
charge. 

I  have  had  to  consider  this  point  quite  recently  in  the  case  of 
McHenry  v.  Bavies  (1),  where  money  was  raised  upon  a  bill  drawn 
by  a  lady  in  Paris.  A  person  who  puts  it  in  the  power  of  another 
to  deceive  and  to  raise  money,  must  take  the  consequences ;  he 
cannot  afterwards  rely  on  a  particular  or  a  different  equity.  This 
is  a  case  exactly  of  that  description.  In  the  case  to  which  Mr.  South- 
gaie  referred  of  Perry^Eerriek  v.  Atttoood  (2)  I  acted  entirely  upon 
that  principle.  In  that  case  there  were  two  ladies,  who  being  prior 
mortgagees,  unfortunately  allowed  their  brother,  Mr.  Attwood^  to 
have  the  deeds  for  the  purpose  of  giving  priority  to  a  particular 
charge.  Instead  of  giving  priority  to  that  particular  charge  only, 
he  borrowed  other  money,  and  the  question  was,  whether  his  sisters 
were  not  to  be  postponed  to  the  persons  from  whom  he  borrowed 
money.  I  held  that  they  were,  and  the  Lord  Chancellor  affirmed 
my  decision. 

The  result  is  that,  in|[my  opinion,  the  Plaintiffs  case  fails.  He 
can  either  have  a  decree  to  redeem,  if  he  thinks  fit,  with  the  usual 
consequences,  or  he  can  have  his  bill  dismissed  with  costs.    In 

(1)  Ante^  p.  88.  (2)  25  Beav.  205 ;  2  De  G.  &  J.  21. 
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any  event  he  must  pay  your  costSy  Mr.  Saulhffale,  up  to  the      HB. 
hearing.  1870 

Mr.  Jessel  elected  to  have  the  bill  dismissed. 

Solicitors  for  the  Plaintiff:  Messrs.  Chester  dk  UrgyhaH^  agents 
for  Mr.  T.  L.  Farrar,  Manchester. 

Solicitors  for  the  Defendants :  Messrs.  Brodrick  dt  Qray,  agents 
for  Mr.  P.  W.  Davis,  Cardiff. 


Bbigos 

JONSEk 


MOEG AN  V.  MORGAN.  M.  B. 

EquiiMe  EitaU  TaO— Words  "  dying  without  Issue  ''—Statute  of  Limitatums         J^ 

(3  <i^  4  W%a.  4,  c.  27),  B,  2Z—SuU  to  recover  Possession,  </  Estate.  Feb,  17, 18  ; 

April  21. 

A  settlor  conveyed  an  estate  to  trustees  to  the  use  of  himself  for  life,  with        "~' 
remainder  to  the  use  of  2).,  his  heirs  and  assigns,  but  if  D.  should  die  without 
isBue,  then  to  the  use  of  21,  his  heirs  and  assigns,  and  if  both  /)•  and  T,  died 
without  iasae,  then  to  the  issue  male  of  the  settlor.  -^ 

D,  died  without  issue  in  the  lifetime  of  T.,  who  afterwards  died  intestate, 
leaving  X.,  his  only  son,  him  surviving.  The  settlor  survived  T,^  but  died  in 
the  lifetime  of  X : — 

Hdd^  that  T.  took  an  equitable  estate  tail 

More  than  twenty  years  before  the  filing  of  the  bill,  and  after  the  death 
of  the  settlor,  X.,  under  a  mistake  as  to  his  rights,  executed  a  conveyance 
of  the  estate  to  a  Defendant,  who  inmiediately  entered  into  possession.  This 
deed  was  not  inioUcd.  The  only  son  of  X.  filed  this  bill  eight  years  after 
Che  death  of  X^  and  one  year  after  attaining  twenty-one : — 

Edd^  that  his  claim  was  not  barred  by  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27),  s.  23,  and  that  he  was  entitled  to  have  the  property  delivered 
up  to  him,  with  an  acooimt  of  rents  from  the  filing  of  the  bill,  as  in  Penny 
V.  ABen  (1). 

IHE  object  of  this  suit  was  to  recover  possession  of  an  estate 
called  Penylan,  sold  by  the  father  of  the  Plaintiff  to  his  uncle,  the 
Defendant  Bees  Morgan  the  yonnger. 

By  a  settlement  of  the  29th  of  Noyember,  1791,  made  after  the 
marriage  of  the  great-grandfather  of  the  Plaintiff,  the  estate  was      ' 
conveyed  to  trustees  and  their  heirs  to  the  use  of  Bees  Morgan,  the 
settlor,  for  life,  with  remainder  to  the  trustees,  in  order  to  secure 

(1)  7  D.  M.  &  G.  409,  428. 
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IL  B.  an  aimiiity  to  the  wife  of  the  settlor  during  her  life  in  lien  of 
1870  dower,  and  subject  thereto  to  the  use  of  David  Morgan,  the  eldest 
HoBGAK  ^^^  ^f  ^^^  settlor,  his  heirs  and  assigns ;  but  if  he  died  without 
issue,  then  to  ThomoB  Morgauy  the  second  son,  his  heirs  and  assigns ; 
and  if  both  David  Morgan,  and  Thomas  Morgan  died  without  issue, 
then  to  the  male  issue  of  Bees  Morgan,  the  settlor ;  and  if  there 
should  be  no  male  issue,  then  to  his  daughters. 

David  Morgan,  the  eldest  sou,  died,  in  1815,  intestate  and  without 
issue,  and  without  haying  in  any  way  dealt  with  the  estate. 

Thomas  Morgan,  the  second  son,  died  intestate  in  1824,  leayiug 
David  Morgan  the  younger,  his  only  son,  him  surviving. 

Bees  Morgan,  the  settlor,  survived  his  two  eldest  sons,  and  died 
in  February,  1842,  leaving  Bees  Morgan  the  younger,  the  Defen- 
dant, his  youngest  son,  and  also  the  said  David  Morgan  the  younger, 
his  grandson  and  heir-at-law,  him  surviving. 

David  Morgan  the  younger  died  in  1860,  leaving  the  Plaintiff, 
Thomas  Morgan  the  younger,  his  only  son  and  heir-at-law  and  in 
tail,  him  surviving,  who  attained  twenty-one  in  1867,  and  in  1868 
filed  his  bill  against  the  Defendant  Bees  Morgan  the  younger, 
and  his  mortgagees,  claiming  to  be  entitled  to  the  estate. 

The  Plaintiff's  claim  was  contested  by  the  Defendants,  who  made 
out  their  title  thus : — 

In  1820,  during  the  life  of  his  father  the  settlor,  Thomas  Morgan 
the  elder  purported  to  convey  the  reversion  in  fee  in  the  Penylan 
estate  to  D,  L.  EarrieSj  his  heirs  and  assigns,  but  did  no  act  to  bar 
an  estate  tail.  In  1842,  on  the  death  of  the  settlor,  Harries 
entered  into  possession  of  the  property,  and  in  September,  1847, 
sold  and  conveyed  it  to  the  Defendant  Bees  Morgan  the  younger. 
David  Morgan  the  younger  (the  Plaintiff's  father)  joined  in  this 
deed  of  conveyance,  and  thereby,  after  reciting  that  he  had  a 
claim  to  the  property  as  heir-at-law  of  Thomas  Morgan  the  elder, 
and  that  in  order  to  avoid  disputes  the  said  Bees  Morgan  the 
younger  had  agreed  to  give  him  £5  for  joining  in  the  conveyance, 
he  purported  in  consideration  thereof  to  grant,  release,  and  con- 
firm the  said  Penylan  estate  to  the  said  Bees  Morgan  the  younger, 
his  heirs  and  assigns,  for  ever.  This  deed  was  not  inroUed,  and 
no  disentailing  assurance  was  executed  affecting  the  property. 

In  October,  1847,  Bees  Morgan  the  younger  executed  a  mort- 
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gage  of  the  estate,  and  the  Defendants  Mary  Thomas  and  Bachd  H.  B. 
WiUiamSy  were  the  present  mortgagees.  1870 

The  principal  questions  in  the  ease  were :  what  estate  Bawd  mobqait 

Morgan  the  elder  and  Thomas  Morgan  the  elder  took  in  Penylan,  ^q^^ 

and  whether  the  Plaintiff's  claim  was  barred  by  the  Statute  of       

UmUaiionB  (3  &  4  Will.  4,  c.  27). 

Sir  jB.  BaggaUayy  Q.C.,  and  Mr.  Woodhousey  for  the  Plaintiff: — 

First:  We  contend  that,  on  the  proper  construction  of  the  deed 
of  November,  1791,  David  Morgan  the  elder,  and  Thomas  Morgan 
the  elder,  took  equitable  estates  tail  in  the  Penylan  estate.  The 
estate  was  conveyed,  subject  to  the  life-interest  of  the  settlor,  to 
trnstees  to  the  use  of  David  Morgan  the  elder,  his  heirs  and 
assiomis :  but  if  he  died  without  issue,  then  to  the  use  of  T7iom>a$ 
Morgan  the  elder,  his  heirs  and  assigns ;  and  if  both  died  without 
issue,  then  over. 

This  construction  is  in  accordance  with  a  dictum  of  Gould,  J.,  in 
Fisher  v.  Wigg  (1) :  ^*  A  grant  to  a  man  and  his  heirs,  but  if  he  dies 
sans  issue,  &c. — this  turns  the  fee  in  the  premises  to  an  estate  tail, 
and  corrects  the  generality  of  the  preceding  words."  In  Bamfield  v. 
Popham  (2),  PoweU,  J.,  observed  (3) :  "  K  a  man  does  by  deed  give 
lands  to  A.  without  expressing  any  estate,  and  afterwards  adds  the 
words  '  if  A.  die  without  issue,  then  to  j5.,'  this  makes  an  estate 
tail"  In  Idle  v.  Gook  (4)  a  surrender  of  copyholds  to  the  use  of 
Valentine  and  Alice  for  their  lives,  and  their  heirs  and  assigns,  and 
for  want  of  such  issue  to^he  right  heirs  of  the  surrenderor,  was 
held  to  confer  an  estate  in  fee,  and  not  an  estate  tail ;  but  that 
case  is  not  inconsistent  with  the  dictum  in  Fisher  v.  Wigg,  for 
the  decision  rested  upon  the  words  "  such  issue  ** ;  and  Holty  0.  J., 
observed  (5) :  "  If  it  had  been  said,  '  If  Valentine  and  Alice  die 
without  issue  of  their  bodies,'  that,  being  express  and  particular, 
would  have  made  it  an  estate  tail."  On  these  authorities  it  is  clear 
that  each  of  the  estates  in  remainder  under  the  deed  was  an  equit- 
able estate  tail.  This  being  so,  we  contend  that  the  Plaintiff,  the 
grandson  and  heir  in  tail  of  Thomas  Morgan  the  elder,  who  sur- 
vfved  his  brother,  and  died  in  1824,  is  now  entitled  to  the  estate. 

(1)  1  P.  Wms.  14, 15.  (3)  1  P.  Wms.  57. 

(2)  Ibid.  54,  (4)  Ibid.  70. 

(5)  1  P.  Wms.  78. 
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M.  B.  It  is  contended  on  the  part  of  the  Defendants  that  the  Plaintiff's 

1870        claim  is  barred  by  the  Slaiute  of  LimUations,  as  the  bill  was  not 

Morgan     fi^^d  till  1868,  and  there  has  been  more  than  twenty  years*  adreise 

M  ^AK      possession.    But  the  23rd  section  of  the  Statute  of  Limiiations  is 

only  applicable  where  some  act  has  been  done  which  is  effectual  to 

bar  the  issue  of  the  tenant  in  tail ;  whereas  the  deed  executed  by 
David  Morgan  the  younger,  in  September,  1847,  was  only  an  im- 
perfect assurance,  and  was  not  inrolled,  and  it  only  passed  his  own 
life  estate :  Penny  y.  ABen  (1).  The  effect  of  the  statute  in  analogous 
cases  was  considered  by  Lord  8t  Leonards  in  his  Treatise  on  the 
Statutes  relating  to  Property  (2) ;  Rimington  v.  Gannon  (3)  '^ 
Austin  y.  LleweUyn  (4).  On  the  principles  laid  down  in  these 
cases  we  submit  that  the  Statute  of  Limitations  has  no  application 
to  the  present  case,  and  that  the  Plaintiff  is  now  entitled  as  heir 
in  tail  of  Thomas  Morgan  the  elder,  and  is  entitled  to  possession 
of  the  property,  and  to  an  account  of  the  mesne  rents  and  profits 
since  the  death  of  David  Morgan  the  younger. 

Mr.  Everiit,  for  the  Defendant  Bees  Morgan  the  younger. 

Mr.  Jessd,  Q.O.,  and  Mr.  Bevir,  for  the  mortgagees : — 

The  deed  of  1791  did  not  create  estates  tail  in  David  and 
Thomas  Morgan,  but  operated  as  a  gift  to  David  in  fee,  with  a 
contingent  gift  oyer  to  Thom>as  Morgan  in  fee  in  the  eyent  of  his- 
dying  without  issue,  and  a  similar  limitation,  in  the  eyent  of  botli 
dying  without  issue,  to  the  male  issue  of  the  settlor. 

The  case  of  Idle  y.  Cooh  (5)  was  a  case  on  the  surrender  of  copy- 
holds, where  the  rules  of  construction  are  less  strict  than  in  cases 
of  freeholds.  But  in  that  case  the  opposite  construction  to  that 
contended  for  by  the  Plaintiff  was  maintained,  so  that  it  is  rather  an 
authority  in  the  Defendant's  fayour.  The  case  of  Fisher  y.  Wigg  (6) 
turned  on  a  tenancy  in  common,  and  the  words  relied  on  were  only 
a  dictum  taken  from  the  Year-Book  (7).  The  Plaintiffs  counsel 
also  rely  on  BamfieJd  y.  Popham  (8) ;  but  that  case  arose  under  a 


(1)  7  D.  M.  &  a.  409. 

(5)  1  P.  Wms.  70. 

(2)  2nd  Ed.  p.  87. 

(6)  Ibid.  14. 

(3)  12  C.  B.  18. 

(7)  19  Hen.  VL  74. 

(4)  9  Ex.  27G. 

(8)  1  P.  Wms.  64. 
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will,  and  the  passage  cited  is  not  an  authority  for  cutting  down  an        M.  B. 
estate  in  fee  to  an  estate  tail  by  ambiguous  words.  1870 

Further,  the  Plaintiff's  claim  is  barred  by  the  Statute  of  LmUa-     moboIk 
iions.    Time  began  to  run  from  the  death  of  the  settlor,  who  was     »  ^- 

tenant  for  life  in  1842,  when  Harries  entered  into  possession  under        

an  adverse  title,  derived  under  the  conyeyanoe  by  Thomas  Morgan 
the  elder,  in  1820,  whereby  all  his  interest  in  the  property  passed 
to  Barries :  Co.  LiU.  (1) ;  Maehdl  y.  Clarke  (2).  This,  then,  was 
the  date  when  adverse  possession  commenced,  which  would  con- 
tinue to  run  till  the  present  time :  GoodaU  v.  Skerratt  (3).  By 
the  2l8t  section  of  the  Statute  of  Limitations  it  is  provided  that 
wheie  a  tenant  in  tail  is  barred,  the  remainderman,  whom  he  might 
have  barred,  shall  not  recover ;  and  sect  23  provides  that  where 
there  has  been  an  assurance  by  a  tenant  in  tail  which  shall  not  bar 
the  remainders,  and  there  has  been  adverse  possession  under  such 
assmanoe  for  twenty  years,  it  shall  be  effectual  against  any  person 
claiming  in  remainder. 

The  deed  of  1847  did  not  pass  the  equitable  interest  of  David 
Morgan  the  younger,  but  only  the  legal  estate ;  that  deed,  though 
not  inrolled,  passed  a  base  fee  defeasible  by  the  entry  of  the  issue 
in  tail,  and  as  more  than  twenty  years  have  elapsed  since  that 
deed  was  executed  the  claim  of  the  Plaintiff  is  now  barred. 

Sir  JB.  BaggaHay,  in  reply. 


April  21.  Lord  Eomilly,  M.E.,  after  stating  the  facts  of  the 
case,  continued : — 

The  first  question  is,  what  estate  David  Morgan  the  elder 
and  Thomas  Morgan  the  elder  took  in  the  Penylan  property ;  and 
after  considering  the  cases,  and  especially  the  case  of  Fisher  v. 
Wigg  (4),  and  the  cases  there  cited,  and  notwithstanding  the  case 
of  Idle  y.  Cook  (5),  which  seems  at  first  inconsistent  with  it,  I 
am  of  opinion  that  David  and  Thomas  Morgan  each  took  an  estate 
tail  in  the  premises,  and  that  unless  they  or  one  of  them  did  some 

(1)  331  a.  (3)  3  Drew.  216. 

(2)  2  Ld.  Raym.  778 ;  2  Salk.  619.  (4)  1  P.  Wms.  14. 

(5)  I  P.  Wms.  70. 
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M.  B.  act  to  destroy  the  entail,  it  went  to  the  issue  of  Thomas  Morgan 
1870  the  elder,  as  tenant  in  tail  general. 
HoBQAN  ^6  principal  defence  set  up  is  the  23rd  section  of  the  Statute 
of  Limtiations,  This  section  provides  for  cases  where  a  tenant  in 
tail  in  remainder  has  executed  an  assurance,  which  would  have 
barred  all  persons  entitled  in  remainder  if  he  had  at  that  time 
been  tenant  in  tail  in  possession,  and  accordingly  in  that  event  it 
bars  all  such  persons  interested  in  remainder  at  the  end  of  twenty 
years  from  the  first  time  at  which  the  tenant  in  tail,  or  some  person 
claiming  under  the  entail,  would  have  been  entitled  in  possession 
to  the  estate  tail. 

But  this  section  has  no  application  to  this  case.  Penny  v. 
Allen  (1)^  decides  that  it  applies  only  to  assurances  which  are 
effectual  to  bar  the  issue  in  tail.  But  the  conveyance  by  David 
Morgan  the  younger,  the  father  of  the  Plaintiff,  was  not  inroUed, 
and  had  no  such  effect.  In  addition  to  which  it  is  to  be  observed 
that  David  Morgan  the  younger,  when  he  executed  the  deed, 
never  believed  that  he  was  conveying,  or  intended  to  convey,  the 
Penylan  estate  away  from  himself  and  his  issue  to  his  uncle.  And 
the  conveyance  of  the  reversion  by  Thomas  Morgan  the  elder,  in 
1820,  during  the  life  of  his  father  had  no  operation  at  all  in 
depriving  the  Plaintiff  and  his  father  of  the  estate  in  remainder. 

I  must  therefore  make  a  decree  for  delivering  up  of  possession 
of  the  estate  and  of  the  title-deeds,  but  I  shall  follow  the  precedent 
of  Penny  v.  Allen  (2),  and  direct  an  account  of  the  rents  only  from 
the  date  of  the  filing  of  the  bill. 

Solicitor  for  the  Plaintiff:  Mr.  H.  BaJden,  agent  for  Mr.  Atwood^ 
Aberystwith. 

Solicitors  for  the  Defendants:  Mr.  T  Clarkej  agent  for  Mr. 
T,  Jones,  Lla/ndovery ;  Messrs.  Gf.  L,  P.  Eyre  dk  Co.,  agents  for 
Mr.  /.  P.  LewiSy  Llandilo. 

(1)  7  D.  M.  &  G.  409.  (2)  7  D.  M.  &  G.  428. 
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WARRICK  V.  QUEEN'S  COLLEGE,  OXFORD.  M-  »• 

1870 
Bight  of  Common — BtU  on  hehaif  of  FreehcHden  <f  Manor — Frame  qf  Suit —  v^vw 

Evidence  ^  Bight — Burden  of  Proof-^Custom  and  Prescription — /nfer- -^«&'llf  16, 28? 

ruptionr-'2  <fe  3  WiU.  4,  c.  11— Bight  of  Becreation.  ^J^^  ^  • 

A  suit  for  the  purpose  of  establishing  a  right  of  common  over  the  wastes 
of  a  manor  may  be  maintained  by  one  freehold  tenant  of  the  manor  on  behalf 
of  himself  and  all  other  freehold  tenants. 

It  is  not  incumbent  on  the  Plaintiff  in  such  a  suit  to  prove  that  a  right  of 
conmion  was  granted  at  the  same  time  as  the  land ;  but  the  Court  will  pre- 
sume the  grant  where  the  user  has  been  long-continued  and  uninterrupted, 
and  the  burden  of  proof  lies  on  the  lord  who  seeks  to  disturb  the  long-con- 
tinued user. 

Where  the  lord  has  attempted  to  stop  the  user  of  a  common,  the  fact  that 
some  of  the  tenants  have  yielded  to  such  attempts  is  not  an  interruption  of 
the  right  within  the  meaning  of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71), 
10  as  to  bar  the  rights  of  freeholders  who,  as  a  body,  have  never  yielded  to, 
or  acquiesced  in,  the  claim  of  the  lord. 

Discussion  as  to  claims  to  a  right  of  recreation  over  a  common. 

Whether  freehold  tenants  can  claim  by  custom,  qutere. 

Earl  of  Dunraven  v.  Llewellyn  (1)  considered. 

IHIS  was  a  suit  by  John  Warrick,  Julian  Ooldsmid,  William 
Mward  Dawson,  and  Joseph  Ja/C(As,  on  behalf  of  themselves  and 
all  other  the  tenants  of  the  manor  of  Plumatead,  against  the  Provost 
and  Scholars  of  Queen's  CdUege,  in  the  University  of  Oxford,  and 
the  Bev.  WHMam  Jackson. 

The  manor  of  PlvmsUad  is  an  ancient  manor,  situate  partly 
in  the  parish  of  Plumstead  and  partly  in  the  parish  of  East  Wick- 
Jiam,  in  the  county  of  Kent,  and  now  belongs  to  the  Provost  and 
Scholars  of  Queen's  CoUege.  It  comprises  freehold  tenements  to 
the  extent  of  about  400  acres,  but  no  copyholds. 

The  Plaintifis  Warriok,  Ooldsmid,  and  Dawson  respectively 
claimed  to  be  freehold  tenants  of  lands  held  of  the  manor,  and 
the  Plaintiff  Jacobs  claimed  to  be  a  lessee  for-  years  of  lands  so 
held  The  Defendants  admitted  that  the  Plaintiff  Warrick  was 
entitled,  for  an  estate  of  freehold,  to  an  ancient  orchard  held  of 
the  manor ;  that  the  Plaintiff  Dauvon  was  entitled,  for  a  like  estate, 
to  a  parcel  of  land,  now  covered  with  houses,  also  held  of  the 

(1)  15  Q.  B.  791. 
Vou  X.  /  2 
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manor ;  but  they  denied  that  the  Plaintiffs  Oddsmid  and  Jaco 
held  any  lands  of  the  manor. 

Within  the  manor  are  three  commons :  Plvmstead  Camnum^  con- 
taining about  110  acres;  Bostal Heath,  containing  about  55  acres ;  and 
Shcyulder-of-Mutton  Oreen^  containing  between  three  and  four  acres. 

The  bill  alleged  that  for  a  period  of  thirty  years  next  before  the 
acts  of  the  Defendant  college  thereby  complained  of — and^  in  fact, 
commencing  at  such  time  that  the  memory  of  man  runneth  not  to 
the  contrary — ^the  predecessors  in  title  of  the  Plaintiffs,  and  the 
Plaintiffs  and  the  other  freehold  tenants  of  the  manor,  had  enjoyed, 
as  of  right  and  without  interruption,  the  following  common  rights, 
as  to  the  right  to  pasture  for  commonable  cattle,  appendant,  and 
as  to  all  other  rights  of  pasture  and  the  other  common  rights, 
appurtenant  to  their  several  tenements  held  of  the  lords  of  the 
manor :  yiz.  (1)  A  right  of  pasture  upon  the  three  commons  for 
all  sorts  of  cattle  levant  and  couchant,  as  well  commonable  as 
others,  and  a  right  to  feed  geese,  ducks,  and  suchlike  birds  upon 
Shwdd&iMyf'Mutton  Oreen;  (2)  A  right  of  estovers,  and  hay-bote, 
and  wood-bote«  and  turbary,  to  cut  so  much  turf,  furze,  gorse,  fern, 
and  underwood,  upon  Plvmslead  Common  and  BostcU  Heath,  as  might 
be  required  for  fuel  to  be  consumed  upon  their  tenements,  and  for 
the  purpose  of  fodder  and  litter  for  cattle  levant  and  couchant  on 
their  tenements^  and  for  other  purposes  of  agriculture  and  hus- 
bandry necessary  for  the  beneficial  and  profitable  enjoyment  and 
use  of  their  tenements,  and  to  dig  so  much  loam,  sand,  and  gravel 
upon  the  said  commons  as  may  be  required  or  necessary  for  the 
beneficial  enjoyment  of  their  tenements ;  (3)  A  right  to  use  the 
whole  of  the  three  commons  for  walking,  driving,  and  riding  on 
horseback,  and  for  the  enjoyment  of  air  and  exercise,  and  for 
amusement  and  recreation,  and  particularly  as  to  Shoulder-of- 
Mutton  Oreen,  a  right  to  use  the  same  for  all  lawful  village  sports^ 
games,  and  pastimes ;  and  (4)  other  rights,  privileges,  and  customs. 

The  bill  also  contained  allegations  to  the  effect  that  in  or  about 
the  year  1866  the  college  inclosed  various  parts  of  Plumstead 
Common  and  Bostal  Heath,  and  inclosed  nearly  the  whole  of 
Shoulder-of'Mutton  Oreen,  and  stopped  up  ancient  paths  over  the 
conmions ;  and  also,  about  the  same  time,  entered  into  negotia- 
tions with  the  War  Department  of  Her  Majesty's  Government,  for 
the  lease  to  them  of  a  considerable  portion  of  Plumriead  Commorhf 
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as  a  practice-ground  for  artillery^  cayalry,  and  infantry;  and 
that  it  was  intended  to  erect  houses  and  other  buildings  on  the 
lands  so  inclosed,  or  some  of  them. 

In  August,  1866,  this  suit  was  instituted :  and  the  bill  prayed  for 
a  declaration  that  the  FlaintifiEs  and  other  freehold  tenants  of  the 
lords  of  the  said  manor  were  entitled  to  the  yarious  common  rights 
already  mentioned ;  and  for  an  injunction  to  restrain  the  Defendant 
college,  their  servants,  agents,  and  workmen,  from  inclosing,  or 
suffering  to  remain  or  be  inclosed,  any  part  of  the  three  commons ; 
and  from  letting,  or  agreeing  to  let,  any  part  of  any  of  the  commons 
as  a  practice-ground  for  the  exercise  of  artillery,  cavalry,  and  in- 
fantry ;  and  from  in  any  manner  disturbing  or  interfering  with  any 
of  the  said  rights  of  the  Plaintiffs  and  the  other  freehold  tenants  of 
the  lords  of  the  said  manor  on  and  over  the  three  commons,  or  any 
or  one  of  them ;  or  interrupting  their  free  ingress  to  and  egress  from 
the  same,  or  any  or  one  of  them ;  and  in  particular  from  erecting, 
or  commencing  to  erect,  and  from  entering  into  any  agreement  as  to 
the  erection  of^  any  houses,  buildings,  or  fences  upon  any  part  of  any 
one  of  the  three  commons,  and  from  allowing  any  roads  or  paths 
recently  stopped  up  to  remain  so  stopped  up. 

The  Defendant,  the  Bev.  WiUiam  Jaekaan,  was  the  provost  of 
Q^een^8  College  for  the  time  being,  and  was  made  a  party  for  the 
purposes  of  discovery  only. 

The  cause  now  came  on  to  be  heard.  In  support  of  their  case 
the  Plaintiffs  mainly  relied  on  various  entries  in  the  Court  Bolls 
from  1685  down  to  a  recent  period.  Of  these  entries  the  following 
may  serve  as  samples : — At  a  view  of  frankpledge  held  on  the  24th 
of  October,  1689,  the  jury  presented  that  no  one  ought  to  cut 
turf  on  the  common  of  Plvmsleady  except  only  those  who  reside  in 
the  parish,  and  that  they  should  use  and  bum  the  same  only  in 
houses  described  in  the  Court  Bolls  as  ''  domos  twxs  mansionales  f* 
and  that  if  any  fine  or  amercement  should  be  imposed  upon 
offenders,  one  moiety  should  be  for  the  poor  of  PlumsUady  and  the 
other  for  the  lord  of  the  manor.  At  a  view  of  frankpledge  and 
Court  Baron  held  on  the  19th  of  October,  1704,  the  jury  presented 
that  all  persons  of  the  parish  of  Plumstead  who  should  keep 
cattle  upon  the  common  of  the  manor  after  the  1st  of  May  then 
next  should  be  amerced  for  each  head  of  cattle  2a.  6d. ;  and  they 
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also  presented  that  Thomas  Newingixm^  not  being  a  parishioner  of 
Phmdeady  had  cut  a  great  quantity  of  turf  and  heath,  and  he 
was,  therefore,  amerced  408. ;  and  they  further  presented  that 
all  persons  who  were  not  parishioners  of  the  parish  of  Plum- 
steady  and  had  cut  turf  or  heath  on  the  common  of  the  manor, 
should  pay  to  the  lord  of  the  manor  208.  for  every  hundred  turves, 
and  20a.  for  every  hundred  of  heatL  At  a  Court  Leet  and  Court 
Baron  (1),  held  on  the  27th  of  October,  1712,  it  was  presented  that 
all  persons  who  should  cut ''  cespites  virides  "  (wnglicey  place  turf) 
upon  the  common  of  the  manor  should  pay  to  the  lord  of  the 
manor  lOs.  for  every  hundred;  and  that  all  persons,  '^ inquilinas" 
{anffliee,  inmates)  of  Plumstead,  who  should  cut  turf  and  heath  upon 
the  common  of  the  manor,  should  pay  to  the  lord  of  the  manor  IO5. 
for  every  hundred ;  and  that  every  person  who  should  cut  heath 
upon  the  common  of  the  manor,  for  the  use  of  their  kilns  within 
the  manor,  beyond  200  in  the  year,  should  pay  to  the  lord  165.  for 
every  hundred  thereof,  and  that  they  should  pay  to  the  lord  208.  for 
every  thousand  of  turf  beyond  2000  cut  for  the  purpose  aforesaid. 

The  Plaintiffs  also  relied  on  the  fact  that  in  1818  a  lease  of  part  of 
Plumstead  Common  had  been  granted  by  the  college  to  Andrew 
Strahan  and  BvUer  Adams  for  a  term  of  twenty-one  years,  and 
that  previously  to  the  granting  of  this  lease  a  meeting  of  free- 
holders of  the  manor  was  held  on  the  25th  of  March,  1817,  at 
which  the  proposed  lease  was  sanctioned,  upon  the  terms  that  the 
annual  rent  should  be  208. ;  one  moiety  of  which  was  to  be  pay- 
able to  the  lords  of  the  manor,  and  the  other  moiety  to  the 
overseers  and  churchwardens  of  the  poor  of  the  parish  of  Plum- 
stead,  to  be  laid  out  by  them  in  the  purchase  of  bread  for  the 
poor  of  the  parish.  On  the  lease  actually  executed  was  indorsed  a 
memorandum  signed  by  seven  freeholders  of  the  manor,  who 
thereby  signified  their  approval  and  allowance  of  the  lease. 

The  Plaintiffs  also  adduced  parol  evidence,  shewing  that  they 
and  other  persons  claiming  to  be  freeholders  of  the  manor  had  in 
recent  times  turned  out  their  cattle  on  the  conmions,  and  cut  furze 
and  turf  there. 


(1)  In  the  Bolls,  the  entries  relating 
to  Courts  Baron  and  Courts  Leet  were 
in  many  cases  so  mixed  up  that  it  was 


difficult  to  ascertain  to  which  Court 
some  of  the  entries  related. 
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The  Defendants  by  their  answer  stated  that  some  parts  of  Plum- 
stead  Common  had  been  inclosed  between  1834  and  ISSS,  and  the 
rest  at  rarions  times  between  the  latter  year  and  1866*.  In  1834 
a  board  was  placed  by  the  coUege  on  Shotdder-of-MuUon  Oreen 
warning  all  persons  against  cutting  tarf  or  digging  for  gravel 
thereon  withoat  leave  from  the  college ;  and  in  1859  similar  boards 
were  placed  on  Plwnstead  Common  and  BosUd  Heath,  In  1860 
letters  in  the  following  terms  were  sent  by  the  solicitors  of  the 
college  to  all  persons  whose  cattle  were  foand  on  the  commons : — 

«  Lond(m,  10,  Whitehall  Plaee, 
"  13th  August,  1860. 
^^Plumstead, 
«  We  beg  to  call  your  attention  to  the  fact  of  the  Provost  and 
Scholars  of  Queen^s  College,  Oxford,  being  lords  of  the  manor  of 
Phmslead,  and  the  owners  of  considerable  property  in  the  parish, 
including  Plumstead  and  Bosiai  Commons,  and  to  ask  you  by  what 
authority  you  depasture  upon  Common.    (The 

blanks  were  for  the  description  of  cattle  and  the  name  of  the 
common.) 

**  We  are  advised  that  you  have  no  such  right,  and  understand 
that  you  have  not  received  any  authority  from  the  lords  or  their 
former  agents ;  therefore  we  request  an  immediate  reply  to  this 
letter. 

"  Some  arrangement  might  be  made  for  turning  your  cattle  on 
the  common  on  payment  of  a  yearly  sum  to  the  college;  and 
unless  that  be  done,  we  shall  have  no  alternative  but  to  bring  an 
action  against  you,  or  to  impound  your  cattle. 

*'If  you  wish  to  make  an  arrangement  with  the  college,  you 
must  call  upon  Mr.  Samuel  Cook,  the  common-keeper,  with  such 
explanation  as  you  can  give ;  or  we  shall  be  ready  to  confer  with 
yon,  or  any  one  on  your  behalf,  if  you  think  it  advisable  to  come 
here  for  the  purpose. 

"  We  are,  Sir, 

"  Tour  obedient  servants, 

**  WhUe,  BorreU,  &  White. 

"  Solicitors  to  the  College." 

The  Defendants  alleged  that  the  effect  of  these  notices  was  that^ 
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with  one  exception,  all  persons  either  removed  their  cattle  from, 
the  commons,  or  made  terms  with  the  college  for  continuing  them 
there.  The  excepted  individual  was  a  person  named  Winny  who 
set  np  a  title  by  prescription  in  respect  of  an  ancient  house,  and 
the  Defendants  did  not  consider  it  worth  while  to  incur  the  expense 
of  a  litigation  with  him.  In  1860  and  1861  proceedings  were 
taken  by  the  college  against  various  persons  for  cutting  turf  and 
removing  gravel ;  and  the  Defendants  alleged  that  such  proceedings 
practically  put  a  stop  to  the  cutting  of  turf,  furze,  and  heath,  and 
the  removal  of  gravel. 

The  PlaintiSs,  however,  were  able  to  shew  that  various  persons 
claiming  to  be,  or  to  hold  under,  freeholders,  and  in  particular  the 
Plaintiff  Joseph  Jacobs,  did  not  acquiesce  in  the  claims  of  the  college, 
and  continued  to  exercise  various  of  the  rights  claimed  by  the  bill. 

Sir  BotmdeU  Palmer^  Q.C.,  Mr.  JoAua  Williams,  Q.C.,  and  Mr. 
W.  B.  Fisher,  for  the  Plaintiffs  :— 

The  ease  of  Smith  v.  Earl  Brownlow  (1)  shews  that  the  suit  is 
properly  framed ;  and  we  contend  that  the  evidence  which  we  have 
adduced  is  sufficient  to  support  our  claim. 

It  will  probably  be  contended,  on  the  other  side,  that  the  Court 
Bolls,  on  which  we  rely  much,  shew  that  the  rights  of  common 
claimed  by  the  bill  belong  not  to  the  freeholders  of  the  manor,  but 
to  the  parishioners  of  Plumstead,  and  that  a  claim  to  a  right  of 
common  by  parishioners  cannot  be  maintained :  Oaleward^s  Case  (2). 

It  is  admitted  that  the  manor  and  parish  are  not  now  coextensive ; 
but  it  appears,  from  documents  proved  in  the  cause,  that  the  manor  of 
Plumstead  comprised  originally  the  whole  of  the  parishes  of  Plum- 
stead  and  East  Wickham,  and  that  there  were  divers  submanors  held 
of  it.  The  lords  of  the  manor  of  Pltmistead  were  formerly  the  monas- 
tery of  St,  Augustine,  Oanterbury ;  and  on  the  dissolution  of  the 
monasteries,  Henry  YIIL  granted  out  the  submanors  to  be  held  of 
him  in  capite  ;  and  the  tenants  of  these  submanors  had,  or  at  least 
might  have  had,  rights  of  common  over  the  wastes  of  the  manor  of 
which  they  were  formerly  held;  and  so  the  persons  entitled  to 
rights  of  common  would  be  the  freeholders  of  lands  within  the 
parish,  and  their  tenants,  all  of  whom  would  be  rated  to  the  poor, 

(1)  Law  Rep.  9  Eq.  241.  (2)  6  Rep.  69,  b. 
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and  might  be  properly  described  as  parisbioners.  The  word 
*^  parishioner "  is  a  word  of  flexible  meaning,  and  to  be  construed 
according  to  the  subject-matter  to  which  it  is  applied:  Bex  y, 
Mashiier  (1) ;  Bex  v.  Davie  (2) ;  Attometf-Oeneral  v.  Forsier  (3). 
That  the  meaning  which  we  attach  to  it  in  the  Court  Bolls  is  the 
true  one  is  shewn  by  the  proceedings  with  respect  to  the  lease 
granted  in  1818 ;  for  there  the  consent  of  the  freeholders  was  asked 
and  obtained,  although  part  of  the  rent  reseryed  was  to  be  applied 
for  the  benefit  of  the  parish.  These  proceedings  are  also  impor- 
tant in  this  respect,  that  they  rebut  the  defence  set  up  by  the 
college,  who  say  that  no  one  has  any  right  to  the  commons  besides 
themselyes. 

It  will  be  borne  in  mind  that  we  do  not  seek  to  establish  pre- 
scriptiye  rights,  but  we  claim  to  exercise  customary  rights  whose 
origin  is  coeval  with  that  of  the  manor ;  and  it  is  for  the  Defen- 
dants to  shew  that  these  rights  have  been  abandoned.  Mere  lapse 
of  time  without  exercise  of  the  right  of  common  of  pasture  is  not 
enough.  The  freeholders  may  have  abstained  from  exercising 
their  rights  for  some  very  good  reason — as,  for  example,  that  there 
was  no  pasture  on  the  common. 

The  origin  of  common  appendant  is  explained  in  the  following 
authorities :  Comyn's  Digest,  title  '^  Common,"  B ;  Mettor  y.  Spate- 
man  (4) ;  Bennett  y.  Beeve  (5).  It  may  be  said  that  the  lands 
held  by  the  Plaintiffs  are  not  arable  lands,  and  consequently  not 
such  as  that  a  right  of  common  could  attach  to  them ;  but  where 
common  of  pasture  has  in  fact  been  enjoyed,  it  will  be  presumed 
that  the  land  in  respect  of  which  it  has  been  enjoyed  was  originally 
arable  land :  Tyrringham'e  Case  (6) ;  Carr  v.  Lambert  (7). 

As  to  the  rights  of  walking  and  recreation.  A  right  of  roaming 
oyer  a  piece  of  land,  or  **  servitus  spaiiandi,'*  is  known  to  the  law, 
and  is  maintainable :  Duncan  v.  Laueh  (8) ;  Dyee  y.  Hay  (9).  A 
right  of  playing  lawful  sports  and  games  is  also  maintainable : 
Albot  y.  Weekly  (10) ;  Fiick  y.  BawJmg  (11);  Mounaey  y.  lemay  (12). 


H.S. 

1870 


(1)  6  A.  &  E.  153. 

(2)  Ibid.  374. 

(3)  10  Ves.  335. 

(4)  1  Wms.  Saund.  343. 

(5)  Willes,  227. 

(6)  4  Rep.  36  a. 


(7)  Law  Rep.  1  Ex.  168. 
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These  authorities  shew  that  the  right  may  be  claimed  by  the  in* 
habitants  of  a  town,  or  the  freemen  and  citizens  of  a  borough ;  and 
if  ,so,  why  not  by  the  tenants  of  a  manor  ? 

Mr.  MeUishy  Q^C,  Mr.  Jessel,  Q.C.9  Mr.  LindJey,  and  Mr.  Eiton^ 
for  the  Defendants : — 

The  bill  is  founded  on  a  mistaken  view  of  the  law.  It  is  assumed 
that  if  a  man  possesses  two  acres  of  freehold  land  within  the  manor 
of  Plwnstead  he  is  entitled  to  aU  the  rights  of  common  claimed  by 
the  bill.  But  that  is  not  so.  Each  tenant  has  such  a  right  of 
common  as  was  granted  to  him,  and  no  other.  For  example,  no- 
one  can  be  entitled  to  common  appendant  unless  he  has  had  arable 
land  granted  to  him :  TyrringhanCs  Case  (1).  There  is  no  evidence 
that  any  one  of  the  Plaintiffs,  or  their  predecessors  in  title,  has  had 
a  grant  of  any  such  land.  We  admit  that  if  a  right  of  common 
had  been  exercised  in  connection  with  particular  lands  for  a  great 
number  of  years,  there  would  be  a  presumption  that  such  lands 
were  ancient  arable  lands  in  connection  with  which  a  right  of 
common  appendant  had  been  granted ;  but  there  is  no  such  eyi- 
dence  in  this  case.  The  Plaintiffs,  indeed,  say  that  they  have 
exercised  rights  of  common ;  but  they  do  not  shew  that  they  have 
done  so  as  owners  of  any  particular  lands. 

Again,  no  one  can  have  common  of  turbary  except  the  owner  of 
a  house  built  before  the  time  of  JRiehard  I.,  or  a  house  substituted  ' 
for  another  house  built  before  that  time:  LtUtrd^s  C(Ke  (2); 
Dunatan  v.  Tresider  (3)  [They  referred  to  the  authorities  cited 
by  Sir  W.  FoUett,  in  ArleU  v.  EUts  (4),  whose  argument  on  thia 
head  they  adopted.]  Not  one  of  the  Plaintiff  proves  that  he  ia 
entitled  to  such  a  house. 

We  say  then,  that  a  declaration  cannot  be  made  that  all  the 
tenants  of  this  manor  are  entitled  to  rights  of  common  of  pasture, 
turbary,  and  estovers.  The  only  declaration  which  could  possibly 
be  made  would  be  to  the  effect^  that  such  of  the  freehold  tenants  as 
possess  ancient  arable  land  are  entitled  to  common  of  pasture; 
that  such  of  the  freehold  tenants  as  possess  ancient  messuages  are 
entitled  to  common  of  turbary,  &c. ;  but  we  submit  that  no  such 


(1)  4  Rep.  36  a. 

(2)  Ibid.  86  a. 


(8)  5  T.  R.  2. 
(4)  9  B.  &  C.  671. 
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declaration  can  be  made  in  a  suit  framed,  as  this  is,  on  behalf  of  all 
the  freehold  tenants. 

As  to  the  rights  of  recreation  claimed  by  the  bill,  these,  where 
they  exist,  are  personal  rights ;  they  may  belong,  for  example,  to 
the  inhabitants  of  a  village  or  district,  and  may  be  claimed  accord- 
ingly.    Bnt  the  claim  made  by  the  bill  is  not  on  behalf  of  the 
Plaintiffs  as  inhabitants  of  Plumstead,  but  as  freeholders  of  the 
manor,  haying  rights  of  recreation  appurtenant  to  their  tenements 
held  thereof;  and  it  is  impossible  to  adduce  any  authority  what- 
ever to  shew  that  a  person  qtui  freehold  tenant  has  ever  been  held 
entitled  to  any  such  right.    It  has  been  said  at  the  Bar  that  the 
Plaintiffs  claim  these  rights  not  qua  freeholders,  but  simply  as 
having  them ;  they  cannot,  however,  change  the  case  they  have 
set  up. 

Further,  we  say  that  a  suit  cannot  be  maintained  by  a  freehold 
tenant  entitled  to  a  right  of  common  on  behalf  of  himself  and  all 
other  tenants  entitled  to  such  a  right.     Such  a  suit  can  only  be 
maintained  where  there  is  the  same  right  in  all  the  persons  claim- 
ing it.    In  the  case  of  copyholders,  for  example,  we  admit  that 
such  a  suit  can  be  maintained ;  and  thus  the  decision  in  Smith  v. 
Earl  Brownbw  (1)  may  be  supported,  the  Plaintiff  there  having 
been  a  copyholder  as  well  as  a  freeholder,  and  having  filed  his  bill 
on  behalf  of  copyholders  and  freeholders.    The  only  instance  of  a 
similar  bill  on  behalf  of  freeholders  only  is  PoweU  v.  Earl  of 
Poms  (2),  whiph  was  decided  on  demurrer,  the  bill  containing  an 
averment  that  the  rights  of  all  the  tenants  were  the  same  as  those 
of  the  Plaintiff.    The  tenants  in  that  suit  may  have  been  customary 
freeholders,  who  are  simply  copyholders.    A  right  of  common  can- 
not be  claimed  by  the  freeholders  of  the  manor  by  virtue  of  a 
custom,  although  the  law  is  otherwise  with  respect  to  copyholders. 
Tbe  reason  is,  that  a  profit  a  prendre  cannot  be  taken  on  another 
man's  land  by  custom,  although  it  may  by  prescription :  Qrimsteai 
V.  Marlowe  (3) ;    CkynstMe  v.  NichoUon  (4) ;   Attomey-Oeneral  v. 
Mathias  (5) ;  WUlingale  v.  Maitland  (6).    Now,  a  title  by  prescrip- 
tion is  proved  by  the  exercise  of  a  right  by  a  particular  individual 
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(1)  Law  Rep.  9  Eq.  241. 

(2)  1  Y.  &  J.  159. 

(3)  4  T.  B.  717. 


(4)  14  0.  B.  (N.S.)  230. 

(6)  4  K.  &  J.  579. 

(6)  Law  Bep.  3  Eq.  103. 
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and  his  predecessors;  and  eyideuce  given  in  support  of  such  a  title 
in  a  particular  freeholder  is  no  evidence  on  behalf  of  any  otHer  free^ 
holder,  unless  there  be  either  a  presumption  of  law  that  the  rights 
of  all  freeholders  are  the  same,  or  it  be  proved  as  a  matter  of  fact 
that  they  are  so.  There  is  no  such  presumption  of  law :  Chieward^s 
Case  (1) ;  Earl  of  Dunraven  v.  LleweUyn  (2).  Nor  is  there  any 
evidence  adduced  to  shew  that  the  rights  of  all  the  freeholders  in 
this  manor  are  in  point  of  fact  identical. 

It  has  been  decided  in  various  cases,  such  as  Mayor  of  York  \. 
PUkififfton  (3),  that  a  person  claiming  a  single  right  against  a 
number  of  persons,  who  resist  that  right  under  various  titles,  may 
file  a  bill  making  them  all  Defendants ;  but  it  has  never  been  held 
that  several  co-Plaintiffs,  with  different  titles,  could  join  to  esta- 
blish a  right  against  a  single  Defendant.  For  example,  it  was 
never  held  that  the  owners  of  three  iaxms  could  join  as  co-Flaintiffs 
in  establishing  moduses,  on  behalf  of  their  three  farms,  against  the 
owner  of  the  tithes.  Bills  on  behalf  of  a  class  are  only  allowed  in 
cases  of  necessity,  where  a  denial  of  justice  would  otherwise  be  the 
result;  but  where  a  single  Plaintiff  can  file  a  biU,  there  is  no  need 
to  resort  to  such  a  decree.  The  right  to  file  a  representative  bill 
may  be  tested  in  this  way :  if  this  bill  were  dismissed,  would  any 
freeholders  be  bound  except  the  Plaintiffs  ?  Would  it  not  be  open 
to  any  other  freeholder  to  file  another  bill  to  establish  the  same 
rights?  We  say  that  it  would — ^that  you  cannot  bind  an  absent 
man  by  filing  a  bill  on  his  behalf. 

The  claim  to  take  gravel  and  loam  is  clearly  bad.  A  custom 
of  this  sort  ought  to  have  some  limits,  otherwise  the  freehold 
might  be  destroyed:  Lady  WiUon  v.  WiUes  (4);  Clayton  v. 
Corby  (5).  Here  the  claim  is  not  even  confined  to  taking  gravel 
and  loam  for  agricultural  purposes. 

The  Plaintiffs  have  not  proved  a  title  by  presoription  by  giving 
evidence  of  immemorial  user,  nor  have  they  done  so  under  the 
Prescription  Act ;  for  in  order  to  establish  a  title  under  that  Act, 
there  mui^t  be  evidence  of  enjoyment  without  interruption  for 
thirty  years  next  before  the  commencement  of  the  suit :  2  &  3 


(1)  6  Rep.  59  b. 

(2)  15  Q.  B.  791. 


(5)  6  Q.  B.  416. 


(3)  1  Atk.  282. 

(4)  7  East,  121. 
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Will.  4,  c  71,  ss.  1,  4.  Now  here  the  suit  commenced  in  1866 ; 
but  we  shew  that  ever  since  1859  all  persons  have  been  stopped 
in  the  exercise  of  the  rights  claimed. 

Again,  we  say  that  the  Plainti£fs  have  not  shewn  themselves  to 
be  entitled  to  any  land  in  respect  of  which  they  can  have  the 
rights  they  claim.  All  that  is  .  shewn  is,  that  one  Plaintiff  is 
entitled  to  an  ancient  orchard,  in  respect  of  which  there  can  be 
no  right  of  common  of  pasture ;  and  that  another  is  entitled  to  a 
piece  of  land  which  is  completely  built  upon,  and  consequently  in 
respect  of  which  any  right  of  common  which  ever  existed  must  be 
taken  to  be  abandoned,  or  at  all  events  suspended :  Carr  v.  Lam' 
hert  (1) ;  Beg.  v.  Charley  (2) ;  Crossley  v.  lAghtowler  (3). 

Besides  all  this,  we  deny  that  the  evidence  proves  the  existence 
of  any  rights  in  the  freeholders.  Any  rights  which  are  shewn  to 
exist  belong  to  the  inhabitants  or  parishioners  of  Plumstead,  not  to 
the  tenants  of  the  manor.  The  right  of  recreation,  for  example, 
is  proved  to  exist  just  as  much  as  the  right  of  cutting  turf:  the 
former  right  must  belong  to  the  inhabitants,  not  to  the  freeholders ; 
and  why  may  not  the  same  remark  apply  to  the  latter?  It  is 
assumed,  on  the  other  side,  that  the  manor  of  Plumstead  originally 
comprised  the  whole  parish;  and  that  when  a  submanor  was 
granted  out,  the  tenants  of  the  submanor  retained  their  former 
rights  of  common ;  that  would  depend  on  the  grant,  and  th^  fieM^t 
cannot  be  assumed  without  evidence. 
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Sir  BoundeU  Palmer,  in  reply : — 

It  is  denied  that  freehold  tenants  of  a  manor  have  such  a  com- 
munity of  interest  as  to  enable  them  to  maintain  this  suit,  though 
it  18  admitted  that  copyholders  have  such  a  community  of  interest 
The  same  point  was  raised  in  Smith  v.  Earl  Brownhw  (4),  and  must 
be  taken  to  have  been  decided  adversely  to  the  Defendant ;  for  by 
the  decree  a  declaration  was  made,  in  the  terms  of  the  prayer  of  the 
billy  to  the  effect  that  the  Plaintiffs  were  entitled  to  rights  appen- 
dant or  appurtenant  to  their  freehold  and  copyhold  tenements ; 
and  if  it  had  been  held  that  qua  freeholder  the  Plaintiff  could 
not  maintain  his  suit,  such  a  declaration  would  have  been  improper. 


(1)  Law  Rep.  1  Ex.  163. 

(2)  12  Q.  B.  615. 


(3)  Law  Rep.  3  Eq.  279. 

(4)  Ibid.  9  Eq.  241. 
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It  is  said  that  a  freehold  tenant  must  claim  his  rights  either 
under  grant  or  by  prescription,  not  by  custom ;  and  that  so  doing, 
every  tenant  must  sue  separately  in  respect  of  any  infringement 
of  his  rights.  I  admit  that,  as  explained  in  Co.  Litt,  (1),  there  is 
a  well-founded  difference  between  custom  and  prescription;  but 
the  consequences  which  flow  from  that  difference  are,  in  a  Court  of 
Equity  at  all  events,  much  smaller  than  has  been  supposed. 

In  the  first  place,  it  is  dear  that  in  establishing  title  by  pre- 
scription, custom  is  an  important  ingredient.  Thus  in  Comyns 
Digest,  tit.  **  Prescription,"  it  is  laid  down  that  prescription  rests  on 
two  things,  time  and  usage :  usage  is  the  Latin  word  usi^,  which 
is  equivalent  to  consueludo,  i.e.  custom.  In  12  Car.  2,  c.  24,  s.  1,  it 
is  enacted  that  all  tenures  shall  be  turned  into  common  socage, 
any  law,  statute,  custom,  or  usage  to  the  contrary  notwithstanding — 
a  passage  which  shews  the  close  connection  between  custom  and 
usage,  and  also  shews  that  customs  may  govern  the  incidents  of 
freehold  tenures ;  for  the  statute  deals  only  with  freeholds,  the  law 
relating  to  copyholds  remaining  unaltered. 

The  nature  of  a  right  of  common  is  explained  in  Co.  LUt.  (2), 
and  the  definition  of  it  does  not  imply  several  grants  to  many 
persons,  but  a  single  grant  in  which  many  participate.  Cokes  first 
division  of  common  of  pasture  is  common  appendant,  of  which  he 
says  that  it  is  of  common  right,  and  therefore  a  man  need  not 
prescribe  for  it.  There  is  no  doubt  a  difference  in  the  mode  in 
which  a  freeholder  and  a  copyholder  claim  a  right  of  common ; 
the  former  prescribes  for  it  in  his  own  name,  the  latter  in  the 
name  of  the  lord.  The  reason  is,  that  a  copyholder  has  not  sach 
an  estate  as  to  support  a  title  by  prescription :  Hoskins  v.  Bcbins  (3). 
But  although  each  freeholder  prescribes  in  his  own  name,  and 
each  copyholder  in  the  name  of  his  lord,  it  by  no  means  follows 
that  there  is  no  community  of  interest  among  freeholders,  or  that 
fr-eeholders  are  not  affected  by  the  customs  of  a  manor,  as  the  De* 
fendants  contend.  Ferryman  8  Case  (4)  and  Griedeys  Case  (5)  shew 
that  the  custom  of  a  manor  extends  to  freeholders ;  and  many  other 
cases  are  cited  in  Scriven  on  Copyholds  (6) ;  Nelson's  Lex  Mane- 


(1)  Page  113  b. 

(2)  Page  122. 

(3)  *2  Wms.  Sauud.  319  f. 


(4)  ;5  Rep.  83  b. 

(5)  8  Rep.  38  a. 

(6)  3rd  Ed.  vol.  ii.  pp.  742,  747. 
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riorum  (1).  In  DamereU  y.  Pratheroe  (2\  the  lord  cloiined  a  heriot 
by  castoniy  and  proved  his  title  by  presentments  on  the  Court 
Bolls. 

[The  Masteb  of  the  Bolls  : — How  do  you  reconcile  that  case 
with  Earl  of  DunravenY.  LletoeUyn  ?  (3)]. 

Sir  BaundeU  Palmer : — In  that  case  the  question  was  whether  a 
particular  spot  of  land  formed  part  of  the  waste  of  a  manor,  or 
belonged  to  an  entire  stranger.  Evidence  was  offered  that  tenants 
of  the  manor  had  said  that  the  spot  formed  part  of  the  waste ;  but 
such  statements  were  clearly  of  no  greater  weight  than  if  they  had 
been  made  by  the  lord  of  the  manor  himself;  and  it  is  quite  clear 
that  no  amount  of  statement  by  him  could  establish  his  own  title 
against  a  third  party ;  but  it  is  a  very  different  thing  where,  as  in 
DamereU  v.  Protheroey  and  in  the  present  case,  the  question  is 
between  the  lord  of  the  manor  and  his  tenants. 

It  is  desirable  to  bear  in  mind  the  issue  raised  by  this  suit.  The 
Plaintiff  comes  forward,  not  claiming  a  right  in  himself,  and  taking 
no  notice  of  any  one  else,  but  saying  that  he  and  all  the  tenants  of 
the  manor  have  certain  rights.  The  Defendants  reply  by  saying 
that  no  one  has  any  right  whatever.  The  evidence  they  offer  does 
not  go  to  shew  that  different  classes  of  tenants  had  different  rights ; 
in  fact,  it  would  be  hopeless  to  look  for  any  evidence  of  the  kind, 
for  all  these  tenancies  were  created  before  the  Statute  of  Quia 
Emptores,  at  a  time  when  the  freeholders  by  themselves  formed  a 
class  of  tenants  of  the  manor ;  and  it  was  not  the  practice  to  carve 
out  particular  tenures.  But  though  no  such  evidence  is  offered, 
it  is  argued  that  common  of  pasture  is  incident  only  to  arable 
land  within  the  manor,  and  not  to  orchards  or  houses.  But  in 
ancient  times  only  arable  lands  were  granted  out  for  purposes  of 
cultivation ;  and,  as  incident  to  such  a  grant,  the  law  presumed  a 
grant  of  a  right  of  common.  Every  tenant  was  bound  to  plough 
and  manure  his  own  land ;  and  he  was  presumed  to  require  land 
to  feed  the  cattle  he  employed  for  such  purposes.  It  has  never 
been  supposed  that  in  order  to  establish  a  right  to  common 
you  must  shew  that  your  predecessors  in  title  ploughed  some  land 
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previously  to  the  Statute  of  Quia  Emptores  ;  on  the  contrary,  all  the 
cases  shew  that  every  presumption  will  be  made  which  is  consistent 
with  the  actual  enjoyment  of  the  land  in  respect  of  which  the 
common  is  claimed,  and  that  though  the  condition  of  the  land  be 
altered  the  right  of  common  remains :  TyrringhanCB  Case  (1) ; 
Emerhn  v.  Selby  (2) ;  Carr  v.  Lambert  (3).  The  case  of  Dunstan 
V.  Tresider  (4)  was  decided  on  a  point  of  pleading. 

But  even  at  law  freeholders  have  in  certain  cases  been  allowed 
as  a  body  to  claim  right  of  common.  Thus,  in  Potter  v.  North  (5), 
it  was  pleaded,  in  bar  to  an  action,  that  freeholders  and  copyholders 
had  a  right  of  common,  and  the  plea  was  held  good.  Again,  it 
appears  from  Fitzherherfs  Natura  Brevium  (6),  tenants  of  ancient 
demesne  were  entitled  to  sue  out  a  writ  of  monstravertmif  the  pro- 
ceedings under  which  were  in  the  nature  of  a  suit  by  a  member  of 
a  class  as  a  representative  of  the  whole'class ;  and  though  such  a 
privilege  is  at  law  confined  to  tenants  of  ancient  demesne,  a  Court 
of  Equity  will  find  no  difficulty  in  applying  the  principle  to  cases 
of  a  like  nature.  It  also  appears  from  the  same  book  (7),  that  the 
lord  of  a  manor  might  sue  out  a  writ  de  consueludinihus  et  serviHis  ; 
and  the  form  of  this  writ  was  a  command  by  the  King,  that  A.  B. 
do  to  C.  D.  the  customs  and  services  which  he  ought  to  do  for  his 
freehold,  which  he  holds  of  C.  D.  in  G.  That  proves  that  the  free- 
holders of  a  manor  are  bound  by  its  customs ;  and  though  the 
tenants  do  not  appear  to  have  had  the  privilege  of  suing  out  a  like 
writ  against  the  lord  of  the  manor,  that  is  a  defect  in  legal  proce- 
dure which  a  Court  of  Equity  will  have  no  difficulty  in  supplying. 
It  is  to  be  observed  that  FUzherhert  expressly  says  that  the  lord 
may  sue  several  tenants  by  the  same  writ. 

The  cases  in  Equity  were  all  cited  by  me  in  the  argument  in 
Smith  V.  Earl  Broumlow  (8),  and  on  this  occasion  I  shall  content 
myself  with  citing  only  a  few  of  them.  Tothill,  under  the  title 
**  Common  "  (9),  mentions  a  case  of  Tenants  ofDosthorp  v.  Loveday, 
in  which  he  says  ''  a  point  of  common  "  was  determined.  Mayor  of 
York  V.  PUkington  (10)  was  a  suit  against  Defendants  having  no 

(1)  4  Rep.  36  a.  (6)  Vol.  i.  p.  14. 

(2)  6  Mod.  115.  (7)  Vol.  ii.  p.  151. 

(3)  Law  Rep.  1  Ex.  168.  (8)  Law  Rep.  9  Eq.  241. 

(4)  5  T.  R.  2.  (9)  Page  98. 

(5)  1  Wms.  Saund.  346,  349.  (10)  1  Atk.  282. 
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commimity  of  interest ;  and  Lord  Hardmeke  says :  **  A  bill  may  be 
brought  against  tenants  by  a  lord  of  a  manor  for  encroachments, 
or  by  tenants  against  a  lord  of  a  manor  as  a  disturber^  to  be  quieted 
in  the  enjoyment  of  their  common ;  and  as  in  these  cases  there  is 
one  general  right  to  be  established  against  aU,  it  is  a  proper  bill,  nor 
is  it  necessary  all  the  commoners  should  be  parties."  There  is  no 
reason  for  saying  that  by ''  tenants  "  in  this  passage  are  meant  copy- 
hold tenants  only.  Again,  the  same  Judge  says,  in  Lard  Tenkam  y. 
Herbert  (1) :  ''It  is  certain,  where  a  man  sets  up  a  general  exclusive 
right  and  where  the  persons  who  controvert  it  with  him  are  very 
numerous,  and  he  cannot,  by  one  or  two  actions  at  law,  quiet  that 
righty  he  may  come  into  this  Court  first,  which  is  called  a  '  bill  of 
peace,'  and  the  Court  will  direct  an  issue  to  determine  the  rights  as 
in  disputes  between  lords  of  manors  and  their  tenants,  and  between 
tenants  of  one  manor  and  another."  These  passages  are  sufficient 
authority  for  the  institution  of  this  suit ;  for  here  the  Defendants 
are  setting  up  an  exclusive  right  to  this  common,  and  are  urging,  by 
way  of  defence,  that  there  ought,  in  equity  as  well  as  at  law,  to  be 
separate  proceedings  by  each  tenant  to  establish  his  right,  contrary 
to  the  express  judgment  of  Lord  Hardwieke.  Besides,  Powell  v.  Earl 
of  Powis  (2)  is  identical  with  this  case.  But  even  if  it  be  not,  why 
should  the  three  old  cases  be  overruled  ?  Are  they  not  entirely 
consistent  with  the  principles  of  the  Court,  which  constantly  inter- 
venes to  extend  justice  to  large  numbers  of  persons  in  cases  where 
the  machinery  of  law  is  defective  ?  What  authority  is  there  against 
it  ?  The  only  one  cited  is  Earl  of  Dunraven  v.  UeweUyn  (3). 
That  was  not  the  case  of  a  bill  of  peace,  nor  was  the  question  there 
between  the  lord  of  a  manor  and  his  tenants ;  but  it  was  between 
the  lord  and  a  stranger,  the  lord  trying  to  establish  his  right  by 
means  of  the  declaration  of  parties  in  the  same  interest  as  him- 
self ;  and  all  that  was  decided  was,  that  the  matter  in  dispute  was 
not  such  a  matter  of  public  reputation  as  to  allow  such  declara- 
tions to  be  admitted  in  evidence.  That  is  no  authority  that  the 
tenants  of  a  manor  cannot  maintain  a  bill  of  peace  against  the  lord. 
Oatewar^s  Case  (4),  Orimstead  v.  Marlotoe  (5),  and  other  cases 
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(5)  4  T.  R.  717. 


(3)  15  Q.  B.  791. 

(4)  6  Bep.  59  b. 
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were  cited  by  the  other  side ;  bat  they  only  go  to  shew  that  you  can- 
not claim  a  right  of  common  except'as  incident  to  an  estate ;  thus  it 
will  not  do  to  claim  such  a  right  for  the  inhabitants  of  a  particular 
place.  But  this  suit  is  not  open  to  such  an  objection.  Then  it  is 
said  that  the  entries  in  the  Court  Bolls  speak  of  the  parishioners  and 
inhabitants  of  Plumstead  as  being  the  persons  entitled  to  the  rights 
we  claim.  But,  with  reference  to  that,  it  is  to  be  observed  that 
when  you  find  the  expressions  ''parishioners"  and  '^ inhabitants," 
it  is  always  in  a  negative  connection,  to  define  those  who  have  not 
the  right,  and  not  those  who  have  it.  Thus,  a  person  not  a  parish- 
ioner is  Sued  for  exercising  the  right,  and  the  fact  of  his  not  being 
a  parishioner  is  conclusive  against  him ;  but  it  is  not  to  be  in- 
ferred that  all  parishioners  were  considered  as  entitled  to  such 
rights.  If  this  be  borne  in  mind,  it  will  be  found  that  the  Court 
BoUs  establish  one  title  to  all  the  rights  we  seek  to  establish, 
except  that  of  recreation,  with  which  I  do  not  now  deal. 


April  25.    Lord  Komilly,  M.R. : — 

This  is  a  suit  instituted  by  four  gentlemen,  on  behalf  of  them- 
selves and  all  other  the  tenants  of  the  manor  of  Plumstead,  in 
Kent,  against  the  Provost  and  Scholars  of  Queen^s  CoUege,  O^ord, 
praying  that  they  may  be  restrained  from  approving,  that  is, 
inclosing,  the  common  of  Plumstead,  and  also  the  green  called 
Shmilder-of'Mutton  Green, 

The  evidence  of  the  user  of  the  common  for  pasture  of  common- 
able beasts,  and  of  cutting  furze  and  turf,  is  continuous  in  the 
Court  Bolls  from  a  very  early  period ;  nor  does  it  appear  to  me  to 
have  ever  been  contested  by  the*  college  until  the  appointment  of 
Mr.  John  MeadovDS  While  as  their  steward  in  1859,  when  he  took 
steps  to  claim  the  whole  waste  for  the  college.  These  measures 
as  against  several  persons  were  successful,  but  were  resisted  by 
other&  This  proceeding  it  is  which  has  led  to  this  suit.  Bespect- 
ing  this  it  will  be  necessary  for  me  to  recur  presently ;  but  in 
the  first  instance  I  must  notice  a  matter  which — partly  as  a 
matter  of  substance,  but  principally  one  of  form — has  been  very 
strenuously,  and  indeed  principally,  argued  before  me,  and  most 
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relfed  upon  As  aH  objeettmi  to  the  fotlndatjon  of  this  sail*  tt  t^ 
this :  It  is  contended  that  a  snit  cannot  be  instituted  by  some 
freehold  tenants  of  a  manor  on  behalf  of  themselves  and  all  the 
other  freehold  tenants  of  the  manor  respecting  any  manorial  rights 
or  enstoms.  This,  though  apparently  merely  a  technical  objection, 
18  one  of  great  importance,  both  as  regards  this  case  and  others  of 
a  similar  character,  and  one  which  I  have  found  it  necessary  to 
inyestigate,  and  to  consider  to  the  best  of  my  ability. 

It  is  necessary  to  premise  that  the  peculiarity  of  this  manor  is 
that  there  are  no  copyhold  tenants  of  the  manor.  Of  course, 
though  a  manor  cannot  exist  without  freehold  tenants,  that  is, 
without  a  homage,  it  may  exist  without  having  any  copyhold 
tenanta  This  is  the  way  in  which  I  understand  the  objection  to  be 
put  The  rights  of  copyhold  tenants  of  a  manor  depend  upon  custom 
which  applies  to  all ;  and  as  the  right  is  one  of  a  base  tenure,  it 
may  be  established  by  evidence  of  custom,  because  custom  applies 
to  all  persons  in  that  position.  But  freehold  tenants  are  in  a 
totally  different  situation :  their  rights  are  of  socage  tenure,  and 
they  daim,  not  by  custom,  but  by  a  grant  which  existed  before  the 
time  of  legal  memory ;  that,  consequently,  there  can  be  no  common 
appendant  to  a  freehold  tenement,  unless  the  grant  of  the  freehold 
tenements  included  arable  land :  for  it  is  admitted  that,  by  Ciommon 
Law,  there  is  no  common  of  pasture  appendant  to  a  meadow  or  to  a 
honge,  or  to  anything  but  arable  lands;  and  that  although  a  grant 
might  be  made  of  common  of  pasture  to  the  owner  of  a  house  or  of 
a  meadow,  it  would  then  be  personal,  and  would  be  common  appur- 
tenant, to  be  proved  by  the  production  of  the  grant,  or  to  be 
inferred  from  long^continued  user  of  the  right  by  the  owner  of  the 
house ;  and  that  it  follows  from  thence  that  this'  distinction  arises 
between  the  establishment  of  the  rights  of  copyhold  tenants  and  the 
rights  of  freehold  tenants  of  a  manor,  namely,  that  the  evidence  for 
one  copyhold  tenant  of  a  manor  is  evidence  for  all ;  but  that  in  the 
case  of  a  freehold  tenant,  the  evidence  which  establishes  his  right 
to  common  of  pasture,  or  the  like,  establishes  nothing  in  favour  of 
another,  and  that  in  each  case  of  a  freehold  tenant,  you  must 
prove  that  the  tenant  had  arable  lands  if  you  attempt  to  establish 
a  right  to  common  appendant ;  or  you  must  establish  that  the 
grant  gave  him  a  right  of  common  of  pasture  in  express  words,  if 
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you  seek  to  establish  a  right  of  common  appurtenant  to  his  freehold ; 
and  consequently,  that  although  in  the  case  of  c(^yhold  tenants 
you  can  prove  the  custom  by  evidence  of  one,  in  the  case  of  free- 
hold tenants  of  a  manor  each  one  must  prove  his  own  case  as  a 
distinct  and  separate  matter  requiring  distinct  and  separate  evi- 
dence ;  and  that,  consequently,  one  or  two  freehold  tenants  of  a 
manor  cannot  sue  for  the  rest,  for  that  their  interests  and  rights 
cannot  be  identicaL  In  the  case  of  copyhold  tenants,  the  proof  of 
a  single  undisputed  instance  will  establish  the  custom ;  but  in  the 
case  of  freehold  tenants,  if,  out  of  a  hundred  freehold  tenants  of 
a  manor,  you  prove  the  right  in  ninety-nine,  this  will  not  be 
available  in  the  slightest  degree  to  establish  the  right  of  the 
hundredth.  In  doing  this,  they  draw  and  insist  upon  the  distinc- 
tion between  custom,  on  the  one  hand,  which  is  always  locid,  and 
prescription,  on  the  other  hand,  which  is  always  personal.  Such 
I  understand  to  be  a  short  outline  of  the  aigument  which  has  been 
Very  ably  presented  to  me. 

In  considering  this  matter,  it  appears  to  me  to  be  natural  to 
consider  how  the  question  of  custom  has  arisen  in  the  case  of 
copyhold  tenants.  It  is  true  that  copyholds  were  of  base  tenure, 
and  fireeholds  of  socage  tenure ;  but,  except  for  this  diflSarance, 
there  was,  as  I  believe,  no  diistinction  at  all  between  the  origin  of 
the  copyhold  tenant  and  that  of  the  freehold  tenant  of  a  nianor. 
In  both  cases,  their  rights  sprang]  originally  from  a  grant  made 
by  the  lord;  and  the  reason  why  the  copyhold  tenant  relies 
upon  the  custom  is  this :  because^  as  the  lord  has  the  freehold, 
and  as  the  copyhold  tenant  cannot  prescribe  against  the  lord 
who  has  the  freehold,  he  is  compelled  to  rely  upon  the  custom, 
which  is  proved  by  usage,  although  no  evidence  is  to  be  found  of 
the  original  grant  Nor  do  I  believe  that  any  one  who  has  inves- 
tigated the  old  charters  thinks  that  the  copyhold  tenants  were  all 
created  at  the  same  time,  or  ih&t  they  were  not  added  to  and 
merged,  as  the  case  might  be,  from  time  to  time ;  or  that»  indeed, 
the  grants  were  always  in  writing.  Wherever,  as  between  the 
freehold  tenants  and  the  lord»  there  is  a  privity  relating  to  the 
manor  itself— for  the  freeholders  constitute  the  homage,  and  with- 
out two  at  least  the  manor  cannot  exist — ^and  no  base  tenure  inter- 
feres with  the  rights  of  the  freehold  tenant^  the  distinction  between 
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custom  and  prescription  within  the  limits  of  the  manor  is  a  rery 
thin  one  (especially  at  this  time,  when  all  serfdom  and  baseness  of 
tenure  has  practically  been  destroyed),  and  one  which  ought  not 
to  be  enlarged  for  the  purpose  of  increasing  the  impediments  to 
the  determination  of  the  rights  between  the  lord  of  a  manor  and 
his  homage.  In  fact,  they  both  spring  from  grants  the  nature  of 
which  is  to  be  inferred  from  usage. 

The  case  which  is  mainly  relied  upon  by  the  Defendants,  in 
support  of  this  objection,  is  the  case  of  Earl  of  Dunraven  r. 
Llewdbfn{l).  The  material  portion  of  the  judgment  is  as 
follows : — 

*'  This  right,  therefore,  is  not  a  common  right  of  all  tenants,  but 
belongs  only  to  each  grantee,  before  the  Statute  of  Quia  Emptores, 
of  arable  land  by  virtue  of  his  individual  grant,  and  as  an  incident 
thereto ;  and  it  is  as  much  a  peculiar  right  of  the  grantee  as  one 
derived  by  express  grant,  or  by  prescription,  though  it  differs  in 
its  extent,  being  limited  to  such  cattle  as  are  kept  for  ploughing 
and  manuring  the  arable  land  granted,  and  as  are  of  a  description 
fit  for  that  purpose ;  whereas  the  right  by  grant  or  prescription 
has  no  such  limits,  and  depends  on  the  will  of  the  grantor.  We 
are  therefore  of  opinion,  that  this  case  is  precisely  in  the  same 
situation  as  if  evidence  had  been  offered  that  there  were  many 
persons,  tenants  of  the  manor,  who  had  separate  prescriptive  rights 
over  the  lord's  wastes :  and  reputation  is  not  admissible  in  the  case 
of  such  separate  rights,  each  being  private,  and  depending  on  each 
separate  prescription,  unless  the  proposition  can  he  supported, 
that  because  there  are  many  such  rights,  the  rights  have  a  public 
character,  and  the  evidence  therefore  becomes  admissible.'' 

I  do  not  mean  to  discuss  the  propriety  of  the  proposition  in 
the  first  paragraph  which  I  have  just  read,  which  is  not,  as  it 
appears  to  me,  necessary  for  the  conclusion  to  which  their  Lord- 
ships came  in  that  case,  and  which  has  been  contested  with  great 
learning  and  ability  by  Mr.  Joshua  WHKams,  in  an  appendix  to  the 
eighth  edition  of  his  work  on  Beal  Property.  But  still  it  may  be 
proper  to  observe,  that  if  the  rights  of  freehold  tenants  against  the 
lord's  waste  be  not  a  matter  of  custom,  or  of  common  right,  it  is 
difficult  to  understand  how,  on  the  other  hand,  the  lord's  right 
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tfgainst  the  freehold  tenants  should  be  a  customary  right ;  and  yet 
it  has  been  decided  that  the  lord's  right  to  seize  heriots  on  the 
death  of  a  freehold  tenant  is  a  customary  right.  According  to 
the  opinions  of  most  learned  personSi  this  right  was  supposed  to 
be  reserved  by  the  lord  at  the  time  when  he  made  his  grant  to 
the  freehold  tenant,  and  it  was  one  which  might,  or  might  not> 
haye  been  reserred  at  that  time,  just  as  the  right  of  common  of 
pasture  might,  or  might  not,  have  been  granted;  and  yet  in 
DamereU  v.  Prctheroe  (1),  it  was  expressly  established  that  a  heriot 
may  be  due  by  custom  in  respect  of  lands  held  in  fee  simple  of  a 
manor.  In  saying  this,  I  do  not  mean  to  contest  the  accuracy  of 
the  proposition  8o«  stated  in  Earl  of  Dunraven  v.  Llewellyn  (2) ;  nor 
is  it  necessary  that  I  should  do  so,  as  I  am  of  opinion  that  it  does 
not  establish  the  proposition  for  which  the  Defendants  contend 
in  this  case,  which,  if  carried  to  the  full  extent  of  their  argument, 
amounts  to  this — ^that,  except  in  cases  of  custom,  no  two  or  three 
persons  can  ever  sue  on  behalf  of  themselves  and  all  other  persons 
situated  in  a  similar  position  to  themselves. 

I  wish  to  consider  the  case  in  this  view :  Assume  that  it  was 
proved,  by  the  production  of  the  grants  themselves,  that  similar 
grants  of  common  of  pasture  had  been  made  to  a  hundred  freehold 
tenants  of  a  manor,  and  that  the  lord  had  long  afterwards  interfered 
with  their  rights,  and  stopped  the  user  of  them.  In  that  case  I  am 
of  opinion  that  two  or  three  of  the  tenants  might  sue  on  behalf  of 
themselves  and  aU  others  for  the  preservation  and  enforcement  of 
their  rights.  Nor  does  it  appear  to  me  that  there  would  be  any 
inconsistency  in  their  so  suing,  if  the  rights  to  be  enforced  were  the 
same,  and  if  they  only  varied  in  degree — as,  for  example,  in  the 
number  of  beasts  to  be  depastured.  Nor  does  it  appear  to  me 
that  there  would  be  any  bar  to  their  so  doing  if,  for  instance,  the 
right  of  common  was  common  appendant  in  respect  of  a  grant  of 
arable  land,  or  common  appurtenant  in  respect  of  a  special  par- 
ticular grant  of  that  particular  right  of  common  specified  in  the 
grant  itself.  If  this  be  true  in  the  case  of  the  grants  themselves 
being  produced  and  proved,  then  I  am  of  opinion  that  if  from 
immemorial  usage  this  right  of  common  is  shewn,  the  Court  will 
presume  the  existence  of  the  grant  sufficient  to  support  the  user, 

(1)  10  Q.  B.  20,  (2)  16  Q.  B.  791,  810. 


VOL.X.] 


EQUTFT  OASES. 


125 


although  it  be  not  produced.  In  one  case  Lord  Ahinger  said  that, 
if  necessary,  he  would  presume  the  existence  of  an  Act  of  Parlia- 
ment to  support  the  usage  established,  but  without  drawing  any 
such  distinction  as  that  it  could  not  be  inferred  if  the  usage  re- 
quired its  origin  to  spring  from  a  series  of  separate  freehold 
grants. 

When  I  look  at  the  cases  decided  in  Equity  upon  this  subject^ 
they  seem  to  me  all  to  support  this  yiew  of  the  case.  I  had  to 
consider  this  point,  although  it  was  not  so  elaborately  argued^  in 
the  case  of  SmiUh  y.  Earl  Brownlow  (1)  ;  and  I  eame  to  the  same 
conclusion  as  I  still  do,  that  the  case  of  the  Mayor  of  Torh  y.  PtZ- 
hington  (2),  which  I  referred  to,  establishes  this  case.  In  that  case 
the  claim  was  to  a  right  of  fishery ;  there  had  been  possession  of 
the  fishery  for  a  considerable  time,  and  this  was  a  bill  to  quiet  the 
right.     Lord  Eardmcke  says  (3) : — 

''In  tliis  respect  it  does  differ  from  cases  that  haye  been  cited  of 
lords  and  tenants,  parsons  and  parishioners,  where  there  is  one 
general  right,  and  a  priyity  between  the  parties.  But  there  are  cases 
where  bills  of  peace  haye  been  brought  though  there  has  been  a 
general  right  claimed  by  the  Plaintiff,  and  yet  no  priyity  between 
the  Plaintiffs  and  Defendants,  nor  any  general  right  on  the  part  of 
the  Defendants,  and  where  many  more  might  be  concerned  than 
those  brought  before  the  Court.  Such  are  bills  for  duties,  as  in  the 
case  of  the  City  of  London  y.  Perkins  {^\  in  the  House  of  Lords, 
where  the  City  of  London  brought  only  a  few  persons  before  the  Courts 
who  dealt  in  those  things  whereof  the  duty  was  claimed,  to  establish 
a  right  to  it,  and  yet  all  the  King's  subjects  may  be  concerned  in 
this  right;  but  because  a  great  number  of  actions  may  be  brought, 
the  Court  suffers  sucb  bills,  though  the  Defendants  might  make 
distinct  defences,  and  though  there  was  no  priyity  between  them 
and  the  City.  I  think,  therefore,  this  bill  is  proper,  and  the  more  so 
because  it  appears  there  are  no  other  persons  but  the  Defendants 
who  set  up  any  claim  against  the  Plaintiffs,  and  it  is  no  objection 
that  they  haye  separate  defences ;  but  the  question  is,  whether  the 
Plaintiffs  haye  a  general  right  to  the  sole  fishery,  which  extends 
\f}  all  the  Defendants  ? — for,  notwithstandiug  the  general  right  a^ 
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tried  and  established,  the  Defendants  may  take  advantage  of  their 
several  exemptions  or  distinct  rights." 

Suppose  the  case  of  Plumstead  Gammon  to  be  that  the  lords  of 
the  manor  had  never  allowed  any  tenant,  freehold  or  copyhold,  to 
depasture  beasts  on  the  said  piece  of  land  called  Flumstead  Common, 
and  that  suddenly  all  the  tenants  of  the  manor  claimed  a  right  to 
do  so,  and  send  their  cattle  on  the  common — ^must  the  lord  bring 
separate  and  distinct  proceedings  against  each  one  of  the  tenants  ? 
Does  net  this  case  of  the  Mayor  of  York  v.  PUkington  (1)  establish 
that  the  lord  may  file  a  bill  against  them  all,  or  against  some  to 
represent  the  rest? — and  if  so,  is  there  to  be  no  reciprocity  in  such 
cases?  May  the  lord  comprise  them  all  in  one  suit,  and  yet  must 
they  each  file  a  separate  biU  against  him  to  establish  their  righta  ? 
There  is,  in  fact  (as  Lord  EardwicJce  says),  a  privity  between  them ; 
and  this,  is  especially  so  as  between  the  lord  and  the  freehold 
tenants  of  the  manor  who  form  the  homage,  and  whose  duty  it  is 
periodically  from  time  to  time  to  hold  Courts  Baron,  and  preserve 
the  rights  and  privileges  of  the  lord  and  the  tenants  from  injury 
and  destruction,  either  by  themselves  or  by  strangers.  This  being 
so,  I  am  of  opinion  that  one  freehold  tenant  may  sue  on  behalf  of 
himself  and  others,  provided  he  shews  that  they  have  exercised 
such  rights  for  what  this  Court  considers  to  be  time  immemorial. 
In  this  case  it  is  admitted  that  one  at  least  of  the  Plaintifis  is  a 
freehold  tenant  of  the  manor,  and  that  in  my  opinion  is  enough, 
although  I  think,  upon  the  evidence,  it  is  proved  that  three  of  the 
Plaintiffs  are  freehold  tenants  of  the  manor.  They  might  be  sued 
as  defending  a  class  by  the  lord,  and,  in  my  opinion,  they  may  as  a 
class  sue  the  lord. 

The  next  question  is  one  of  great  importance  for  the  determina- 
tion  of  this  case.  It  is  one  of  fact.  Is  the  use  of  the  commonable 
rights  established  by  the  evidence  ?  For  this  purpose  it  has  been 
necessary  to  prove,  and  also  to  go  through,  the  Court  Bolls  of  the 
manor.  I  look  at  the  evidence  of  the  Court  Bolls,  and  I  find  that 
from  the  year  1688  down  to  the  time  when  the  disputes  began  in 
1860,  abundant  evidence  is  found  in  the  rolls  of  the  manor  recog- 
nising freehold  tenants  of  the  manor  of  Plumttead,  and  recognising 
their  depasturing  of  beasts  and  their  cutting  of  f i;rs^  and  turf.    ThQ 
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agaent  of  the  freeholdera  is  giyen  to  the  erection  x)f  a  cottage  upoa 
the  waste*  A  list  of  the  freehold  tenants  is  made  out  on  several 
occasions,  with  the  quitrents  which  they  had  to  pay,  and  the  like ; 
all  of  which  would  be  sufficient  in  my  opinion  if  it  stood  alone, 
without  more,  to  establish  the  right  of  the  freehold  tenants.  It 
does  not  however  stand  alone,  and  what  is  coupled  with  it  is 
injarious  to  it.  It  is  to  some  extent  vitiated  by  what  is  found  in 
the  rolls  themselves,  for  the  rolls  of  the  manor  are  embarrassed 
witjb^  many  entries  which  belong  properly  only  to  Courts  Leet,  and 
lith  the  interposition  of  the  parishioners  of  Plumriead,  whose 
aasent  or  dissent  to  various  matters  is  recorded  in  these  rolls,  but 
which,  so  far  aa  regards  the  rights  of  the  tenants  of  the  manor,  is 
wholly  immaterial.  But  these  are  not  sufficient  to  invalidate 
what  appear  to  me  to  be  the  continued  and  uncontested  rights  of 
the  freehold  tenants.  I  do  not  think  it  ncecessary  to  go  through 
them  in  detaiL  There  is  no  evidence  or  suggestion  of  any  inter- 
mption  before  the  year  I860*  ^^They  are  supported  and  confirmed 
by  the  parol  evidence^  which^  as  far  as  it  extends,  is  very  distinct. 
I  think  that  if  the  claims  of  the  Plaintifib  were  to  be  treated  as  a 
{oetariptiy!^  right,  the  evidence  in  the  Couft  BqIIs  of  the  practice 
oC  depasturing  the  wastoi  and  also  of  cutting  furze  and  turf,  is  fre^ 
qnent  hoia  .the  earliest  time,  and  that  this  evidence  exists  fully 
doipd  to  the  end  of  the  year  1784,  and  is  sufficient  for  the  Plain- 
tiffs; and  although  less  numerous  instances  are  to  be  found  since 
that  tim^  yet  they  are  stiU  sufficient  to  support  the  claim,  which, 
as  I.ha^e  sa^  I  never  find  to  have  been  contested  until  the  year 
186a..  ,'    .       ' 

][,  reject  as  I  have  stated  in  the  observations  I  have  already 
m^  respectji^  the  frame  of  the  suit^  the  argument  that  there 
lies  ugoQi  the  Plaintiffs  ih^  necessity  of  shewing  that  the  original 
gra{it;gBiye  them  ihe  right  of  depasturing  upon  the  w^te,  or  the 
righ|.oC;C)}tt|]^  %)erbote  or  turf.  When  I  fi^u)  lo^-Qontinued  user, 
I  pijBsuve  tb^.  graiit.  It  n^ay  perhaps  be  reasonably  objected,  that 
a  man  cannot  qlaini  the  same  right  by  custom  aAd  by  prescription ; 
but  I  tbinki  that  wh^n  the  user  has  been  long-continued. and  uninter- 
rupted, the  Court  will  presume  the  grants  and  that  the  burthen  of 
proof  lies  upon  the  lord  who  seeks  to  disturb  the  loi^-practised 
usw.  I  think  the  rights  of  the  Plaintifis  may  be  supported  without 
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reference  to  the  Prescription  Ad(2&3  Will.  4,  c.  71) ;  but  I  am 
unable  to  find  any  reason  why  the  Preaeriptian  Ad  should  not 
apply.  The  ailment  for  the  Defendants  is  that  the  rights  haye 
been  interrupted  during  the  last  six  years,  but  I  am  unable  upon 
the  eyidence  to  find  any  such  interruption.  According  to  the 
statute,  the  interruption  must  be  acquiesced  in  for  the  period  of 
one  year.  Now,  the  eyidence  in  this  case  appears  to  me  to  amount 
to  this,  that  up  to  1859  no  dispute  upon  this  subject  oyer  arose 
between  the  college  and  the  freehold  tenants  of  the  manor;  but  in 
that  year  Mr.  John  Meadows  White  was  appointed  solicitor  and 
steward  of  the  manor,  and  he  seems,  in  his  desire  to  improye  bis 
clients'  property,  to  haye  taken  steps  which,  if  not  oppposed,  would 
yery  speedily  haye  got  possession  of  the  whole  of  the  waste  as  the 
priyate  property  of  the  Defendants.  He  took  actiye  steps  for  that 
purpose,  and  in  seyeral  instances  he  induced  persons,  by  threats, 
and  by  commencing  legal  proceedings,  to  abstain  from  doing  what 
up  to  that  time  they  had  been  in  the  constant  habit  of  doing.  The 
instances  of  those  who  gaye  way  are  detailed  in  an  aflidayit  by 
Mr.  Bdbert  Holmes  White. 

It  was  by  letter  of  the  13th  of  August,  1860,  that  the  coUege 
through  their  solicitor  began  these  proceedings.  This  letter  is  as 
follows:  [His  Lordship  read  it]  This  produced  a  considerable 
efiect,  but  it  was  yery  far  from  being  uniformly  sucoessfuL  Some 
6f  the  tenants  gaye  way--others  resisted.  For  instance,  Joseph 
Jacobs  did  this,  as  he  states  in  his  affidayit.  He  mentions  that  for 
a  number  of  years  since  1832  he  had  always  done  certain  things, 
and  then  he  says :  **  I  haye  neyer  been  interrupted  in  any  of  the 
said  acts,  or  paid  or  been  asked  to  pay  anything  in  respect  theireof, 
Except  on  two  or  three  occasions  in  or  about  the  year  1861,  when 
Samud  Oooke,  the  common-keeper  appointed  by  the  lords  of  the 
manor,  came  to  me  when  I  was  digging  for  grayel  as  aforesaid,  and 
told  me  I  was  wrong  in  doing  so.  I  replied  that  I  had  a  right  so 
to  dig,  that  I  had  always  exercised  such  right,  and  always  intended 
to  do  so ;  and  told  him  that  the  lords  of  the  manor  had  better 
bring  their  action  against  me  if  they  disputed  my  tight  to  dig;  and 
1  would  defend  it.  I  thereupon,  in  fact,  continued,  and  haye  eyer 
since  that  time  continued,  to  dig  in  the  same  way  as  I  did  pre- 
viously wheneyer  I  had  occasion  to  do  QO..    1^  am  at  the  pi^esenl; 
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time  in  the  habit  of  taking  gravel  from  the  said  common,  whenever 
I  require  it  for  the  repair  of  or  necessary  consumption  in  my 
several  tenements  above  mentioned."  I  am  of  opinion  that  this 
constitates  no  interruption  acquiesced  in.  The  right  is  one  claimed 
by  all  the  freehold  tenants  of  the  manor;  the  list  of  them  is 
numerous.  These  lists  have  been  made  out  from  time  to  time. 
The  earliest  I  think  is  the  22nd  of  October,  1691 ;  and  the  latest 
is,  I  think,  that  made  out  by  Mr.  Hayward,  the  late  steward  of  the 
manor,  on  the  22nd  of  December,  1847.  Of  these  freehold 
tenants,  a  few  are  selected  to  threaten.  Of  those  so  threatened, 
some  resist,  and  some  give  way.  But,  by  those  who  dispute  the 
power  of  the  Defendants  to  interfere  with  or  stop  such  usage,  the 
taking  of  gravel,  the  cutting  of  turf,  and  the  depasturing  of  cattle 
is  continued,  and  is  proved  to  continue,  up  to  the  present  time. 
Then  how  can  this  possibly  be  called  an  interruption  acquiesced  in 
in  the  sense  of  the  Act  of  Parliament  ?  It  is  simply  a  dispute 
which  has  occasioned  a  suit.  It  is  no  stoppage  of  the  right 
claimed.  It  might  possibly,  upon  the  theory  of  the  Defendants 
that  each  freehold  tenant  must  claim  by  a  separate  and  distinct 
grants  bar  the  rights  of  those  who  did  so  acquiesce  until  they  had 
proved  their  original  grant ;  but  it  cannot  in  the  slightest  degree 
affect  the  general  rights  of  the  freehold  tenants  of  the  manor,  who, 
as  a  body,  have  never  acquiesced  in  the  claim  of  the  Defendants. 

As  to  ShouUer-o/'MutUm  Oreen,  there  is  no  furze  or  turf  to  cut 
there,  but  there  is  distinct  evidence  that  for  a  long  time  past  it 
has  been  used  as  a  place  of  pastime  by  the  inhabitants  of  the 
parish  of  Flumglead  ;  and  although  this  is  not  proved  as  a  manorial 
rights  it  is,  I  think,  proved  as  a  custom  belonging  to  the  inhabi- 
tants of  that  place,  and  this  has  been  held  in  several  cases,  but 
especially  in  the  case  of  Fii<A  v.  Bawling  (1),  to  be  a  valid  custom. 
But  it  is  certainly  not  on  such  grounds  that  this  right  is  claimed 
by  this  bill,  and  I  shall  not  therefore,  in  the  decree  which  I  am 
about  to  pronounce,  notice  ShotUder^f'Mutton  Oreen. 

Upon  the  whole,  I  am  of  opinion  that  the  Plaintiffs  are  entitled 
to  the  decree  they  ask,  as  far  as  regards  pasture  and  the  cutting  oi 
turf  and  gorse  on  Plumdead  Oommon  and  Bostci  Heath* 

I  regret  iQUch  that  the  good  understanding  which  seems  to  have 

(1)  2  H.  Bl.  893, 
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prevailed  between  the  college  and  the  ^  freehold  tenants  of  the 
manor  for  centuries  up  to  1859  should  ever  have  been  disturbedi 
but  the  increased  value  for  building  purposes  of  the  soil  in  these 
suburban  commons  has  of  late  years  created  much  litigation, 
stirring  up  antiquated  questions  of  black*letter  law — unfortunately 
at  a  great  expense  to  the  parties  concerned,  and  with  little  profit 
to  any  one  who  is  not  a  member  of  the  legal  profession.  Such, 
however,  as  it  is,  it  has  been  my  duty  to  decide  the  right,  which  I 
have  done  to  the  best  of  my  ability,  upon  the  evidence  before  me, 
both  documentary  and  oral,  which,  in  my  opinion,  establishes  the 
Plainti£&'  right.    The  Defendants  must  pay  the  costs  of  the  suit 

Solicitors  for  the' Flainti£fs :  Messrs.  Fawcett^  Home,  &  Hunter, 
Solicitors  for  theDefendants :  Messrs.  White,  Barrett^  &  White. 
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ATTOENEY^ENERAL  v.  GEE.  V.-O.  M. 

1870 
Nuitanee — PcUutwn  of  Stream — Sewage — Local  Board  of  Eealih,  s^^^ 

March  1, 2,  8. 

Bill  and  information  filed  to  restrain  the  local  board  of  health  of  a  town        """^ 
from  discharging  sewage  into  a  river  dismissed  with  costs  on  the  ground  that 
the  injury  proved  was  trifling. 

Consideration  of  the  cironmstances  under  which  the  Court  will  interfere. 

IHTS  was  a  bill  and  information  filed  hj  and  at  the  relation  of 
Eiehard  Hunt,  a  millowner  on  the  river  Start,  against  the  local 
board  of  health  for  tlie  district  of  Bishop  Stofifordy  and  William 
Oee,  the  clerk  to  the  boards  seeking  to  restrain  the  ponring  of  sewage 
into  the  river.    The  facts  sofiSciently  appear  from  the  judgment.   ; 

Hr.  Ootton^  Q«G.,  Mr.  Charles  HaU,  and  Mr.  Day,  in  support  of 
the  injunction,  cited  Attomey-OeneralY.  Bichmond  (1),  and  Attorney- 
Oeneral  v.  Colney  Batch  Lunaiie  Asylum  (2). 

Hr.  Pearson,  Q,.0.,  Mr.  J7.  James,  Q.G.,  and  Mr.  Jaekson,  for  the 
Defendants,  cited  Attorney-Oeneral  y.  Cambridge  Consumers'  Gas 
Company  (S),  and  Attorney-Oenerai  v.  Sheffield  Gas  Consumers'  Com^ 
fany  (4). 

>  Hn  Cottotk,  in  reply,  cited  Goldsmid  v.  Tuvimdge  WeUs  Improve- 
iimi  Commissioners  (5). 

Sib  E.  Mauns,  V.C.  :— 

This  is  an  information  and  bill.  The  bill,  of  course,  is  founded 
upon  a  private  injury  to  the  Plaintiff,  and  the  injury  complained  of 
is  an  injury  to  his  mill.  The  Plaintiff  is  owner  of  the  mill  for  a 
term  of  years,  with  a  right  of  renewal,  and  I  treat  him  in  every 
respect  as  if  he  were  the  owner  in  fee  simple.  The  mill  is  occupied 
by  his  tenant  John  Lawrence,  and  the  private  injury  which  is 
complained  of  is,  first,  that  the  sewage  is  accumulated  at  the  bottom 
of  the  mill,  which  causes  great  inconvenience — a  stoppage,  in  fact, 

(1)  Law  Rep.  2  Eq.  306.  (4)  3  D.  M.  &  G.  304. 

(2)  Ibid.  4  Ch.  146.  (5)  Law  Rep,  1  Eq.  161 ;  Ibid.  1  Ch. 

(3)  Ibid.  4  Ch.  71,  849. 
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V.-0.  M.     to  a  certain  extent,  of  the  river ;  and,  secondly,  that  it  has  pro- 

1870       duced  such  a  noisome  smell  that  if  the  nuisance  be  not  abated  the 

ArroRNET-    tenant  will  be  obliged  to  remove.    So  far  as  the  private  injury 

Gbnmal  jg  complained  of,  therefore,  it  is  a  pecuniary  interest  and  damage 
Gee.  quJj  .  |j^£^t  his  tenant  cannot  remain  and  cannot  pay  him  his  rent 
It  is  a  remarkable  circumstance  that  the  Plaintiff  coming  forward 
in  this  cause  resides  no  less  than  ten  miles  from  Bishop  Stort/ord. 
Th.e  tenant  John  Lawrence,  it  appears,  went  to  reside  at  the  mill  in 
1865,  and  occupied  it  a  year  without  any  lease,  at  a  time  when 
the  evidence  shews,  beyond  all  doubt,  that  the  state  of  things  was 
much  the  same,  if  not  rather  worse,  than  it  now  is.  He  then  elected 
to  take  a  lease  for  about  twelve  years ;  therefore  he  has  five  years  to 
run,  at  about  £100  a  year.  Both  John  Lawrence  and  the  Plaintiff 
were  cross-examined.  Mr.  Hunt  said  he  had  had  many  complaints 
from  Mr.  Lawrence  of  this  nuisance,  but  he  was  not  able  to  produce 
aay  complaint  in  writing,  and  I  much  doubt  whether  any  such 
complaint  was  ever  made  in  writing.  No  application  has  been  made 
by  the  tenant  for  a  reduction  of  his  rent,  and  therefore,  to  this 
extent,  Mr.  Hunt  has  sustained  no  pecuniary  injury  whatever. 
That,  therefore,  goes  to  the  fiUing-up  of  the  millpond,  or  other 
injuries  complained  of. 

Then  with  regard  to  the  health  of  Lawrence  and  his  family — 
for  Mr.  Hunt,  being  only  a  casual  visitor  to  the  town,  has  no 
further  interest  than  that  which  is  derived  from  the  ownership  of 
the  mill — the  charges  in  the  bill,  as  to  the  noxious  smell  produced, 
are  very  strong,  and  they  are  supported  by  the  affidavits  of 
Lawrence ;  but  on  cross-examination,  all  he  said  was  that  he  had 
had  pretty  good  health,  but  had  sometimes  been  poorly ;  he  had 
seven  children,  and  he  did  not  know  what  he  had  paid  for  doctors' 
bills.  I  am  satisfied,  therefore,  upon  the  evidence,  that  the  state- 
ments in  the  bill  are  gross  exaggerations,  that  Lawrence  has  not 
suffered  in  health,  and  that  there  is  no  justification  for  the  filing 
of  this  bill,  so  far  as  it  is  a  biU  founded  on  private  injury ;  and  I 
am  satisfied,  upon  the  evidence,  that  if  this  had  been  a  bill  only  it 
would  have  been  my  duty  to  dismiss  it,  upon  the  ground  that  the 
injury  was  so  trifling  that  it  would  not  be  justifiable  for  me  to 
grant  an  injunction. 
But  it  was  felt  that  the  case  could  not  be  sustained  as  a  bill 
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onlji  and  tlie  Attorney-General  was  applied  to,  ahd  hid  sanction     ¥.-64  it 
to  an  information  was  obtained  upon  the  ex  parte  statement  of       18?0 

^r.Hunt,  Attorney- 

The  admitted  facts  before  me  are,  that  the  river  Siori  has  an  ^»nmal 
ayerage  width  of  forty  feet,  and  from  four  feet  depth  in  the  summer  Obk. 
to  six  feet  in  the  winter.  Such  a  river  must  of  necessity  pass  a 
considerable  body  of  water  in  the  course  of  the  day,  but  I  have  had 
no  OTideuce  as  to  the  rapidity  of  the  stream.  I  will,  however, 
assume  it  to  be  a  sluggish  stream,  but  it  must  be  a  very  slow 
stream  indeed  if  it  does  not  pass  a  yard  in  a  minute,  which  would 
give  160  cubic  feet  of  water  per  minute.  The  evidence  is  also 
silent  as  to  the  comparative  volume  of  sewage  and  the  volume  of 
water  in  the  river,  which  are  very  material  questions.  This  bill 
was  filed  in  July,  1868 ;  and  it  is  a  matter  of  history  that  the 
summer  of  1868  was  extraordinarily  warm,  and  it  may  very  pos- 
sibly be  that  in  such  a  season  there  might  have  been  more  smell 
from  the  xirer  than  would  ordinarily  arise. 

It  is  impossible  to  read  the  evidence  given  by  Mr.  HufU,  without 
seeing  that  he  has  exaggerated  to  an  enormous  extent ;  if  the  facts 
liad  been  as  he  states,  there  are  plenty  of  inhabitants  of  Bishop 
Sicrtford  who  must  have  been  great  sufferers,  and  yet  not  one  of  them 
has  come  forward  to  complain.  It  seems  that  Mr.  Hunt  commenced 
his  correspondence  with  the  local  board  in  February,  1868,  when  his 
complaint  was  respecting  the  private  injury  by  the  blocking-up  of 
his  millpond,  but  there  is  no  mention  of  the  nuisance  arising  from 
the  smell  till  the  July  following.  His  whole  ground  of  complaint 
from  February  to  July  was  the  stopping-up  of  the  river,  but  the  first 
allegation  about  the  smell  was  in  an  affidavit  made  by  him  the 
day  after  the  information  was  filed,  wherein  he  states  that  several 
persons  in  the  neighbourhood  of  the  river  had  suffered  in  health 
from  the  effects  of  the  nuisance,  and  that  divers  persons  had  been 
obliged  to  leave  the  place  on  account  of  ill-health  occasioned 
thereby ;  and  then  he  mentions  the  case  of  his  tenant  Lawrence, 
who  had  threatened  to  leave  the  mill  if  the  nuisance  was  not 
abated.  Now,  when  Lawrence  was  cross^xamined,  he  did  not  in 
^y  way  confirm  that  statement,  and  I  am  satisfied  that  neither  he 
nor  his  family  ever  suffered  in  health  from  the  effects  of  the  river, 
and  that  he  never  had  an  idea  of  leaving  the  mill  on  that  account* 
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Y.-a  H.     Theli^  AS  fegartls  the  statement  that  divers  persons  have  left  the 

1870       neighbourhood,  that  turns  out  to  be  \ifholly  unfounded,  and  it  has 

Atfobmbt-   ^^^  ^^^  suggested  to  me  that  a  single  person  has  left  the  neigh- 

Genebal     bourhood  in  consequence.    I  think  no  one  will  deny  that  pouring 

Okb.       the  sewage,  or  a  large  portion  of  it,  from  a  town  like  Bishop  SiorU 

fori^  with  between  4000  and  5000  inhabitants,  into  the  river,  must 

be  a  nuisance  to  some  extent ;  but  it  is  one  which  has  existed  in 

this  town  for  very  many  years,  and  I  am  satisfied  on  the  evidence 

that  there  was  no  material  change  within  the  last  five  years  before 

the  information  was  filed,  and  that  nothing  existing  at  tiiat  time 

afibrded  any  excuse  for  entering  into  this  litigation. 

[The  Yic£-Chai7GELL0R  then  referred  to  the  evidence  of  several 
other  witnesses  on  behalf  of  the  Relator,  all  of  whom  resided  at  a 
distance  from  Bishop  8tortford,  though  some  of  them  lived  near 
the  river  Stort,  and  whose  evidence  confirmed  the  statements  in 
the  bill  as  to  the  smell  arising  from  the  wat»r.  His  Honour  then 
continued : — ] 

'  If  the  matter  had  rested  upon  the  evidence  of  these  witnesses 
alone,  and  I  had  no  contradiction  to  their  testimony,  it  would  have 
shewn  that  this  river  is  in  an  unsatisfactory  condition.  It  cannot, 
in  fact,  be  a  pure  river  for  the  reasons  I  have  stated ;  but  the  ques- 
tion which  I  have  to  decide  is,  whether  when  the  information  was 
filed  any  material  change  had  taken  place,  or  was  likely  to  take 
place,  which  would  be  prevented  by  this  information — ^whether  any 
benefit  would,  in  point  of  fact,  arise  from  it.  When  I  go  to  the 
evidence  on  the  other  side,  nothing  can  be  more  positive  than  the 
contradiction  which  the  evidence  of  the  Plaintiff  receives. 

[The  Vice-Chakcellor  then  commented  at  considerable  length 
upon  the  evidence  on  behalf  of  the  Defendants,  in  which  it  was 
stated  that  since  the  month  of  March,  1867,  no  sewer  or  drain 
whatever  had  been  laid  in  any  part  of  the  district  by  the  local 
board :  that  no  new  system  of  drainage  had  been  adopted^  that 
the  board  had  not  caused  any  of  the  old  privies  and  cesspools  to 
be  removed,  nor  substituted  therefor  a  system  of  waterclosets  dia- 
charging  themselves  into  the  sewers  of  the  district:  that  there 
had  been  no  increase  of  offensive  smell  since  March,  1867 ;  Bnd  that 
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tiie  water  was  not  in  such  a  state  that  it  oould  by  possibility  have     V.-a  M. 
caused  the  bad  eflects  alleged  by  the  Plaintiff's  witnesses  to  have       i870 
arisen,  or  to  be  a  serious  nuisance,  or  injurious  to  health.    The    ATroRiner- 
nnmeroas  witnesses  for  the  defence  were  chiefly  resident  in  the     <3>nsbal 
town  of  Bishop  Storifard,  and  included  medical  gentlemen  and        Obe. 
persons  of  position  in  the  town,  all  of  whom  swore  positively  that 
there  was  no  greater  nuisance  arising  from  the  riyer  now  than  had 
been  Hie  case  for  many  years  past ;  that  the  town  was  conndered 
a  Tory  healthy  residence,  and  no  cases  of  fever  or  other  illness  had 
arisen  in  oonsequence  of  the  state  of  the  water ;  that  the  river  was 
used  for  boating,  as  it  always  had  been ;  that  there  was  an  abund- 
ance of  fish  constantly  caught  in  the  river,  and  that  the  state- 
ments, made  by  the  Plaintiff's  witnesses  were  either  wholly  untrue 
or  grossly  exaggerated.    His  Honour  then  continued : — "] 

<  I  bare  gone  through  the  evidence  in  this  cause  at  far  greater 
length  than  I  should  have  done,  and  with  more  minuteness,  on 
account  of  the  very  great  importance  of  the  subject  It  is  of  the 
highest  importance  that  where  a  river  passing  through  a  town  is 
polluted  by  the  sewage,  tlie  doctrines  of  this  Court  should  be  main- 
tained; in  fact,  it  has  become  settled  that  that  is  a  subject  for  the 
interference  of  this  Court.  I  allude  particularly  to  the  Colney  Hatch 
Case  (1).  I  felt  much  diflSculty  in  that  case,  and  I  did  not  ulti- 
mately interfere,  but  referred  it  to  an  eminent  engineer  officer,  to 
report  what  the  state  of  things  was,  and  what  it  was  desirable  to  do. 
From  my  order  made  on  that  occasion  there  was  an  appeal,  and  the 
Lord  Chancellor  and  Lord  Justice  did  interfere,  and  granted  an 
injunction.  But,  as  is  usual  in  these  cases,  from  time  to  time  they 
extended  the  period  for  that  injunction  coming  into  force,  and  I 
believe  that  I  am  right  in  saying  that  it  has  not  come  into  force 
even  to  the  present  day,  although  the  injunction  granted  by  the 
Court  is  now  a  year  and  a  half  or  two  years  old.  But  there,  the 
Colney  Hatch  Asylum  having  2500  inmates  or  thereabouts,  the 
sewage  was  drained  into  a  small  stream,  about  four  feet  wide,  which 
a  person  could  step  across.  Here  it  is  a  river  forty  feet  wide  by 
four  feet  deep.  There,  no  doubt,  it  was  a  nuisance,  but  the  impracti- 
cability of  the  Court  doing  anything  was  so  great  that  really 
nothing  has  ever  been  done.    Therefore,  although  it  is  of  the  very 

(1)  Law  Kep.  4  Ch.  116. 


V.-O.  H     higkest  importance  that  the  GoTitt  should  intiBtfere  in  a  ptopef 
mo       case,  it  is,  I  think,  of  equal  importalice  that  it  should  not  interfere 
ATTOBNir^   except  in  a  proper  case* 

Gbnkbal  jf ^^^  J  jj^^^  already  disposed  of  this  suit  so  far  as  it  is  a  bill  to 
Q"'*  restrain  a  priyate  nuisance,  and  I  have  shewn  that^  upon  that 
ground,  it  is  wholly  unsustainable.  Is  it,  then,  sustainable  so  £sir 
as  it  seeks  to  restrain  a  public  nuisance  ?  I  think,  upon  the  weight 
of  eyidence  which  I  haye  read  and  referred  to,  it  is  perfectly  dear 
that  there  was  no  justification  for  filing  this  information  at  the 
date  at  which  it  was  filed.  I  haye  no  doubt  that  the  state  of 
things  was  worse  in  the  month  of  July,  1868,  than  it  had  been  for 
some  time  before,  on  account  of  the  extreme  heat  of  the  weather 
at  that  time.  But  the  witnesses,  whose  eyidence  I  haye  read,  shew 
distinctly  that  it  was  worse  in  1864  and  1865  than  it  was  eyen  In 
1868.  This  is  not  a  case  in  which  it  can  be  said  there  is  no  nui- 
sance. There  is  a  nuisance,  no  doubt,  as  there  always  must  be 
when  a  town  is  drained  into  a  riyer ;  but  is  there  any  alteration  in 
the  state  of  things  shewn  to  haye  taken  place  ?  Is  there  any  jus- 
tification for  filing  the  information  at  that  particular  time,  or  any- 
thing to  shew  that  if  the  Court  interferes  its  interference  will  be  of 
any  practical  utility  ?  I  am  of  opinion,  most  distinctly,  on  the 
eyidence  before  me,  that  no  new  circumstances  whateyer  had 
occurred  in  July,  1868,  to  justify  the  filing  of  this  information,  and 
I  cannot  come  to  the  conclusion  that  any  order  granted  by  this 
Court  can  be  of  any  practical  utility.  It  further  appears,  upon  the 
eyidence  before  me,  that  at  that  time  there  was  a  bill  before  Par- 
liament, which  had  passed  through  all  its  stages,  and  only  awaited 
the  royal  assent  (the  present  informant,  Mr.  Hunt,  being  a  promoter 
of  the  bill,  as  he  stated  in  cross-examination),  and  I  am  of  opinion 
that  that  bill  has  afforded  a  remedy  for  all  these  eyils  by  Act  of 
Parliament  It  has  fixed  upon  its  own  remedies,  and  pointed  out 
what  they  shall  be  if  there  is  a  disobedience  to  its  enactments, 
which  are,  that  from  and  after  the  1st  of  July,  1870,  none  of  the 
sewage  from  this  town — ^none  whateyer — shall  be  poured  into  this 
river. 

Under  these  circumstances,  looking  at  the  fact  that  the  Plaintiff 
and  informant  is  not  an  inhabitant  of  the  town ;  that  he  has  inter- 
fered, so  far  as  public  nuisance  is  concerned,  in  a  matter  in  which 
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he  had  no  interest ;  that  he  has  come  forward  to  do  that  which  the     V.-0.  M. 

great  bulk  of  the  respectable  inhabitants  of  the  town  tell  me  it  was       1870 

unnecessary  to  do ;  that  his  case  is  founded  on  untruth  or  gross   Attobnkt- 

ezaggeration  ;  that  there  is  not  that  degree  of  nuisance  which  he       ^^^ 

has  described,  but,  on  the  contrary,  nothing  to  be  complained        ^'"- 

of;  that  the  health  of  the  inhabitants  has  not  been  interfered 

with,  and  is  not  likely  to  be  interfered  with: — and  looking  at 

the  state  of  things  when  this  information  was  filed,  can  I  come  to 

the  conclusion  that  there  was  a  sufficient  justification  for  putting 

this  information  on  the  file  ?    I  am  clearly  of  opinion  there  was 

not.     The  conduct  of  the  parties  themselves  shews  that  there  was 

no  justification,   because   if   anything   new  had  occurred  there 

would  have  been  an  injunction  obtained  at  once ;  but  it  is  a  case  in 

which  an  interlocutory  application  was  made,  but  was  not  persisted 

in.     So  weak  did  the  learned  counsel  for  the  Plaintiff  find  his  case 

to  be,  that  he  could  not  persist  in  his  motion  for  an  injunction  in 

Jnly,  1868,  and  he  virtually  did  not  do  so  in  November,  1868 ;  and 

the  result  is  that  the  hearing  of  this  cause  has  stood  over  until  this 

time,  the  month  of  March,  1870,  when  in  four  months'  time  this 

Act  of  Parliament  will  come  into  full  operation,  and  will  oblige 

this  board  to  discontinue  the  pouring  of  the  sewage  into  the  river 

in  any  way  whatever. 

I  had  occasion  to  eonsider  the  law  applicable  to  this  matter  in 
the  case  of  LilhjwhUe  v.  Trimmer  (1),  in  which  all  the  authorities 
on  this  subject  were  cited,  and  amongst  those  authorities  the  case  of 
Gcidsmid  v.  Tunhridge  Weds  ImprovemerU  Commimoners  (2),  men- 
tioned by  Mr.  Cotton  in  reply,  in  which  the  law  is  laid  down  by 
Lord  Justice  Turner  in  these  terms :  "  This  brings  us  to  the 
question  whether  the  nature  and  extent  of  the  nuisance  in  this 
case  is  such  that  this  Court  ought  to  interfere  by  injunction  to 
prevent  it  I  have  throughout  felt  this  point  to  be  one  of  some 
difficulty.  I  adhere  to  the  opinion  whichVas  expressed  by  me, 
and  by  the  Lord  Chancellor,  in  AUorney-General  v.  Sheffield  Gas 
Consumers'  Company  (3),  that  it  is  not  in  every  case  of  nuisance  that 
this  Court  should  interfere.  I  think  that  it  ought  not  to  do  so  in 
cases  in  which  the  injury  is  merely  temporary  and  trifling,  but  I 

(1)  36  L.  J.  (Ch.)  525.  (2)  Law  Rep.  1  Ch.  349. 

(3)  3  D.  M.  &  G.  304. 
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y.-O.  M.     think  that  it  ought  to  do  so  in  cases  in  which  the  injury  is  permanent 

1870       and  serious ;  and  in  determining  whether  the  injury  is  serious  or 

Attorkiit-   ^^^  regard  must  be  had  to  all  the  consequences  which  may  flow 

Gekeral     £|.qjjj  i^»    rjTjjQ  injury  here  is  in  the  course  of  being  abated  in  the 

Gee.        manner  I  have  pointed  out.    The  injury  when  this  information 

was  filed,  I  am  satisfied,  was  not  greater  or  difierent  to  what  it  had 

been  ten  or  twenty  years  before.    Therefore,  upon  these  grounds, 

I  am  unable  to  see  that  there  could  possibly  be  any  advantage 

derived  by  interfering  by  injunction.     I  think  the  case  of  the 

Flaintifif  wholly  fails,  and  the  information  must  be  dismissed. 

I  quite  agree  with  the  law  as  stated  by  Mr.  Pearson,  who  referred 
me  to  the  passages  in  the  Sheffield  Gas  Case,  in  which  the  Court 
of  Appeal — the  Lords  Justices  and  Lord  Cranworth  in  particular — 
laid  down  the  rule  that  the  question  of  law  is,  **  whether  the  case 
is  one  calling  for  the  interference  of  the  Court."  They  also  laid 
down  the  rule,  that  when  it  is  an  information,  the  Attorney- 
General  cannot  obtain  the  interference  of  the  Court,  unless  upon  a 
case  which  he  establishes,  so  far  as  he  is  concerned  in  it,  as  dis- 
tinctly as  an  individual  has  to  establish  his  case. 

This  is  an  information  and  a  bill,  but,  as  I  have  already  pointed 
out,  the  information  is  upon  the  relation  of  the  Plaintiff;  and  the 
Attorney-General  having  failed  to  prove  that  there  is  that  extent 
of  annoyance  and  nuisance  from  this  river  which  is  complained  of 
in  that  bill,  I  cannot,  because  it  is  an  information,  give  relief  any 
more  than  I  could  if  it  was  a  case  of  private  injury.  I  am  there- 
fore of  opinion,  whether  I  regard  it  as  a  private  injury  or  as  a 
public  matter,  that  the  case  entirely  fails.  I  suppose,  Mr.  Pearson, 
you  press  for  costs  ? 

Mr.  Pearson : — Yes,  certainly. 

Sir  E.  Malins,  V.C.  :— 

The  difficulty  I  feel  upon  that  subject  is  this :  If  I  do  not  give 
costs,  somebody  will  have  to  pay  the  costs  that  have  been  incurred. 
The  Defendant  Gee,  of  course,  cannot  be  called  upon  to  pay  them 
personally.  Therefore,  if  I  do  not  give  the  costs  against  the 
Plaintiff,  there  must  be  a  rate  upon  the  inhabitants  of  Bishop 
Stortford.    I  am  unable  to  see  any  principle  of  justice  on  which  I 
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conid  call  upon  the  inhabitants  of  that  to\?n  to  be  taxed  for  the  Y.-O.  M. 

purpose  of  paying  for  an  information  filed  at  the  relation  of  a  gen-  1870 

tieman  who  is  an  entire  stranger,  and  who  could  have  been  actuated  attobmst- 

only  by  the  desire  to  protect  his  own  property,    I  shall,  therefore,  ^^^'^^ 

dismiss  the  bill  and  information  with  costs.  Q"- 

Solicitors :  Messrs.  Books,  Kenrick,  dt  Harston ;  Messrs.  Walker 
A  Sons, 


WRIGHT  V.  LARMDTH.  v.-o.  M. 

Practice — Special  Examiner — Fees  and  Charges — Begulaiions  subjoined  to  ^^.^^ 

Consdidated  Orders,  Schedule  1.  \Jum  i. 

The  sum  of  £2  28.  a  day,  which  a  special  examiner  is  entitled  to  receive 
for  his  expenses  under  the  regulations  subjoined  to  the  Consolidated  Orders, 
is  a  fixed  sum  payable  in  every  case,  without  reference  to  the  amount  of 
expenses  actually  incurred  by  the  special  examiner,  and  does  not  include  the 
expense  of  hiring  a  room  for  the  purpose  of  the  examination. 

X  HIS  was  an  application  to  review  the  taxation  of  a  bill  of  costs 
as  between  party  and  party. 

AmoDg  the  items  the  allowance  of  which  was  objected  to,  were 
the  fees  and  charges  of  a  special  examiner  at  the  rate  of  five 
guineas  a  day,  and  the  expense  of  hiring  a  room  for  the  purpose  of 
the  examination. 

Mr.  A.  E.  Miller^  for  the  Applicant : —    ' 

First :  The  sum  of  £2  2s.,  payable  to  a  special  examiner  for  his 
expenses  under  the  first  schedule  to  the  regulations  subjoined  to  the 
Consolidated  Orders,  is  not  payable  in  every  case  without  reference 
to  the  expenses  actually  incurred  by  the  examiner,  but  was  in- 
tended to  be  the  maximum  sum  to  be  allowed  for  such  expenses ; 
so  that  the  examiner  is  only  entitled  to  receive  (in  addition  to  the 
£3  3s.  for  every  day  in  which  he  is  bond  fide  employed  in  the  exa- 
mination of  witnesses)  the  actual  amount  of  his  expenses  not 
exceeding  £2  2a.  a  day. 

X  2  2 
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V.-C.  M.         Secondly :  The  allowance  for  the  expenses  of  the  special  exa- 
1870        miner  includes  the  expense  of  hiring  a  room  for  the  examination. 


Weight 

V. 

Larmutii. 


Mr.  Bristowe,  Q.C.,  for  the  Respondent,  was  not  called  upon. 

Sir  R  Malins,  V.C.  : — 

I  am  clearly  of  opinion  that  under  the  regulations  a  special 
examiner  is  entitled  to  receive  five  guineas  a  day.  Of  this  sum 
two  guineas  are  made  payable  for  his  expenses,  but  that  does  not 
mean  that  he  is  to  be  paid  the  amount  of  expenses  actually  in- 
curred not  exceeding  two  guineas  a  day ;  on  the  contrary,  the 
sum  is  fixed  to  be  paid  in  every  case  for  the  purpose  of  avoiding 
disputes  as  to  the  actual  amount  of  expenses. 

As  to  the  expense  of  hiring  the  room,  where,  for  the  convenience 
of  the  parties,  the  examination  cannot  be  held  at  the  special 
examiner's  chambers,  office,  or  house,  and  it  is  necessary  to  hire  a 
room,  the  expense  of  hiring  it  is  not  to  be  borne  by  the  special 
examiner.     I  must,  therefore,  disallow  both  these  objections. 

Solicitors  for  the  Applicant :  Messrs.  Wedlake  dt  Letts. 
Solicitor  for  the  Respondent :  Mr.  H,  II.  Lawrence. 


VOL  X.]  EQUITY  CASES.  141 


BANK  ART  v.  TENNANT.  V.-CJ. 

1870 


Lessor  and  Lessee — Agreement  for  Lease — Copperworhs — Easement  of  Plaintiff 

to  take  Water  fram  Defendants  Canal — Mutual   Understanding — ^c^mi- ^*^- 23,24,25; 
»cmce-Standing  by.  3f«rcfcl6. 

The  Defendant  being  the  owner  of  a  canal  of  which  the  Plaintiffs  were 
laige  costomerB,  a  mntual  understanding  was  come  to  between  the  parties, 
that  so  long  as  the  Plaintiffs  remained  good  customers  of  the  canal,  they 
should  be  allowed  to  use  the  superfluous  water  of  the  canal  for  the  purposes 
of  oopperworks,  of  which  they  were  occupiers  under  an  agreement  for  lease 
Inrith  the  Defendant.  It  was  shewn  that  the  use  of  the  water  of  the  canal, 
though  convenient  and  economical,  was  not  absolutely  essential  to  the  PlainUff's 
works : — 

Held  J  that  such  an  understanding  did  not  form  the  foundation  of  an  equit- 
able right. 

iSecua,  if  the  Plaintiffs  with  the  knowledge  of  the  Defendants  had  incurred 
expense  in  establishing  a  manufacture  for  which  the  use  of  the  water  was 
ahsolutely  necessary. 

Claverin^s  Case  (1)  considered. 

Among  the  questions  raised  in  this  suit  was  the  following : — 

By  an  agreement  in  writing,  dated  the  29th  of  September,  1848, 
and  made  between  Margaret  Mizaheth  Tennant,  widow,  of  the  one 
part,  and  William  Kirkhouse  of  the  other  part,  after  reciting  that 
Kirihouse  had  erected  furnaces  and  works  for  the  smelting  or 
mannfactnre  of  spelter  and  zinc,  and  intended  to  erect  cottages 
and  other  buildings  on  two  pieces  of  land,  then  held  by  Mrs.  Teri' 
nafd  for  the  residue  of  a  term  of  1000  years,  granted  by  the  then 
Earl  of  Jersey,  it  was  witnessed  that  Mrs.  Tennant  agreed  to  grant, 
and  ihsX^Kirhhowe  agreed  to  accept,  a  lease  of  two  pieces  of  land 
in  the  parish  of  Cadoxton-ptxta-Neathy  Olamorganshire^  containing 
2a.  1b.  13p.,  or  thereabouts,  which  pieces  of  land  were  more  par- 
ticularly described  in  a  plan  drawn  upon  the  agreement,  and  also 
all  furnaces  and  buildings  erected  or  to  be  erected  thereon,  for 
Dinety-nine  years  from  Lady  Day,  1843,  at  a  yearly  rent  of  £3 10s. 
It  was  thereby  agreed,  that  in  the  intended  lease  provision  should 
be  made  for  enabling  Kirkhottse,  during  the  term  of  ninety-nine 
yeais,  to  carry  over  every  part  of  any  canal  or  canals  of  Mrs. 

(1)  5  Ves.  690. 
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Y.*G.  J.      TennarU,  coal  or  other  fuel  to  the  demised  premises,  and  also  to 
1870        carry  any  ores  or  metals  to  or  from  the  demised  premises,  and  also 
bInkIbt    *U  other  articles  at  a  fixed  rate  per  ton, 

*•  No  lease  was  ever  granted  to  Kirkhouse,  who  was  already  in 

—        possession,  and  so  remained,  under  the  above  agreement,  until 

some  time  previous  to  the  31st  of  March,  1849,  when  the  premises 

were  agreed  to  be  sublet  by  KirJchouse  to  Frederick  Bankart  (who 

was  then  already  in  possession),  with  an  option  of  purchase. 

Frederick  Bankart  thereupon  ccHiverted  the  existing  zinc^worhs, 
which  were  called  the  Red  Jacket  Works,  into  works  for  the  manu- 
facture of  copper.  He  afterwards  exercised  his  option  of  purchase, 
and  by  a  deed  dated  the  6th  of  December,  1855,  the  agreement  of 
September,  1843,  and  the  premises  and  works  therein  comprised, 
were,  in  consideration  of  £1000  paid  by  Frederick  Bankart,  assigned 
by  Kirkhouse  (by  the  direction  of  Frederick  Bankart)  to  Bobert 
Paseengrer,  who  afterwards,  by  deed  dated  the  26th  of  September, 
1851,  mortgaged,  and  finally,  by  another  deed,  dated  the  10th  of 
September,  1859,  relinquished  all  claim  to  the  land,  works,  and 
premises  to  Frederick  Bankart, 

In  1865  Pasienger  died. 

This  bm  was  filed  on  the  10th  of  February,  1868,  by  Frederick 
Bankart,  and  his  son  and  partner,  Howard  Bankart,  and,  as 
amended,  was  against]  Charles  Tenna/rd,  the  surviving  trustee  of  a 
voluntary  settlement  made  by  Margaret  Elizabeth  Tennani,  and  the 
executors  of  Bobert  Passenger,  as  Defendants. 

It  alleged,  amongst  other  things,  that  the  premises  comprised  in 
the  agreement  of  the  29th  of  September,  1843,  were  agreed  to  be 
demised  to  Kirkhouse  for  the  purpose  of  carrying  on  the  manu- 
facture of  zinc ;  that  a  considerable  quantity  of  water  was  necessary 
for  such  manufacture ;  that  there  was  at  the  time  of  making  the 
agreement  no  water-supply  on  the  pieces  of  land,  except  what 
might  be  derived  from  the  Tennant  canal ;  that  it  was  known  to 
the  parties  that  such  supply  was  necessary  for  the  manufacture ; 
and  that  it  was  understood  between  them,  that  Kirkhouse,  and  all 
parties  claiming  under  him,  should  be  at  liberty  to  use  the  water 
for  the  purposes  of  the  manufacture,  provided  the  water  was  not 
abstracted  to  the  prejudice  of  the  navigation. 

Further,  that  when  the  Plaintiff  Frederick  Bankart  converted 


TSHNAST. 
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the  works  into  copperworks,  a  supply  of  water  being  necessary^  a     Y.-C.  J. 
<calyerty  for  the  sole  purpose  of  supplying  water  to  the  works,  was        1870 
made  with  the  express  sanction  of  Henry  Tennant,  the  then  acting     bakxakt 
trustee  of  the  settlement,  and  under  the  superintendence  of  Kirk- 
iowey  then  employed  by  Mrs.  Tennant  and  her  trustees  as  en- 
gineer ;  that  Kirkhouse  and  the  Plaintiffs  had,  with  the  knowledge 
and  approbation,  first  of  Mrs.  Ten/nanty  and  afterwards  of  Ejenry 
and  the  Defendant  Charles  Tennant,  used  the  water  from  the  year 
1843  downwards,  without  interruption  or  question,  and  claimed  a 
right  to  such  user  both  by  actual  agreement  and  by  acquiescence. 
In  December,  1866,  the  Plaintiffs  received  a  letter  from  the 
Defendant  Charles  Tennanfs  solicitors,  demanding  a  royalty  of 
£500  a  year  for  the  use  of  the  water  already  taken,  and  £5  per 
day  by  way  of  penalty  for  future  user.    After  an  abortive  negotia- 
tion, Charles  Tennant  commenced  an  action  against  the  Plaintiffs 
for  using  the  water. 

The  bill  alleged,  and  the  answer  did  not  deny,  that  Charles 
Tennant  was  now,  virtually,  the  absolute  owner  of  the  settled 
estates. 

The  bill  prayed  for  a  declaration  (amongst  other  things)  that 
the  Plaintiffs  were  entitled  to  use  the  water  of  the  canal  for  the 
purposes  of  their  works,  not  interfering  with  the  navigation ;  and 
for  an  injunction  to  restrain  the  action. 

It  appeared  that  in  1852  a  correspondence  took  place,  in  which 
a  grant  of  the  use  of  the  water  was  demanded  on  one  side  and 
refused  on  the  other. 

The  Defendant  Charles  Tennant,  by  his  answer,  said  that  neither 
of  the  two  pieces  of  land  comprised  in  the  agreement  of  September, 
1843,  abutted  on  the  canal ;  that  neither  before  or  after  the  date  of 
that  agreement  had  Kirhhouse  any  right  to  the  water  of  the  canal 
for  any  purpose  whatever ;  nor  had  he  used  the  same  except  in  very 
small  quantities. 

He  said  he  believed  that  Kirhhouse  did,  without  interference, 
but  without  permission,  use  the  water  of  the  canal,  for  the  purposes 
of  his  manu&cture,  to  the  extent  of  a  few  bucketsful  a  day ;  but  he 
denied  that  there  was  any  agreement  or  understanding  that  he 
should  have  the  right  to  do  so. 

Speaking  to  the  best  of  his  belief,  he  denied  that  a  culvert  for 
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V.-O.  J.     supplying  the  works  with  water  was  made  in  1849,  or  at  any  other 
1870       time,  with  or  without  the  sanction  of  Henry  Tennant,  or  under  the 
Bankart    superintendence  of  Kirkhouse. 
•Pjq^'^jj^         He  farther  stated  as  follows : — 

"  Speaking  to  the  best  of  my  belief,  I  say  that,  in  the  year  1855, 

I  first  became  aware  that  the  Plaintiffs  were  abstracting  water 
from  the  said  canal  for  the  purpose  of  their  works.  I  had  pre- 
viously to  that  year  been  aware  that  a  small  quantity  of  water  had 
been  taken  by  the  Plaintiffs  for  the  purpose  of  their  works ;  but, 
inasmuch  as  up  to  that  time  the  Plaintiffs  had  carried  their  goods 
exclusively  on  the  Tennant  canal,  and  had  paid  tonnage  for  the 
same,  I  had  not  thought  it  worth  while  to  interfere  with  the  Plain- 
tiffs in  a  moderate  use  of  the  water ;  but  in  or  about  the  month  of 
May,  1855,  I  was  informed  by  the  said  William  KirTchouse,  and 
therefore  I  believed,  that  the  Plaintiffs  were  abstracting  large 
quantities  of  water  from  the  canal,  so  as  to  impede  the  navigation ; 
and  accordingly,  on  the  24th  of  May,  1855, 1  wrote  and  sent  to 
the  Plaintiff  Frederick  Bankart,  or  his  son  Arthur,  a  letter  of  that 
date,  which  was  as  follows : — 

"  '  BusseU  Square,  24th  May,  1855. 
«  '  A.  F.  Bankart,  Esq. 

"  'Sir, — I  have  deferred  answering  your  letter  of  the  19th 
instant  until  I  heard  from  Mr.  Kirkhouse  on  the  subject.  I  have 
received  his  answer  to-day,  and  as  he  recommends  me  not  to  con- 
sent to  your  proposal  for  using  the  old  gate,  I  beg  to  inform  you 
that  I  object  to  your  using  it.  Mr.  Kirkhouse  informs  me  that 
you  are  frequently  wasting  large  quantities  of  water  from  our 
canal,  to  the  great  inconvenience  of  our  trade  thereon.  I  must 
request  you  to  discontinue  that  practice. 

"  '  I  am,  Sir, 

"  *  Your  obedient  servant, 

"  '  Chas.  Tennant: 

"  I  submit  that  the  non-interference  by  me  previously  to  the 
month  of  May,  1855,  with  the  use  by  the  Plaintiffs  of  the  water  of 
the  canal  did  not  amount  to  a  license  to  use  the  same  water,  or 
that  if  my  non-interference  with  them  did  amount  to  a  license, 
then  such  license  was  revocable ;  and  I  say  that  since  my  said 
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letter  of  the  24th  of  May,  1855,  the  Plaintiffs  have  taken  water      v.-C.  J. 
from  the  said  canal  against  my  consent,  though,  for  the  reasons       isro 
herein  appearing,  I  have   been   unable,  until   the  beginning  of     bankabt 
the  present  year  (1868),   to  take  active  steps  to  prevent  the 
Plaintiffs  from  abstracting  water  from  the  said  canal.     Speaking 
to  the  best  of  my  belief,  I  deny  that  the  water  required  for  the 
purpose  of  the  Plaintiffs*  manufacture  cannot  be  obtained  from 
any  other  source  than  the  said  canal ;  for  I  say  that  my  solicitors 
have  been  informed  by  tlie  Plaintiffs'  solicitors,  in  the  course  of 
correspondence,  that  the  Plaintiffs  have  on  their  works  a  powerful 
steam-pump  capable  of  supplying  them  with  water,  and  that  the 
enjoyment  of  the  water  from  the  TennarU  canal  is  of  but  little 
moment  to  the  Plaintiffs." 
The  results  of  the  evidence  are  given  in  His  Honour's  judgment. 

Mr.  Kay,  Q.C.,  and  Mr.  Cadman  Jones,  for  the  Plaintiff. 

Mr.  Karsldke,  Q.C.,  and  Mr.  W.  W.  Kardake,  for  the  Defendant 
Charles  TennarU, 

Mr.  W.  F.  Bobinsony  for  the  other  Defendants. 

Sib  W.  M.  James,  V.C.  : — 

This  suit  is  instituted  for  three  main  objects.  [His  Honour 
disposed  of  the  first  two  points,  deciding  the  first,  as  to  specific 
performance  of  the  agreement  for  a  lease,  in  favour  of  the  Plaintiffs, 
and  the  second  in  favour  of  the  Defendants,  and  continued : — ] 

Then  there  comes  the  third  object,  which  is  much  more  im- 
portant, in  point  of  law  and  of  principle,  than  the  others. 

The  Plaintiffs  say  they  took  the  piece  of  ground  for  the  purpose 
of  copperworks,  and  from  the  year  1849,  when  they  took  it,  down 
to  the  year  1866,  they  were  in  the  enjoyment  of  a  supply  of  water, 
which  water  was  very  important  to  their  works,  from  a  (!anal  of 
which  the  Defendant  Charles  Tennant  and  his  co-trustees  were  the 
owners.  They  say  they  were  in  the  actual  enjoyment  of  that  water, 
without  dispute  or  interruption,  from  the  year  1849  to  the  year 
1866 ;  but  it  cannot  be  said  without  question,  because  the  very 
same  question  which  is  raised  by  this  suit  was,  in  fact,  raised  in 
the  year  1852,  when  certain  letters  passed  between  the  parties, 
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y.-a  J.     in  which  'on  one  side  it  was  contended  that   there  should  be 

1870        an  actual  grant  of  the  said  right  to  the  water,  and  on  the  other  side 

Baitkast    that  grant  was  refused.    The  question  must  be,  in  fact,  considered 

TiNKAST.    *^  ^BYe  been  in  abeyance  and  suspense  from  1852  down  to  the 

present  time,  neither  party  being,  in  my  judgment,  either  benefited 

or  injured  by  anything  that  has  occurred  since  the  year  1852.    It 
must  be  tried,  therefore,  as  if  it  was  in  that  year. 

Trying  it  as  it  was  in  that  year,  the  Plaintiffs  say :  '^  It  was  of 
great  importance  to  you,  that  there  should  be  works  erected  upon 
the  side  of  the  canal.  The  increase  of  traffic  upon  the  canal  was» 
in  fact,  a  thing  of  great  importance  to  you,  and  we  erected  our 
works  and  carried  them  on,  not  only  using  the  water  with  your 
acquiescence  and  assent,  but  with  your  direct  encouragement,  which 
is  eyidenoed  most  clearly  by  a  letter  written  by  the  Defendant 
Charlea  TennarU  himself,  in  the  year  1851,  with  reference  to  a  new 
tariff  of  tolls  on  the  canal  which  he  had  then  established.  That 
letter  expressed  in  the  strongest  possible  terms  his  desire  to  promote 
the  extension  of  the  works."  It  is  suggested,  therefore,  that  these 
facts  have  brought  the  case  within  the  principles  laid  down  in  the 
great  case  of  Bamsden  v.  Dyson  (1),  in  which  a  decision  of  Vice- 
chancellor  Stuart  was  reversed  by  the  decision  of  a  majority  of 
the  Lords.  The  principle  applicable  to  that  case  appears  not  \o 
have  been  at  all  in  question,  either  in  the  Court  below  or  in  the 
House  of  Lords  itself;  the  contest  arose  on  the  application  of  the 
principle  to  the  facts.  The  principle  laid  do\vn  by  Lord  Eing9- 
down  (2)  is  this :  ''  If  a  man,  under  a  verbal  agreement  with  a 
landlord  for  a  certain  interest  in  land,  or,  what  amounts]^ to  the 
same  thing,  under  an  expectation  created  or  encouraged  by  the 
landlord  that  he  shall  have  a  certain  interest,  takes  possession  of 
such  land  with  the  consent  of  the  landlord,  and  upon  the  faith  of 
such  promise  or  expectation,  with  the  knowledge  of  the  landlord 
and  without  objection  by  him,  lays  out  money  upon  the  land, 
a  Court  of  Equity  will  compel  the  landlord  to  give  effect  to  such 
promise  or  expectation." 

Here  the  actual  thing  was  not  laying  out  money  upon  the 
water,  but  it  is  suggested  that  the  Plaintiffs  did  erect  works  upon 
the  land,  and  did  take  possession  of  the  water-communication 
(1)  Law  Hep.  1  H.  L.  129.  (2)  Law  Eep.  1  H.  L.  17a 


V, 


VOL.  X.]  EQUITY  CASES.  147 

between  the  canal  and  the  works,  under  an  expectation,  created  and     Vw-O.  J. 
enoonraged  by  the  landlord^  that  they  shonid  have  the  continued       1870 
enjoyment  of  that  water.  Bankabt 

A  case  which  is  referred  to  in  another  case  o{  Powell  v.  Thomas  (1) 
is  a  yery  strong  instance  of  the  interference  of  the  Court  when 
acting  upon  that  principle.  In  Clavering^s  Case  (2),  Lord  Chan- 
oellor  Louffhhorouffh  says:  ''There  was  a  case  (I  do  not  know 
whether  it  came  to  a  decree)  against  Mr.  Oeorge  Clavering^  in  which 
some  person  was  carrying  on  a  project  of  a  colliery,  and  had  sunk 
a  shaft  at  a  considerable  expense.  Mr.  Clavering  saw  the  thing 
going  on,  and  in  the  execution  of  that  plan  it  was  very  clear  the 
colliery  was  not  worth  a  farthing  withc^ut  a  road  over  his  ground, 
and  when  the  work  was  begun  he  said  he  would  not  give  the  road. 
The  end  of  it  was  that  he  was  made  sensible,  I  do  not  know 
whether  by  a  decree  or  not,  that  he  was'  to  give  the  road  at  a  fair 
Talue." 

Therefore^  if  in  this  case  it  had  been  made  out  to  my  satis- 
faction that  the  water  in  question  was  essential,  or  anything  like 
essential,  to  the  enjoyment  of  the  property  in  question,  I  think  I 
should  have  found  my  way  to  have  given  the  Plaintiffs  the  relief 
which  they  ask. 

Bat  in  approaching  the  question  one  has  to  consider  this — ^that, 
however  convenient,  however  economical,  the  supply  of  water  from 
a  particular  source  may  be,  it  is  scarcely  possible  to  say  that  the 
having  it  from  that  particular  source  is  essential  to  the  works. 
One  knows  perfectly  well  that  there  is  scarcely  any  place  in 
England — certainly  not  on  the  seashore,  where  this  property  is 
situate — where  water  cannot  be  obtained  by  sinking  a  pit  and 
erecting  a  steam-engine:  and  in  this  particular  case  there  is 
evidence  that  the  Plaintiffs  have  said  that  they  had  provided 
themselves  with  the  means  of  supplying  water  for  their  works. 
Therefore  it  cannot  be  considered  essential  in  the  sense  of  abso- 
late  necessity.  Still,  if  it  were  of  anything  like  the  value  to  the 
Plaintiffs  as  that  at  which  the  Defendant  Charles  Tennanl,  in  the 
coarse  of  these  proceedings,  has  assessed  it,  I  think  I  should  have 
been  disposed  to  consider  the  question  very  much  as  was  done  in 
the  case  of  Mr.  Clavering :  that  is  to  say,  if,  after  encouraging  the 

(1)  6  Hare,  300.  (2)  5  Vea.  690. 
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v.-c.  J.     Plaintiffs  to  erect  their  works,  he  had  said,  **  Though  there  is 

18*^0       surplus  water,  so  far  as  I  am  concerned  I  will  make  you  ransom 

Bakkaut     the  water ;  I  will  put  in  force  my  legal  right,  and  make  you  pay 

Tennant     ^SOO  a  year  for  it  " — I  think  I  should  in  that  case  have  been  dis- 

posed  to  consider  it  as  coming  within  this  principle.    I  am  satisfied, 

however,  that  the  amount  of  that  value  is  a  mere  idle  estimate, 
either  as  representing  the  benefit  to  the  Plaintiffs,  or  the  value  of 
it  to  the  Defendant. 

Then  there  is  this  further  matter  to  be  considered.  Of  course 
the  Defendants,  or  the  persons  having  then  the  management  of 
the  Tennant  estate,  could  never  have  intended  to  bind  themselves 
by  any  contract  or  agreement  which  would  interfere  with  their 
absolute  possession  of,  and  control  over,  this  canal.  It  is  difficult 
to  conceive  any  grant  of  this  water  which  would  not  have  inter- 
fered with  that  I  think  they  could  never  have  intended  to  enter 
into  any  agreement  which  would  prevent  their  letting  the  water 
off,  if  they  liked,  or  keeping  the  canal  idle  for  any  length  of  time. 
They  never  could  have  intended  to  deprive  themselves  of  the  right 
to  let  other  persons  use  the  water,  and  I  do  not  think  the  Plaintiffs 
could  have  acted  upon  the  notion  that  they  were  ever  to  get  a 
binding  legal  or  equitable  agreement  with  respect  to  the  enjoy- 
ment of  the  wat^r.  The  position  of  the  parties  appears  to  me  to 
be  this:  The  Plaintiffs  were  about  to  become,  and  afterwards  did 
become,  very  valuable  customers  of  this  canal.  The  water  in 
question  was  merely  waste  water,  which  could  not  have  been  used 
by  the  lessors,  and  which  would  have  gone  over  the  weir  into  the 
sea ;  and  there  was  a  sort  of  mutual  understanding  between  the 
parties  of  this  nature,  '^  So  long  as  you  are  good  customers  of  ours, 
and  are  using  our  canal,  we  shall  not  quarrel  with  you  about  the 
use  of  water  which  is  of  no  value  to  us."  Therefore  the  Plaintiffs 
might  very  reasonably  expect  that  there  would  be  no  dispute 
between  them,  and  in  all  probability  there  never  would  have  been 
any  dispute  between  them  with  respect  to  the  water,  if  there  had 
not  been  other  disputes  or  quarrels,  which  arose  between  them  in 
respect  of  the  agreement  between  the  Plaintiffs  and  Mr.  Henry 
Tennant.  That  kind  of  understanding,  that  as  long  as  they  were 
good  customers  they  should  have  the  accommodation,  does  not 
appear  to  me  to  be  the  foundation  of  any  equitable  right  which  it 
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would  be  possible  to  reduce  into  any  form  of  language  whatever      V.-C.  J. 
that  would  express  the  extent  of  the  obligation.  Its70 

I  therefore  think  the  Plaintiffs  must  be  considered  to  have  bankart 
Med  on  that  part  of  the  case,  and  that  the  understanding  between 
them  was  not  such  as  to  amount  to  the  equitable  right  which 
is  referred  to  in  the  cases  I  have  mentioned.  I  must  say, 
taking  the  case  to  have  been  one  of  such  an  understanding  as  I 
have  mentioned,  I  think  the  Plaintiffs  might  fairly  say,  "  You 
must  not  interrupt  us  or  our  works ;"  and  it  would  not  be  reason- 
able for  the  other  side  to  say,  "  If  you  do  not  pay  a  large  sum 
of  money,  we  will  stop  your  works  at  a  day's  notice."  I  think 
the  letter  of  Mr.  Charles  Tennant,  saying  **  I  call  upon  you  to  pay 
me  £500  a  year  for  the  water,  and  if  you  do  not  pay  it  I  will  stop 
your  supply  at  once,"  is  a  most  unreasonable  and  unconscientious 
proceeding.  Mr.  Charles  Tennant  ought  to  have  said,  "Unless 
you  acknowledge  my  right,  I  must  take  steps  to  enforce  my  legal 
right"  That  would  have  been  the  reasonable  and  proper  thing  to 
do,  but  that  demand  was  a  most  extravagant  and  unreasonable 
demand. 

Now  with  respect  to  this  question  of  the  water,  I  have  another 
question  to  decide,  arising  from  what  was  done  when  the  action-at- 
lawwas  stayed.  An  undertaking  was  given  in  the  case,  by  which, 
in  fact,  I  have  to  assess  the  compensation  to  which  the  Defendant 
Charles  Tennant  is  entitled  in  respect  of  the  water  in  the  event  of 
the  Plaintiffs  failing  to  establish  their  right  to  it,  as  in  my  opinion 
they  have  failed.  There  is  a  witness  who  swears  that  the  water  is 
worth  £100  a  year.  I  expressed  my  opinion  upon  that  in  the 
course  of  the  hearing.  I  am  satisfied,  having  regard  to  the  price 
charged  for  the  water  for  other  purposes  at  the  lock,  that  the  sum  I 
mentioned  during  the  course  of  the  proceedings  of  £5  a  year  is  an 
ample  compensation  for  all  the  use  of  the  water  which  the  Plain- 
tiffs have  had.    I  therefore  assess  that  sum  accordingly. 

This  brings  me  to  the  consideration  of  that  which  has  given  me 
some  trouble — namely,  as  to  what  ought  to  be  done  with  the  costs 
of  the  suit.  The  Plaintiffs  have  succeeded  in  establishing  their 
right  to  specific  performance.  It  is  said  that  the  Defendants 
did  not  dispute  the  right  to  specific  performance.  That  is  not 
quite  so,  becaure  the  Defendant  Charles  Tennant  submitted  to  the 
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V.-C.  J.     performance  only  upon  a  condition  precedent,  which  I  hold  he  was 
1870        not  entitled  to  insist  upon.    On  the  other  hand,  the  Plaintiffs  have 

Bankabt  fftiled,  and  failed  entirely,  with  respect  to  the  agreement  which  they 
Tennant  ^^^®  ®®*  ^P  ^*^®^^  them  and  Mr.  Henry  Tennant,  and  of  the 
—  invalidity  of  which  they  must  have  had  clear  notice  before  they 
filed  their  bill.  With  regard  to  the  water,  they  have  failed ;  and 
though,  as  I  have  said,  the  demand  of  £500  a  year  was  an  un- 
reasonable demand,  and  they  ought  to  have  had  reasonable  notice 
to  provide  themselves  with  other  water,  still  there  is  this  to  be 
observed — that  although  the  demand  was  made  in  the  year  1866, 
no  actual  proceedings  were  taken  till  the  year  1868,  during  which 
time  the  Plaintiffs  might  have  supplied  themselves  with  water, 
and  might  have  done  that  which  they  have  since  done — namely, 
sink  a  well,  and  put  up  a  steam-engine.  Therefore  they  have  filed 
their  bill  after  having  had  considerable  notice  that  the  first  Defen- 
dant was  disputing  their  right  to  the  water.  That  being  so,  I 
do  not  think  that  I  ought  essentially  to  alter  the  decision  as  to 
costs,  by  reason  of  what  I  have  said  as  to  the  conduct  of  Mr. 
Charles  Tennant  in  making  that  demand.  It  therefore  resolves 
itself  into  this :  the  Plaintiffs  have  succeeded  in  one-third  of  their 
suit,  the  Defendants  have  succeeded  in  two-thirds  of  the  suit 
I  do  not  think  it  would  be  for  the  benefit  of  the  parties  that  I 
should  send  them  to  the  Taxing  Master  to  have  the  costs  appor- 
tioned between  the  one  part  and  the  other.  I  think  it  would  be 
for  their  benefit,  and  that  it  would  be  more  just  to  decide  it  now, 
and  to  say,  that  the  Plaintiffs  having  succeeded  on  one-third,  and 
having  failed  on  two-thirds  of  the  suit,  setting  off  the  one  against 
the  other,  the  Plaintiffs  will  have  to  pay  the  Defendants  one-third 
of  the  costs  of  the  litigation. 

There  will  be  a  decree  for  the  specific  performance  of  the  lease. 
The  rent  will  be  inserted  with  the  reduction  I  have  mentioned. 

With  regard  to  that,  it  was  insisted  that  the  lease  should  be 
antedated.  Now,  I  have  a  great,  if  not  insuperable,  objection  to 
antedating  a  document.  I  do  not  like  the  Court  making  a  thing 
appear  to  be  that  which  it  is  not.  I  think,  therefore,  that  I  ought  not 
to  insert  any  other  date  than  the  real  date  of  the  execution  of  the 
instrument.  If  there  were  any  demand  arising  under  the  lease 
which  the  parties  would  be  entitled  to  if  the  lease   had  been 
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executed  at  the  time,  then  that  ought  to  be  disposed  of  in  this  Court      V.-c.  J. 
before  the  lease  is  executed.     There  is  an  amount  of  rent  which       1870 
is  due  under  the  agreement  for  the  lease,  and  that  is  the  only     Bakeart 
thing  for  which  the  lease  could  be  antedated.    That  rent  will  be    teknant. 

the  rent  on  the  reduced  scale  from  the  year  1855,  when  the  title       

of  the  Plaintiffs  was  perfected  by  their  obtaining  an  assignment  of 
the  rights  from  the  original  lessee. 

There  will  be  an  order  for  the  payment  of  that  rent  from  the 
date  of  the  assignment  to  the  Plaintiffs  from  William  Kirkhovse 
in  1855.  I  take  the  date  of  the  assignment  as  the  result  of  certain 
proceedings  in  Equity.  The  lease  will  have  to  be  settled  in 
Chambers  if  the  parties  differ. 

The  above  decree  only  deals  with  the  costs  up  to  the  present 
time.  The  costs  of  the  executors  must  be  paid  by  the  Plaintiffs, 
and  the  Plaintiffs  must  undertake  to  give  them  the  same  interest 
in  respect  of  the  lease  as  they  had  in  respect  of  the  agreement. 
The  £5  rent  to  be  payable  from  December,  1866,  the  date  of  the 
notice. 

Mr.  KarslaJce,  Q.C.,  asked  that  the  Plaintiffs  might  be  put 
under  an  undertaking  not  to  use  the  water  any  more. 

The  Vice-Chanoellok  said  he  could  not  do  that;  the  first 
Defendant  must  be  left  to  his  right  of  action.  There  would  be 
liberty  to  apply  as  to  subsequent  costs,  if  necessary.  The  bill 
must  be  dismissed  as  to  those  portions  of  it  in  which  the  Plainti& 
had  failed. 

Solicitor  for  the  Plaintiffs :  Mr.  E.  Feacopp. 

Solicitors  for  the  Defendants :  Messrs.  Finch  dt  Jenning$. 
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v.-CJ.  ATTORNEY-GENERAL  v.  WEST  HARTLEPOOL 

1S70  IMPROVEMENT  COMMISSIONERS. 


April  21.        Improvement  Commissioners — Application  of  Moneys  produced  hy  Rates — CosU 

of  Promotion  of  Bill  in  Parliament — Injunction, 

By  a  Local  Improvement  Act,  passed  in  1854,  Commissionera.were  incor- 
Iterated,  and  a  district  was  defined ;  and  the  Gommissioners  were  empowered 
to  cause  to  be  paved,  drained,  and  otherwise  improved,  the  town  and  township 
comprised  in  the  district,  and  to  be  the  surveyors  of  highways  within  the 
same,  and  keep  the  same  in  repair ;  to  *'  do  all  acts,  matters,  and  things  for 
promoting  the  health,  comfort,  and  convenience  of  the  inhabitants  "  of  the 
district,  which  they  might  deem  or  consider  necessary,  and  "  for  that  pur- 
pose*' to  "exercise  all  the  powers  vested  in  them**  by  the  Act  and  the  Acts 
incorporated  therewith,  amongst  which  were  the  Companies  Clauses  Aet,  and 
]>arts  of  the  Towns  Improvement  Clauses  Act,  1847. 

The  Court  granted  an  injunction  to  restrain  tlie  Commissioners  from  apply- 
ing any  moneys  produced  by  rates  towards  the  promotion  of  a  bill  in  Parlia- 
ment the  object  of  which  was  to  obtain  an  extension  of  their  district 

OY  the  West  Hartlepool  Improvement  Aety  1854  (17  Vict.  c.  xli.), 
after  reciting  that  it  would  be  of  material  benefit  and  advantage 
to  the  inhabitants  of  the  town  of  West  Harttepool  and  township  of 
Stranton,  in  the  county  of  Durham,  if  certain  persons  were  incor- 
porated Commissioners,  as  thereinafter  mentioned,  with  sufficient 
powers  for  various  specified  purposes,  it  was,  amongst  other  things, 
enacted  (sect.  2)  that  the  limits  of  the  Act  should  comprise  so 
much  of  the  township  of  Stranton  (including  the  town  of  Wed 
Hartlepool)  as  was  included  within  a  dotted  line  .  .  .  .;  and 
sect.  18  enacted  as  follows : — 

*'  That  the  Commissioners  shall  and  may,  subject  to  the  provi- 
sions of  this  Act,  and  the  Acts  incorporated  herewith,  cause  to  be 
paved,  drained,  lighted,  cleansed,  watched,  watered,  and  otherwise 
improved  and  regulated,  the  said  town  of  Wed  Hartlepool  and  town- 
ship of  Stranton,  within  the  limits  of  this  Act,  and  shall  be  the 
surveyors  of  highways  within  the  same,  and  as  such  shall  have  and 
exercise  the  entire  control  and  management  of  all  highways,  foot- 
bridges, and  thoroughfares  within  the  limits  of  this  Act,  and  shall 
keep  the  same  in  repair ;  and  shall  and  may  do  all  acts,  matters^  and 
things  for  promoting  the  health|  comfort,  and  convenience  of  the 
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inhabitants  of  the  said  town  and  township  within  the  limits  of  this     V.-a  J. 
Act  as  they  may  deem  or  consider  necessary,  and  for  that  purpose        1870 
may  exercise  all  the  powers  vested  in  them  by  this  Act  and  the    attobnbt- 
Acts  incorporated  herewith."  QEHmAi. 

With  the  special  Act  was  incorporated  the  Companies  Clauses  ^  ^>bt 
Adj  and  by  the  19th  section  certain  clauses  of  the  Toums  Improve-  Impboyeiulnt 
ment  Clauses  Act,  1847,  were  incorporated  into  the  Act,  including     siomebs. 
<!lauses  ^'  with  respect  to  the  rates  by  the  said  Towns  Improvement 
Clauses  Act  directed  to  be  made  for  sewent,  drains,  and  private 
improvements,  except  sects.  158  to  160,  both  inclusive;   with 
respect  to  the  manner  of  making  rates  authorized  by  the  said 
Toums  Improvement  Clauses  Ad  or  this  Act,  except  sect.  167 ;  with 
respect  to  the  appeal  to  be  made  against  any  rate,  and  with  respect 
to  the  recovery  of  rates." 

By  sect.  69  the  Commissioners  were  empowered  to  borrow  at 
interest,  upon  mortgage,  sums  not  exceeding  £13,250,  for  or 
towards  the  purpose  of  defraying  ''the  expenses  of  preparing, 
obtaining^  and  passing  this  Act,"  and  providing  or  obtaining  sites 
for  and  constructing  and  acquiring  and  maintaining  various  public 
buildings.  They  were  also  empowered  to  borrow  at  interest,  on 
mortgage,  any  sum  not  exceeding  £13,000,  ^'  for  all  or  any  of 
the  purposes  of  this  Act,  other  than  those  for  which  money  is 
hemnbefore  specifically  authorized  to  be  borrowed ;"  the  repayment 
of  such  sums  to  be  secured  by  mortgage  of  the  rates. 

By  sect.  80  the  money  authorized  to  be  raised  on  mortgage  and 
from  the  rates  was  to  be  applied,  first,  in  payment  of  ''  the  costs, 
charges,  and  expenses  of  or  incident  to  the  obtaining  and  passing 
of  this  Act ;"  secondly,  in  paying  the  interest ;  thirdly,  in  setting 
apart  a  sinking  fund;  and  fourthly,  ''in  carrying  the  several 
purposes  of  the  Act  into  execution." 

The  Commissioners,  at  some  period  between  the  17th  of  May, 
1859,  and  May,  1866,  adopted  the  Loeal  Oovemment  Ad,  1858, 
and  became  a  local  board  imder  that  Act. 

In  December,  1869,  the  Commissioners  caused  to  be  introduced 

into  Parliament  a  bill  "for  extending  the  limits] of  the  district 

under  the  authority  of  the  West  Hartlepod  Improvement  OommM^ 

sioners,  and  for  making  better  provision  for  the  improvement  and 

gOYemmeni  of  the  extended  district^  and  for  other  purposes  ;"  the 
Vol.  X.  :      If  2 
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y.-G.  J.     objects  of  the  bill  being  to  consolidate  enactments  in  force  relative 

1870        to  the  improvement  and  government  of  the  district,  to  extend  the 

Attobnit-    powers  of  the  Commissioners,  to  extend  the  district,  and  for  othev 

Gkkebal     purposes ;  and  to  enable  the  Commissioners  "  to  borrow  further 

West       sums  for  the  purposes  "  of  the  Act. 

Impbovemicnt     This  information  was  filed  on  the  23rd  of  March,  1870,  by  the 

BioNMB."     Attorney-General,  at  the  relation  of   William  Sadler^  WiUiam' 

Metcalfe  Meredith,  and  John  Wood,  ratepayers  of  the  district, 

against  the  Commissioners  and  William  WUkinaon  BrutUon,  their 
clerk  and  solicitor,  stating  that  the  Commissioners  were  promoting 
the  bill,  had  incurred  expenses,  and  intended  to  incur  furthes 
expenses;  that  their  bill  contained  176  printed  pages,  and  had 
been  and  was  intended  to  be  opposed  in  both  Houses  of  Parlia- 
ment ;  that  the  relator  bad  ascertained,  for  the  first  time,  on  or 
since  the  9th  of  March,  1870,  that  the  Commissioners  had  applied 
certain  moneys,  part  of  the  rates  levied  by  them  under  their  statu- 
tory powers,  in  part  payment  of  the  costs  already  incurred  in  the 
promotion  of  the  bill,  and  intended  to  expend  further  moneys  out 
of  the  rates  in  paying  the  expenses  incurred  in  the  promotion  of 
the  bill ;  charging  that  the  rates  were  applicable  by  law  only  to- 
certain  specific  public  purposes  within  the  district,  which  did  not 
include  the  payment  of  any  portion  of  the  expenses  of  promoting 
the  bill ;  and  that  the  payment  of  such  expenses  out  of  the  rates> 
was  wholly  unauthorized  and  illegal;  and  prayed  *'that  the  De* 
fendants,  the  West  Hartlepool  Improvement  Commissioners,  and  the 
individual  members  of  such  commission,  and  their  clerks,  treasurer,, 
solicitors,  and  agents,  may  be  restrained  by  the  injunction  of  this- 
Honourable  Court  firom  applying  any  moneys  heretofore  produced, 
or  hereafter  to  be  produced,  by  the  rates  and  funds  under  their 
control  as  such  Commissioners,  or  any  of  them,  or  any  other  mone3rs- 
now  received  or  hereafter  to  be  received  by  them  from  any  other 
sources  not  legally  applicable  towards  payment  of  such  expenses 
as  hereinafter  mentioned  in  or  towards  the  payment  of  any  cost» 
or  expenses  heretofore  incurred,  or  hereafter  to  be  incurred,  by 
ihem  in  or  in  relation  to  the  preparation,  introduction  into  ParhV 
ment,  or  promotion  of  the  said  bill,  or  otherwise  in  relation  to  such 
bill,  or  in  or  towards  the  payment  of  any  of  the  costs  or  expenses^ 
of  any  opponent  or  late  opponent  of  the  said  bill,  either  as  aa 
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indncement  to  withdraw  such  opposition  or  otherwise,  or  for  any     V.-C.  J. 
other  illegal  purpose,  and  £rom  making,  or  levying,  or  ordering,  or       1870 
procuring  to  be  made,  or  levied,  or  paid  over  to  them,  any  rates  or   ArroitNET- 
rate,  or  any  portion  thereof,  for  or  towards  any  such  purposes."  QmntRAL 

From  the  evidence  of  Mr.  Bruntanf  the  clerk  to  the  Commis-  „  "^^^ 

Hartlbpool 

sioners,  it  appeared  that  in  the  latter  part  of  January,  1870,  after  Improvement 
compliance  by  the  promoters  of  the  bill  with  the  Standing  Orders  sionbrr. 
of  the  House  had  been  proved,  it  came  to  the  knowledge  of  the 
Commissioners  that  a  project  was  on  foot  for  the  formation  of  a 
separate  district,  which  was  intended  to  extend  over  the  '^  addi- 
tional district "  contemplated  by  the  bill ;  and  a  memorial  to  the 
Secretary  of  State  was,  in  January,  1870,  presented  by  the  owners 
and  occupiers  who  promoted  the  separate  district,  including  the 
present  relators.  This  memorial  was  opposed  by  the  Commis- 
sioners, and  the  inspector  deputed  by  the  Secretary  of  State  had 
since  reported  against  the  formation  of  such  separate  district. 

From  the  evidence  of  Mr.  TurnbuU,  one  of  the  Commissioners 
in  defence,  it  appeared  that  the  object  of  the  Commissioners  was 
to  extend  the  district  so  as  to  include  an  area  within  which,  during 
the  last  few  years,  several  manufactories  and  dwelling-houses  had 
been  built^  and  which  was  very  imperiectly  drained.  The  Com- 
missioners had  at  first  endeavoured  to  effect  the  extension  by 
means  of  their  permissive  powers,  but  the  project  having  been 
opposed,  especially  by  the  owners  of  one  manufactory,  an  appli- 
cation to  Parliament  became  necessary.  The  bill  had  received 
the  approval  of  the  ratepayers  at  a  large  public  meeting  held  on 
the  18th  of  March,  1870,  at  which  a  resolution  was  passed,  ''that 
this  meeting  approves  of  the  extension  and  improvement  bill  pro- 
moted by  the  West  HarUepool  Improvement  Cotnmiseioneraf  now 
hefore  Parliament,  and  now  explained  by  them."  The  Defendants 
helieved  that  the  bill  was  approved  by  a  majority  of  the  ratepayers. 

The  bill  was  read  for  the  first  time  in  the  House  of  Commons 
on  the  10th  of  February,  and  for  the  second  time  on  the  loth  of 
February. 

Mr.  Katf,  Q.C.,  and  Mr.  Bagahawe,  for  the  information  r — 
We  rely  upon  Attomey-Oeneral  v.  Andreics  (1)  and  Attorney- 

(1)  2  Mac.  dkr  G.  226. 
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V.-G.  J.      General  v.  EasOdke  (1),  as  shewing  that,  whilst  local  Commissioners^ 

1870        empowered  as  these  are,  might  have  applied  these  funds  in  resist- 

Attobnbt-    ing  something  (the  passing  of  an  Act  of  Parliament  for  example), 

EinEBAL     ^ijigh^  jf  uQ^j  resisted,  would  have  prevented  their  carrying  their 

^j^^J^^j^  -^ct  iiito  execution,  they  are  not  authorized  in  applying  such  funds 

Tmpbovemext  towards  the  obtaining  of  a  new  Act  of  Parliament. 

GOMMIS- 

SIOKERS. 

—  The  Vice-Chancellor  called  upon 

Mr.  Amphlett,  Q.C.,  and  Mr.  W.  W.  Kardake,  for  the  Defen- 
dants : — 

These  words,  "  for  promoting  the  health,  comfort,  and  conve- 
nience of  the  inhabitants,"  are  quite  sufficient  to  authorize  the 
Commissioners  in  doing  what  they  are  doing.  No  words  like  them 
are  to'  be  found  in  either  of  the  cases  referred  to.  The  rule  in 
Bright  v.  North  (2),  which  was  followed  in  the  cases  cited,  was 
intended  to  be  applied  only  to  new  undertakings.  From  Lord 
Langdale's  remarks  in  Atlorney-Qeneral  v.  Andrews  (3),  it  follows 
that^  if  the  obtaining  of  an  Act  of  Parliament  be  incident  to  the 
objects  of  the  original  Act,  expenditure  such  as  this  will  be  justified. 

Our  accounts  will  have  to  be  audited  under  the  provisions  of  the 
Companies  Clauses  Ad  (8  Vict.  c.  16).  The  170th  section  of  the 
Towns  Improvement  douses  Act  (10  &  11  Vict.  c.  34)  requires  that 
Commissioners  shall  cause  estimates  to  be  prepared  before  making 
a  rate ;  and  sect.  186  gives  to  '*  any  person  aggrieved"  an  appeal 
to  the  Quarter  Sessions.  That,  then,  is  the  appropriate  and  adequate 
tribunal;  and  this  Court  will  not  interfere.  If  a  corporation  is 
about  to  make  a  rate  for  illegal  purposes  it  is  not  the  proper  course 
to  apply  to  this  Court :  Attomey^General  v.  Mayor  of  Wigcm  (4). 

A  liberal  construction  must  be  put  on  these  Acts  of  Parliament 

Sir  W.  M.  James,  V.C.  : — 

I  am  of  opinion  that  this  application  is  really  governed  by 
Attomey-Oeneral  v.  Andrews  (5)  and  Attomei/'Ckneral  v.  EasOake. 
It  is  impossible,  for  any  effectual  purpose,  to  draw  any  distinction 
between  those  decisions  and  this  case. 

(1)  11  Hare,  205.  (3)  2  Mac.  &  G.  228,  229. 

(2)  2  Ph.  216.  (4)  Kay,  268. 

(5)  2  Mac.  &  G.  225. 


VOL.  X,]  EQUITY  OASES.  157 

Mr.  Amphlett  has  pressed  upon  me  the  words  of  this  Act  of  Par-       T.-O.  J. 
liamenty  '*  And  shall  and  may  do  aU  acts,  matters,  and  things  for        isva 
promoting  the  health,  comfort,  and  convenience  of  the  inhabitants    attornet- 
....  and  for  that  purpose  may  exercise  all  the  powers  vested  in     Okhebau 
them  by  this  Act."     It  appears  to  me  that,  supposing  this  Act  had       ^^^ 
been  passed  years  before  those  cases  were  decided,  it  would  be  Improvbxknt 
putting  a  yery  strained  construction  upon  the  words,  to  say  that     ^^^ 
where  trustees  are  to  be  surveyors  of  highways,  and  "  to  do  all        — 
acts,  matters,  and  things  for  promoting  the  health,  comfort,  and 
convenience  of  the  inhabitants,"  those  words  imply  that  they  are  to 
do  all  acts,  matters,  and  things,  including,  if  necessary,  the  appli- 
cation to  Parliament  for  an  enlargement  or  alteration  of  their 
powers  or  of  the  district  assigned  to  them.    But  this  clause  must, 
of  course,  be  now  read  in  the  light  of  those  cases  which  had  been 
decided  at  the  time  this  Act  was  passed ;  and  at  the  time  this  Act 
was  passed  the  Legislature,  I  presume,  knew — ^at  least  all  parties 
must  be  supposed  to  have  known — that  those  cases  had  decided, 
as  a  general  rule,  that  these  bodies  are  not  authorized  to  apply  to 
Parliament  for  new  Acts  of  Parliament — that  is  to  say,  they  are 
not  authorized  so  to  apply  in  the  sense  of  using,  for  that  pur- 
pose, the  trust  funds  entrusted  to  them.    If  it  had  been  meant, 
having  regard  to  those  decisions,  to  give  such  a  power,  the  proper 
thing  would  have  been  to  have  followed  the  advice  given  by  the 
Lord  Chancellor,  when  Vice-Chancellor  Wood,  in  Attomey-Oeneral 
V.  EastlcAe  (1),  and  to  have  had  those  words  put  into  the  Act  of  Par- 
liament^  "  including,  if  necessary,  the  power  of  applying  to  Parlia- 
ment.'*    That  was  the  answer  which  he  gave  to  an  argument  of 
mine,  which  I  thought  was  a  reductio  ad  ahsurdum  of  the  old 
authorities  ;  according  to  which,  if  there  was  a  slip  in  the  Act  of 
Parliament  the  trustees  could  not  have  gone  to  Parliament  to 
remedy  it. 

I  am  bound  now  to  say,  that  upon  consideration  of  the  cases  I 
entertain  no  dotlbt  that  these  decisions  are  very  wholesome ;  because 
one  cannot  but  feel  that  if  there  were  an  unlimited  power  for 
bodies  of  this  kind  to  apply,  whenever  they  might  think  fit,  to 
Parliament  at  the  expense  of  their  constituents,  they  themselves 
having  determined  to  do  it  of  their  own  mere  motion,  without 

(1)  11  Hare,  203. 
Vol.  X.  N  2 
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V.-0.  J.     calling  a  general  meeting  of  the  ratepayers — I  will  not  say  in  this 

1870        particular  case,  but  in  some  towns — one  can  easily  see  there  would  le 

A'noBNEY-    ^  great  deal  of  that  class  of  professional  business  got  up  which  would 

General     ]jq  done  at  the  expense  of  the  ratepayers ;  and  it  is  much  better,  as 

West       it  seems  to  me,  that  persons  who  do  seek  to  obtain  Parliamentary 

Improvement  powers  should  do  SO  at  the  risk  of  satisfying  Parliament  they  are 

BioNERfiL     right ;  and  when  they  satisfy  Parliament  they  are  right,  Parlia- 

ment  always  takes  care  to  provide  them  with  the  funds  for  haying 

done  that  which  is  right.  Therefore  I  do  not  wish  to  be  under- 
stood as  throwing  the  slightest  doubt  upon  the  propriety  of  the 
decisions  in  these  cases  if  the  question  had  to  be  determined  for 
the  first  time. 

Mr.  Amphlett  suggested  that  there  are  powers  here  of  applying 
to  the  Court  of  Quarter  Sessions;  and  I  presume  there  would 
be  the  power  of  applying  to  have  the  rate  quashed.  I  presume 
they  could  go  to  the  Court  of  Queen's  Bench  by  certiorari,  if  neces- 
sary, to  restrain  an  illegal  act.  But  the  insufiSciency  of  those 
remedies  seems  to  me  to  be  abundantly  demonstrated  by  what  has 
taken  place  here  ;  because,  although  the  Commissioners  have  no 
power  to  levy  a  rate,  except  for  certain  purposes  which  are  to  be 
specified  beforehand,  and  although  they  have  made  no  estimate 
and  no  specification  of  the  expenditure  which  would  be  incurred 
in  applying  to  Parliament,  some  one  or  other  of  these  persons 
has  been  able  to  incur  an  expenditure  of  upwards  of  £600  for 
the  very  purpose  of  obtaining  this  Act  of  Parliament. 

It  seems  to  me  that  shews  the  necessity  of  applying  to  this 
Court,  and  of  the  Court  retaining  a  jurisdiction  which,  I  think,  it 
can  quite  as  satisfactorily  exercise  as  the  Court  of  Quarter  Sessions 
would  be  able  to  do.     Therefore  the  injunction  will  be  granted. 


The  injunction  was  in  the  terms  '*  that  the  Defendants,  the 
West  Hartlepool  Improvement  Commissioners  and  the  individual 
members  of  such  commission  and  their  clerks ....  be  restrained .... 
from  applying  any  moneys  heretofore  produced  or  hereafter  to  be 
produced  by  the  rates  and  funds  under  their  control,  as  such  Com- 
missioners, or  any  of  them,  in  or  towards  the  payment  of  any  costs 
or  expenses  heretofore  incurred  or  hereafter  to  be  incurred  by 
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them  in  or  in  relation  to  the  preparation,  introduction  into  Farlia-  v.o.  j. 

ment,  or  promotion  of  the  said  bill,  or  otherwise  in  relation  to  such  1870 

bill,  or  in  or  towards  the  payment  of  any  of  the  costs  or  expenses  x-w^nby- 

of  any  opponent  or  late  opponent  of  the  said  bill,  either  as  an  in-  Gbnekal 

ducement  to  withdraw  such  opposition  or  otherwise,  unless  and  until  Wm* 

tiuthorized  by  Parliament  to  do  so."  Improvement 


SoUcitors  for  the  Informants :  Messrs  Van  Sandcvu,  Oumminff,  & 
JSms^  agents  for  Mr.  Bdk^  Mtddlesborough. 

Solicitor  for  the  Defendants :  Mr.  Oratody,  agent  for  Mr.  W.  W. 
Brunton,  West  Hartlepool. 


G0MMI»- 
8IONEB8. 
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M.B.  LEPINE  V.  BEAN. 

}^        Wta^Consiruction—Gift  to  Chtldren^Designaiio  Penonm—llUgUimaU  Chad, 


^^     *  A  testator  deviaed  aud  1)eqneathed  Ms  real  and  residuary  peraonal  estate  to 

trustees,  upon  trust  to  permit  his  wife  M,  to  receive  the  income  thereof  during 
her  life,  provided  she  should  so  long  continue  his  widow  and  unmarried ;  and 
from  and  after  her  death  or  second  marriaga»  upon  trust  to  pay  and  divide  the 
said  estate  unto  and  equally  between  and  amongst  all  and  every  his  children, 
if  more  than  one^  in  equal  shares  as  tenants  in  common,  and  in  case  there 
should  be  but  one  such  child,  then  the  whole  to  go  to  such  child.  The 
testator  had  married  a  wife,  F.,  but  had  had  no  children  by  her,  and  had  lived 
apart  from  her  for  many  years.  At  the  date  of  the  will  she  was  of  the  age  of 
seventy  years,  and  she  survived  the  testator.  The  testator  had,  for  some 
years  previously  to  the  date  of  the  will,  cohabited  with  Jf.,  who  bore  his 
name,  and  was  always  recognized  by  him  as  his  wife.  The  testator  had  by 
if.  four  children,  of  whom  two  had  died  before  the  date  of  the  will ;  one 
.  was  then  alive,  and  the  fourth  was  afterwards  bom.  iThese  children  were  ail 
entered  in  the  baptismal  registry  in  the  name  of  the  testator,  and  were  known 
by  his  name : — 

ffeld,  that  M,  was  entitled  to  the  income  of  the  real  and  personal  estate  of 
the  testator  for  her  life  so  long  as  she  should  continue  unmarried,  and  that 
after  her  death  such  estate  would  devolve  on  the  child  of  the  testator  and  Jf. 
who  was  living  at  the  date  of  the  wilL 

William  bean,  by  his  wm,  dated  the  5th  of  May,  1868, 
after  expressing  his  desire  to  be  buried  at  Kingswarth,  directed  his 
trustees  to  cause  to  be  placed  on  his  grave  a  head  and  foot  stone 
similar  to  those  on  the  grave  of  his  father,  and  he  also  directed  his 
^'  dear  wife  Margaret  Bean "  to  keep  up  and  preserve  his  grave. 
The  testator  bequeathed  to  his  *'  said  wife  Margaret  Bean "  his 
household  furniture  and  other  effects,  and  a  legacy  of  £10 ;  and 
he  devised  and  bequeathed  all  his  real  estate  and  the  residue  of 
his  personal  estate  to  trustees,  upon  trust  to  pay  certain  legacies,, 
and  subject  thereto  upon  the  following  trusts:  ^'Upon  further 
trust  to  permit  my  said  wife,  Margaret  Bean,  to  receive  the  rents, 
interests,  dividends,  and  annual  income  of  my  said  real  and  personal 
estate  for  and  during  the  term  of  her  natural  life  (provided  she 
shall  so  long  continue  my  widow  and  unmarried),  she  thereout 
maintaining  and  educating  my  children,  and  keeping  all  the 
bmldings  in  good  tenantable  repair,  and  insured  against  loss  or 
damage  by  fire';  and  from  and  immediately  after  the  decease  or 
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second  marriage  of  my  said  wife,  whicheTer  event  shall  first      H.  B, 
happen^  then  upon  further  trust  to  pay  and  diyide  the  whole        1870 
of  the  residue  of  my  said  real  and  personal  property,  subject  as      Lefxhe 
aforesaid,  unto  and  equally  between  and  amongst  all  and  every  my       ^^, 
children,  if  more  than  one,  in  equal  shares  as  tenants  in  common,        """" 
and  not  as  joint  tenants ;  and  in  case  there  shall  be  but  one  such 
child,  then  the  whole  to  go  to  such  child.    And  in  case  all  my 
said  children  shall  die  in  the  lifetime  of  my  said  wife  without 
leaying  issue,"  upon  trusts  for  the  benefit  of  the  children  of  the 
testaWs  brother,  John  Bean,  and  the  children  of  Mizabeth  Dv/ry, 
whom  he  described  as  his  niece.    The  testator  died  on  the  9th  of 
Jnly,  1869.     WhUe  a  bachelor  he  had  intermarried  with  EUzaheih 
Bean,  but  at  the  date  of  his  will  he  was  living  apart  from  her, 
and  had  been  so  living  ever  since  1843.  He  never  had  any  children 
by  her,  and  at  the  date  of  the  will  she  was  upwards  of  seventy 
years  of  age.    She  survived  the  testator,  and  was  made  a  Defendant 
to  the  suit.     From  the  year  1861  down  to  the  time  of  his  death 
the  testator  lived  with  one  Margaret  Bishop,  otherwise  Bean,  as 
his  wife ;  and  during  the  whole  of  that  period  she  was  recognized 
by  the  testator  as  his  wife,  and  had  borne  his  name.    The  testator 
had  by  her  four  children,  of  whom  two  had  died  before  the  date  of 
his  will :  one,  the  Defendant  Louisa  Bean,  was  then  alive,  and  the 
fourth  was  afterwards  born.    All  these  children  were  baptized  as 
the  children  of  the  testator  and  Margaret  his  wife,  and  were 
always  known  by  the  name  of  Bean. 

The  bill  was  filed  by  the  trustees  of  the  testator's  will  against 
Margaret  Bean  and  her  two  children,  Elizabeih  Bean,  and  the  next 
of  kin  of  the  testator  (including  the  children  of  John  Bean  named 
in  the  will),  and  the  object  of  the  suit  was  to  obtain  a  declaration 
as  to  the  rights  of  the  persons  interested  in  the  testator's  estate. 

Mizabeth  Dwry  was  an  illegitimate  child  of  a  sister  of  the 
testator ;  her  children  were  resident  in  New  Zealand,  and  were  not 
made  parties,  their  interest  being  identical  with  that  of  the  children 
of  John  Bean. 

Mr.  <?.  N.  Colt,  for  the  Plaintiffs. 

Mr.  A.  E.  Miller,  for  Margaret  Bishop  (or  Bean)  and  her  two 

children,  submitted  that  they  were  entitled  to  the  real  and  residuary 

0  2  2 
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M.  B.       personal  estate  of  the  testator.    The  case  was  govemed  by  that  of 

1870        Wilkinson  y.  Adam  (1).    It  could  not  now  be  argued,  as  it  might 

L^^      have  been  previously  to  the  passing  of  the  Wills  Act,  that  the 

g  *•  testator  contemplated  surviving  his  wife  and  marrying  Margaret 

Bean.    Under  the  old  law,  a  will  making  provision  for  the  children 

of  a  future  marriage  would  not  have  been  revoked  by  such  future 
marriage  and  the  birth  of  a  child :  Kenebd  v.  Scrafion  (2) ;  but  by 
the  WHls  Ad,  sect  18,  every  will  is  now  revoked  by  the  marriage 
of  the  person  making  it. 

Mr.  Vaiighan  Hawkins,  for  the  other  Defendants,  said  that  two 
of  them  were  infants,  but  that  the  others  were  desirous  that,  so  far 
as  was  possible,  all  questions  arising  on  the  will  should  be  now 
decided.  He  contended,  in  the  first  place,  that  Margaret  Bean 
could  not  take,  as  the  gift  was  to  be  so  long  as  she  was  the 
testator's  widow,  and  not  having  been  married  to  the  testator  she 
could  not  be  his  widow. 

[The  Master  of  th£  Bolls  : — He  meant  her  to  take  so  long 
as  she  was  unmarried.] 

Mr.  Hawkins : — ^Then,  with  respect  to  the  children.  The  gift 
is  to  a  class  of  children.  Future  children  clearly  cannot  take : 
Pratt  V.  Mathew  (3).  There  was  only  one  child  of  Margaret  Bean 
living  at  the  date  of  the  will ;  consequently  there  is  no  sufficient 
designatio  personce  to  enable  the  illegitimate  children  to  take. 
Besides,  the  testator  was  married,  and  in  the  contemplation  of  the 
law  might  have  had  children ;  if  he  had  any,  they  would  clearly 
have  taken  to  the  exclusion  of  the  illegitimate  children. 

Lord  Bomilly,  M.B.  : — 

I  think  the  illegitimate  child  takes  in  this  case.  I  think  there 
is  a  sufficient  designation  of  the  children  in  this  case,  and  it  is 
merely  a  question  of  designation.  I  may  put  this  as  an  instance 
of  what  I  mean :  Supposing  a  bachelor,  living  alone,  takea  the 
children  of  a  friend  to  live  with  him,  and  always  calls  them  his 
children,  and  then  leaves  a  will,  and  says,  ^^  I  leave  such-and-such 
property  to  my  children  " — ^that  is  a  sufficient  designation.    I  am 

(1)  1  Y.  &  B.  422.  (2)  2  East^  630.  (3)  22  Beav.  328. 


V, 

Bkjox. 
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of  opinioa  tliat,  in  that  case,  parol  evidence  would  be  admitted  for       itf.  B. 
the  purpose  of  shewing  that  he  always  called  them  his  children ;        1870 
and  that,  although  everybody  knew  that  they  were  not  his  children,      Lewnb 
he  nevertheless  thought  fit  to  call  them  so.    It  would  be  a  very 
different  thing  if  he  married  afterwards  and  had  children.     Then 
there  might  be  a  question  whether  the  class  included  those  then 
alive.    The  illegitimate  children  stand  in  no  different  situation. 
Here  was  a  man  living  with  a  lady,  whom  he  called  his  wife,  whom 
everybody  believed  to  be  his  wife,  and  who  passed  by  his  name. 
The  clergyman  of  the  parish  seems  to  have  thought  that  she  was 
his  wife,  and  he  baptized  the  children  as  the  children  of  this  man 
and  his  wife  in  the  ordinary  form.     Obviously  everybody  supposed 
that  they  were  his  children.     He  calls  her  his  wife  all  through  the 
will,  and  he  also  calls  the  children  *^  my  children."    I  think  it  is 
pretty  dear  that  by  these  words  he  meant  his  children  by  the  woman 
he  called  his  wife.     It  is  true  he  intended  afterbom  children  to  be 
included,  but  the  law  will  not  allow  a  gift  to  be  made  to  afterbom 
illegitimate  children.    There  might,  unquestionably,  be  legitimate 
children  afterwards  bom,  without  referring  to  the  legal  idea  that 
a  woman  of  the  age  of  seventy  might  have  children ;  yet  she  might 
die,  and  he  might  marry  a  young  woman,  and  have  children. 
Therefore,  I  do  not  think  it  is  necessary  to  exclude  that  argument 
from  the  case.    But,  in  my  opinion,  that  case  is  sufficient  to  shew 
that  there  cannot  be  included  in  the  class  of  persons  whom  he  calls 
his  children  any  future  illegitimate  children.    It  is  clear  that  he 
describes  a  class  as  "  his  children."  But  what  appears  to  be  clear  is 
this :  he  had  had  two  children  who  had  died ;  he  had  one  cluld 
who  was  alive ;  and  he  had  afterwards  another.    Those  children 
who  had  died  he  called  his  children.    And  the  words  of  the  will 
are  so  strong  that  it  is  obvious  that,  by  "  my  wife  "  he  meant  Mar- 
garet Bishop,  and  that  by  "  my  children  "  he  meant  the  children 
he  had  had  by  her.     I  think  that  is  plain  upon  the  wHl.    I  think 
the  designation  of  the  wife  is  quite  clear  and  distinct.    He  calls 
her  his  wife,  and  the  children  his  children.     I  think,  thereupon, 
those  who  were  alive  were  entitled  to  take.    I  do  not  think  that 
using  the  word  in  the  plural  would  exclude  them,  because  it  was 
quite  clear  that  it  was  the  designation  of  this  one  and  some  others 
designation  intended  to  include  others  who  could  not  be  in- 
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M.  B.       duded.    But  it  is  a  clear  designation  of  tliis  one.    Therefore  I  am 
1870       of  opinion  that  the  illegitimate  child  takes,  and  I  make  that 
l^B      declaration. 

V, 

Beak.  '^^  Hobwkins : — As  your  Lordship  holds  that  the  other  child 

cannot  take,  there  will  be  an  intestacy  as  to  a  moiety. 

The  Master  of  the  Bolls  : — 'No ;  this  child  takes  the  whole. 
If  a  person  gives  his  property  to  his  children^  and  he  has  only  one 
child,  that  child  takes  the  whole.  I  daresay  the  testator  intended 
that  afterbom  children  by  this  woman  should  take ;  but  in  con- 
templation of  the  law  he  had  none.  According  to  law,  an  illegiti- 
.  mate  child  is  not  the  child  of  any  father,  and  accordingly  the 
testator  had  no  child  afterwards  born.  If  he  had  had  legitimate 
children,  they  would  have  taken  under  the  term  "  children."  The 
only  question  is,  whether  the  word  **  children "  is  a  sufficient 
designation  of  a  girl  of  the  name  of  Louisa  Bean,  and  I  am  of 
opinion  that  it  is  so.  It  is  a  question  on  the  construction  of  the 
wilL  That  child  unquestionably  takes  the  whole,  if  I  am  right ;  if 
not^  the  child  takes  nothing. 


Minutes  : — ^Declare  that,  according  to  the  true  constmction  of  the  will  of  the 
said  William  Bean,  the  testator,  the  Defendant  Margaret  Bean,  olhermse  Bishop, 
is]  entitled  to  the  specific  and  pecuniary  legacies  bequeathed  by  the  said  will  to 
her  under  the  name  and  description  of  the  testator^s  wife,  Margaret  Bean,  And 
it  is  declared  that  the  said  Defendant,  Margaret  Bean,  otherwise  Bishop,  is  also 
entitled  to  receive  during  her  life,  or  until  she  shall  mariy,  the  money  and  the 
rents,  interest,  dividends,  and  annual  income  of  the  said  testatoi's  real  and 
residuary  personal  estate,  she  thereout  maintaining  and  educating  the  Defendant, 
Louisa  Bean,  and  keeping  all  the  buildings  in  good  and  tenantable  repair,  and 
insured  against  loss  or  damage  by  fire.  And  it  is  further  declared  that,  according 
to  the  true  construction  of  the  said  will,  under  the  provision  therein  contained  that 
after  the  death  or  marriage  of  the  Defendant,  Margaret  Bean,  otherwise  Bishop, 
his  residuary  property  is  to  be  held  in  trust,  to  pay  and  divide  the  same  unto  and 
equally  between  all  and  every  his  children,  if  more  than  one,  in  equal  shares  as 
tenants  in  common,  and  not  as  joint  tenants,  and  in  case  there  should  be  but  one 
such  child,  then  the  whole  to  go  to  such  child,  the  said  Defendant,  Louisa  Bean, 
is  the  person  intended  by  the  said  bequest 

Solicitors :  Messrs.  Duncan  &  Murton,  agents  for  Messrs.  Furky, 
Halletiy  dt  Oreeryf  Ashford. 
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In  re  STREET.  M.  B. 

SdUeUor — Taxation  of  Costs — Payment — Retention  of  Costs  "by  SoUicitor  he/ore  wy^ 

ddivering  BUl—S  &  7  Vict,  c.  73,  s.  41.  Jtfay  4. 

A  solicitor  retained  the  amount  of  bis  bill  of  oosts  out  of  money  in  bis 
bands  belonging  to  tbe  client^  and  tbe  client,  on  receiving  tbe  balance  of  tbe 
money,  but  before  the  bill  of  costs  had  been  delivered,  signed  an  account  in 
which  the  total  amount  of  the  costs  was  an  item,  and  gave  a  receipt  for  the      ^ 
balance: — 

Hdd^  that  there  had  been  no  payment  of  the  bill  within  the  meaning  of 
6  &  7  Yict  c.  73,  s.  41 ;  and  that  the  client  was  entitled  to  have  the  bill 
taxed  more  than  a  year  after  the  retainer  of  the  costs  and  the  signature  of  the 
acoount: 

EM^  also,  that  a  special  application  was  necessary  under  the]  circum- 
stances. 

IfllS  was  a  summons,  adjourned  &om  Chambers;  for  the  taxation 
of  three  bilk  of  costs  of  Mr.  W.  /.  Streety  in  relation  to  the  sale  of 
three  estates  sold  hj  him  as  a  trustee  under  a  trust-deed,  which 
proTided  that  he  might  act  as  solicitor  in  the  matter,  and  be  paid 
far  business  done  by  him,  as  if  he  were  not  a  trustee. 

The  sales  of  the  estates  were  completed  in  August,  1867,  Sep- 
tember, 1868,  and  July,  1869,  respectively ;  in  each  case  the  pur- 
chase-money was  received  by  Street,  who  retained  out  of  it  the 
amount  of  his  bill  of  costs,  and  paid  the  balance  to  the  eeriuis  que 
trud.  About  a  month  after  the  completion  of  each  sale.  Street 
sent  to  each  of  the  cestuis  que  trust  an  account  shewing  the 
receipts  and  payments  of  the  trustees  relating  to  each  sale,  in 
which  the  total  amount  of  the  bill  of  costs  was  entered  under  the 
head  of  ^^  vendors'  costs,  charges,  and  expenses  in  effecting  the  sale 
of  the  estate."  AU  of  the  cestuia  que  trust  signed  the  accounts, 
and  gave  receipts  for  their  shares  of  the  purchase-money. 

The  bill  of  costs  in  relation  to  the  second  sale  was  delivered  to 
the  present  applicants,  who  were  two  of  the  cestuis  que  trust,  on 
the  30th  of  December,  1868;  and  the  bills  of  costs  in  relation  to 
the  first  and  third  sales  were  delivered  to  the  solicitors  of  the  appli* 
cants  on  the  25th  of  February,  1869,  and  the  18th  of  August^ 
1869,  respectively. 

The  summons  was  taken  out  on  the  10th  of  January,  1870. 


Stbekt. 
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M.  B.  A  clerk  of  the  applicants'  solicitors  made  an  affidavit  in  support 

1870        of  the  summons,  stating  that  each  of  the  bills  contained  a  great 
In  re       number  of  items  of  overcharge,  and  specifying  items  of  alleged 

overcharge  in  the  first  and  second  bills. 
The  applicants,  before  taking  out  the  summons,  had  applied  for 

the  common  order ;  but  the  Secretary  at  the  Bolls  considered  that, 

as  the  costs  had  been  retained  by  the  solicitor,  it  was  a  case  for  a 

special  application. 

Mr.  Baseh,  for  the  Applicants : — 

The  taxation  of  these  bills  is  resisted  on  the  ground  that  they 
have  been  paid,  and  that  two  of  them  were  paid  more  than  twelve 
months  before  this  application  was  made.  But  the  retention  by 
the  solicitor,  out  of  money  for  which  he  has  to  account  to  his  client, 
of  the  amount  of  his  bill  of  costs,  is  not  payment  within  the  meaning 
of  the  41st  section  of  the  Act  6  &  7  Vict.  c.  73 :  In  re  Bigndld  (1) ; 
Bb  parte  Shackell  (2)  ;  In  re  Forsyth  (3) ;  In  re  Puffh  (4).  It  is 
said  that  there  has  been  a  settlement  of  accounts,  but  the  accounts 
only  contained  the  total  amounts  of  the  bills,  which  were  not 
delivered  until  long  afterwards.  It  will  be  objected,  that  the  bill 
of  costs  in  relation  to  the  second  sale  was  delivered  rather  more 
than  a  year  before  this  application ;  but  the  sale  of  the  three  estates 
must  be  treated  as  one  transaction,  and  the  three  bills  must  be 
treated  as  one,  so  that  there  was  no  delivery  of  a  complete  bill 
until  August,  1869.  Moreover,  the  overcharges  are  such  as  to 
amount  to  special  circumstances  justifying  taxation  more  than 
twelve  months  after  the  delivery  of  the  bills. 

[He  referred  to  In  re  Harper  and  Jones  (5)  ;  and  as  to  some  of 
the  items  of  alleged  overcharge,  to  In  re  Fender  (6),  and  Bumsey 
V.  Bumsey  (7).] 

Mr.  Speed,  for  the  Bespondent : — 

All  the  bills  have  been  paid,  and  two  of  them  were  paid  more 
than  twelve  months  before  this  application.     Betention  of  the 

(1)  9  Beav.  269.  (4)  32  Beav.  173  ;  1  D.  J.  &  S.  673. 

(2)  2  D.  M.  &  G.  842,  849.      (6)  10  Beav.  284. 

(3)  34  Beav.  140.  (6)  Ibid.  390. 

(7)  21  Beav.  40. 
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costs  by  the  solicitor,  followed  by  a  settlement  of  accounts,  is  pay-       M.R 
ment  within  the  Act :  Ex  parte  Eemminff  (1).    In  that  case,  as       1870 
here,  the  bill  was  not  delivered  until  after  the  settlement  of  the       j^g 
account.    Moreover,  one  of  the  bills  was  delivered  more  than  a      STMocr. 
year  before  this  application ;  and  there  is  no  allegation  of  pressure, 
or  of  gross  overcharge  amounting  to  fraud.    As  to  the  third  bill, 
payment,  though  within  twelve  months,  is  a  bar  to  taxation,  in  the 
absence  of  special  circumstances.    If  the  applicants  are  right,  they 
might  have  obtained  the  common  order,  and  must  pay  the  costs  of 
the  special  application. 

Lord  Komilly,  M.E. : — 

I  am  of  opinion  that  the  applicants  are  entitled  to  have  all  these 
bills  taxed.  I  have  held  over  and  over  again  that  there  can  be  no 
payment,  within  the  meaning  of  the  41st  section  of  the  Act,  before 
the  bill  has  been  delivered,  and  before  the  client  has  had  the  oppor- 
tunity of  seeing  the  items.  If  a  solicitor  sells  an  estate,  receives 
the  purchase-money,  deducts  the  amount  of  his  costs,  and  pays  the 
balance  to  the  client,  that  is  not  payment  within  the  41st  section, 
if  he  has  not  delivered  his  bill  of  costs. 

With  regard  to  the  objection  that  one  of  the  bills  was  delivered 
more  than  twelve  months  before  this  application  was  made,  I  think 
that  the  clients  are  entitled  to  treat  all  the  bills  as  relating  to  one 
transaction,  and  to  refuse  to  settle  one  without  having  the  others. 

I  have  looked  at  the  bills,  and  I  think  that  some  of  the  items  of 
alleged  overcharge  are  serious,  though  I  express  no  opinion  upon 
them,  as  that  is  a  question  for  the  Taxing  Master. 

I  am  clearly  of  opinion  that,  after  the  retention  of  the  costs  by 
the  solicitor,  and  the  lapse  of  time  which  has  occurred,  the  appli- 
cants could  not  have  obtained  the  common  order. 

The  bills  must  be  referred  for  taxation,  and  the  costs  of  this 
application  will  be  part  of  the  costs  of  taxation. 

SolicitoiB  for  the  Applicants:    Messrs.   Tanqueray-WiUaume^ 
Hanbury,  &  Ta/nqueray-Wittaume. 
Solicitor  for  the  Bespondent :  Mr.  Roe. 

(1)  28  L.  T.  (O.S.)  144. 
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M.  R.  GASLIGHT  IMPROVEMENT  COMPANY  v.  TERRELL, 

1870 


Company — Winding-up — Security  given  to  Director — Undue  Preference — 
May  31.  Companies  Act,  1862,  «.  164— i)u^  <f  Director. 

A  security  given  by  an  insolvent  company  for  payment  of  a  debt  due  to  a 
director  cognisant  of  the  state  of  the  company's  afiairs,  may  be  set  aside  as  an 
nndue  preference  under  sect.  164  of  the  Companies  Act,  1862,  even  although 
the  director  may  have  pressed  for  payment  of  his  debt. 

A  director  desiring  to  obtain  payment  of  his  debt  under  such  drcnmstances 
ought  to  resign  his  office  before  applying  to  the  company  for  payment. 

A  bill  to  set  aside  such  a  security  may  be  filed  in  the  name  of  theccHnpaDy 
as  PlaintifEl 

1  HIS  was  a  suit  by  the  Gaslight  Improvement  Company  (now  in 
liquidation),  for  the  purpose  of  setting  aside  a  security  given  by  the 
company  to  the  Defendants,  as  being  an  undue  and  fraudulent 
preference  over  the  general  creditors  of  the  company. 

The  company  was  registered  on  the  12th  of  October,  1864.  The 
original  capital  was  £4000,  divided  into  eighty  shares  of  £50 
each,  of  which  sixty  were  allotted  as  fully  paid-up  to  the  proprietors 
of  certain  patents  purchased  by  the  company.  Subsequently,  in 
April,  1865,  a  special  resolution  was  passed,  that  the  capital  of  the 
company  be  increased  to  £8000  by  the  creation  of  400  new  shares 
of  £10  each ;  and  in  August,  1865,  a  special  resolution  was  passed, 
that  the  capital  be  further  increased  by  the  issue  of  400  preference 
shares  of  £10  each,  bearing  interest  at  the  discretion  of  the 
directors,  but  not  to  exceed  15  per  cent. 

By  clause  44  of  the  articles  of  association,  the  directors  were 
empowered  to  charge,  mortgage,  or  hypothecate  the  property  for 
the  time  being  of  the  company,  or  any  part  thereof,  whether  real 
or  personal,  moveable  or  immoveable,  or  in  possession  or  in  action, 
for  securing  payment  of  any  debt  which  might  be  from  time  to 
time  owing  by  the  company,  whether  the  time  or  term  of  credit 
had  expired  or  not 

By  clause  65,  the  directors  were  empowered  to  borrow  such 
sums  as  a  general  meeting  might  authorize,  upon  such  terms  as  a 
general  meeting  might  prescribe,  and  so  &r  as  not  prescribed,  and 
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subject  to  any  directions  given  by  a  general  meetings  as  the       M.B. 
directors  might  think  expedient.  1870 

On  the  6th  of  December,  1865,  a  loan  of  £800  was  made  to  the    gaJ^bt 
company  by  EuU  Terrell  and  Alfred  Bouse  Dunn,  two  of  the  ^^qJ^^JJ'' 
directors  of  the  company ;  and  it  was  resolved,  at  a  board-meeting         «• 

held  on  that  day,  that  this  sum  should  be  repaid  by  instalments,        

at  intervals  of  six  months,  and  should  bear  interest  at  the  same 
rate  as  the  preference  shares.  The  sum  so  lent  by  Terrell  and 
Dunn  was  borrowed  by  them  from  the  Protector  Life  Assurance 
Company^  on  the  security  of  a  joint  and  several  bond,  dated  the 
28th  of  November,  1865,  and  executed  by  B,  J.  B.  Beeion,  the 
then  secretary  of  the  company,  as  principal,  and  Terrell  and  Dunn, 
and  WiUiam  FawMeroy  Street  (also  a  director  of  the  company),  as 
sureties. 

On  the  12th  of  December,  1866,  a  resolution  was  passed  by  the 
board  of  directors,  that  as  there  were  pressing  claims  on  the  com- 
pany to  the  amount  of  £500,  this  sum  should  be  borrowed  for  three 
months  on  the  joint  security  of  the  directors.  Accordingly,  a  sum 
of  £500  was  borrowed  from  the  British  Mutual  Investment  Com- 
pany,  on  the  security  of  a  joint  and  several  promissory  note  of 
Alfred  Bouse  Dunn,  Hull  Terrell,  Qeorge  Thomas  Smith,  and  WUr 
Uam  Moore  (all  of  whom  were  then  directors  of  the  company),  for 
£518  15s.,  in  favour  of  the  British  Mutual  Company,  to  become 
due  on  the  30th  of  March,  1867. 

At  an  extraordinary  general  meeting  held  on  the  23rd  of 
January,  1867,  the  directors  were  thanked  for  having  largely  and 
personally  assisted  the  finances  of  the  company  when  its  funds 
were  inadequate  to  its  requirements,  but  were  requested  not  to 
borrow  any  further  sums  of  money  without  previously  submitting 
to  the  shareholders  the  terms  of  the  proposed  loan.  At  an  ad- 
journed meeting,  held  on  the  26th  of  February,  1867,  they  were 
authorized  to  borrow  £600  in  addition  to  the  loans  already  con- 
tracted ;  and  on  the  29th  of  February,  1867,  the  company  borrowed 
£400  of  the  British  Mutual  Investment  Company,  on  the  security 
of  a  joint  and  several  promissory  note  by  Alfred  Bouse  Dunn, 
Bidl  Terrell,  and  Qeorge  Thomas  Smith,  payable  on  the  16th  of 
August,  1867. 
In  November,  1866,  Dr.  Edward  Bishop,  on  a  representation  by 
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M.R.      the  secretary  that  the  company  was  in  a  flourishing  condition, 

1870        applied  for  and  obtained  an  allotment  of  ten  £10  shares  in  the 

Gamjght    company,  and  gave  his  acceptance  for  £50  and  interest  payable 

^S°^™*^  three  months  after  date,  being  £5  on  each  share  of  the  company. 

V.         Afterwards,  discovering  that  the  representation  made  to  him  was 

incorrect,  he  repudiated  the  shares,  and  an  arrangement  was  made 

between  him  and  the  company,  and  sanctioned  at  the  general 
meeting  of  February,  1867,  that  the  ten  shares  taken  by  him 
should  be  cancelled,  and  that  the  £50  for  which  he  had  given  his 
acceptance  should  remain  as  a  loan  to  the  company  for  twelve 
months,  and  carry  interest  at  7^  per  cent  Accordingly,  Bishop 
paid  his  acceptance  at  maturity,  and  on  the  19th  of  February, 
1867,  a  bill  for  £50  12a.  6d,,  payable  on  demand  with  interest  at 
7^  per  cent.,  was  drawn  by  the  company  in  his  favour,  he  under- 
taking by  letter  not  to  present  it  for  payment  for  twelve  months, 
unless  the  company  should  be  wound  up  or  wish  to  pay  oflf  its 
loans.  About  the  same  time.  Bishop  took  a  transfer  of  two  of  the 
fully-paid-up  £50  shares  of  the  company,  and  became  a  director. 

All  this  time  the  company  had  been  in  pecuniary  difficulties. 
When  the  promissory  note  for  £518  155.  given  to  the  British 
Mutual  Investment  Company  became  due,  on  the  31st  of  March, 
1867,  the  Investment  Company  declined  to  renew  it. 

In  May,  1867,  one  Bower,  a  creditor  of  the  company,  commenced 
an  action  to  recover  the  sum  of  £112  6a.  Qd.\  and  on  the  4th  of 
July  the  company  by  arrangement  gave  judgment  in  the  action, 
upon  the  understanding  that  execution  should  not  be  issued  until 
after  the  15th  of  July. 

On  the  17th  of  July  a  boajd-meeting  was  held,  at  which  Terrd^ 
Dunn,  Smith,  and  (during  the  earlier  part  of  the  time)  Bishop  were 
present,  when  it  was  resolved  that  a  call  should  be  made  of  £4 
per  share,  payable  immediately ;  and  a  resolution  was  also  passed 
by  which,  after  reciting  the  liabilities  incurred  by  Dunn,  Terrdl^ 
Smith,  Moore,  and  Beeton,  on  behalf  of  the  company,  and  also  the 
loan  of  £50  to  the  company  by  Bishop,  and  that  it  was  desirable 
that  the  parties  who  had  so  become  liable  for  the  benefit  of  the 
company  should  have  some  security  from  the  company  for  the 
sums  due  from  the  company  to  them,  it  was  resolved  (amongst 
other  things)  that  a  mortgage  be  made  by  the  company  to  a  trustee 


Tebbell. 
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of  the  call  made  that  day,  and  any  calls  which  had  been  made  and       M.B. 
had  not  yet  been  paid,  and  of  all  the  other  property  of  the  com-       1^70 
pany ;  the  trustee  to  collect  and  recover  the  same,  and  discharge     qasught 
the  debts  for  the  company  upon  which  the  said  parties  were  liable,  Impbovembnt 
and  also  the  debt  due  to  Dr.  Bishop ;  that  the  trustee  be  Eenry     _  v. 
Wicking  Miles,  and  that  the  secretary  be  authorized  to  set  the  seal 
of  the  company  to  the  mortgage  when  made. 

In  pursuance  of  this  last  resolution,  the  deed  now  sought  to  be 
set  aside  was  prepared  in  the  office  of  Messrs.  Terrell  dt  Chamber- 
lain,  the  solicitors  of  the  company,  and  was  afterwards  executed. 
It  bore  date  the  25th  of  July,  1867,  and  was  expressed  to  be  made 
between  the  company  of  the  first  part ;  Alfred  Rouse  Dunn,  Wil- 
liam Fauntleroy  Street,  and  Robert  John  Barton  Beeton,  of  the 
second  part;   Alfred  Bouse  Dunn,  HuU  Terrell,  Qeorge  Thomas 
Smith,  and  Henry  William  Moore,  of  the  third  part ;  Alfred  Bouse 
Dunn,  HuU  Terrell,  and  George  Thomas  Smith,  of  the  fourth  part; 
Edward  Bishop  of  the  fifth  part,  and  Henry  Wicking  MUes  of  the 
Bixth  part ;  and  contained  an  assignment  by  the  company  to  MUes 
of  the  furniture  and  effects  belonging  to  the  company,  and  then 
being,  or  which  should  thereafter  be,  in  or  upon  the  registered 
office  of  the  company,  and  all  and  singular  the  letters-patent  and 
stock-in-trade  of  the  company,  and  all  and  singular  the  principal 
and  interest  moneys  due  and  owing  to  the  company,  and  specified 
in  the.  first  schedule  thereto,  and  all  securities  for  the  same,  and 
all  and  singular  the  moneys  due  and  owing  to  the  company  from 
the  persons  whose  names  were  specified  in  the  second  schedule 
thereto  in  respect  of  unpaid  calls,  and  also  all  and  singular  other 
the  property  then  belonging,  or  which  should  for  the  time  being 
belong,  to  the  company,  both  real  and  personal,  immoveable  and 
moveable,   in   possession  or  in  action,  upon  certain  trusts  for 
fiecoring  payment  of  the  debts  in  respect  of  which  the  parties 
thereto  of  the  second,  third,  and  fourth  parts,  had  become  liable, 
and  also  the  debt  due  to  Bishop.    The  first  schedule  contained  a 
list  of  persons  indebted  to  the  company,  and  the  amounts  of  their 
debts;  the  second  schedule  contained  a  list  of  shareholders  (in- 
cluding Terrell,  Dunn,  Moore,  and  Smith),  and  sums  due  from 
them  in  respect  of  calls. 
On  the  19th  of  July,  Messrs.  TerreU  &  Chamberlain,  who  had 
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M.  £L       acted  as  attorneys  for  the  company  in  the  action  bronght  by  Botoer^ 
1870       wrote  to  Bouwr's  attorneys  as  follows : — "  We  are  sorry  to  say  that 
Gaslight    we  are  not  prepared  with  a  cheque  for  the  amount  due  to  your 
^^;^^  cKent.    You  will  be  paid  if  you  do  not  press.    The  fuU  amount 
^         has  been  called  up  upon  thd  shares,  and  if  paid  you  will  get  the 
•^       money  yery  soon;   if  not,  you  must  wait  awhile,  as  there  is 
nothing  to  liquidate,  and  there  would  be  no  reason  for  obtaining 
an  order  to  wind  up  the  company.    We  were  led  by  the  secre- 
tary to  believe  that  the  money  would  be  forthcoming  on  the  ^15th 
instant." 

On  the  23rd  of  July  Bower  issued  a  writ  of  fi.fa.  against  the 
company.  On  the  30th  of  July  the  sheriff  made  a  return  to  the 
writ  of  nvUd  bona.  On  the  31st  of  July  Bower  presented  a  Petition 
for  winding  up  the  company ;  and  on  the  9th  of  November  the 
Court  made  an  order  of  winding-up  on  Bower's  Petition. 

Notwithstanding  the  pendency  of  the  Petition  for  winding-up,  the 
property  of  the  company  was,  to  a  considerable  amount,  got  in  and 
dealt  with  under  the  provisions  of  the  deed  of  the  25th  of  July,  1867. 
Miles^  the  trustee  of  the  deed,  took  very  little  part  in  carrying  it 
into  effect,  but  with  the  consent  of  Terrell^  Dunn,  and  Smiih,  left 
the  property  therein  comprised  to  be  managed  and  dealt  with  by 
Charles  BeehwUhf  the  secretary  of  the  company. 

Li  May,  1868,  Dunn  was  adjudicated  a  bankrupt,  and  Charles 
Wyndham  Kingdom  was  appointed  his  assignee. 

In  October,  1868,  the  bill  in  this  suit  was  filed,  and  was  afteiv 
wards  amended,  and  as  amended  was  against  TerrMy  SmUh,  Bishop, 
Beckwith,  Kingdom^  and  MUes,  as  Defendants  ;  and  it  prayed  that 
the  indenture  of  the  25th  of  July,  1867,  might  be  set  aside;  that 
it  might  be  declared  that  the  Defendants  Terrdly  SmOh,  Bed> 
with,  and  MUes,  and  the  Defendant  Kingdom,  as  the  assignee 
in  bankruptcy  of  Dunn  and  out  of  his  estate,  were  jointly  and 
severally  liable  to  make  good  the  assets  of  the  company  collected 
or  received  under  or  by  virtue  of  the  indenture  with  interest 
thereon,  and  all  loss  occasioned  to  the  company  by  the  execution 
of  the  indenture,  and  for  consequential  relief.  Beeton,  Street,  and 
Moore  claimed  no  interest  under  the  deed;  Bishop,  although  he 
had  claimed  under  it,  put  in  a  disclaimer,  and  was  dismissed  from 
the  suit  previously  to  the  hearing. 
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It  appeared  that  the  Defendant  Terrell  had  been  a  member  of       M.  B. 
the  firm  of  Terrell  it  Chamberlain^  the  solicitors  to  the  company ;       1S70 
and  though  he  had  ceased  to  be  such  previously  to  July,  1867>  he     gabliobt 
was  at  that  time  and  afterwards  permitted  by  the  firm  to  occupy  ^*^2ip2sw'^ 
part  of  their  office,  and  to  avail  himself  of  the  services  of  their  «• 

clerks.     The  Defendant  MUes  was  a  clerk  in  the  firm  of  Terrell  dt       ^^ 
Chamberlain. 

It  also  appeared  that  the  deed  of  the  25th  of  July,  1867,  was 
settled  by  the  late  Mr.  Ebenezer  Charlea,  who,  in  an  opinion  written  at 
the  end  of  the  draft,  and  dated  the  23rd  of  July,  1867,  called  atten- 
tion to  various  cases  as  authorities  against  the  power  of  the  directors 
to  mortgage  future  calls ;  and  added,  *^  This  is  independent  of  any 
other  objection  which,  in  the  case  of  winding-up,  the  general  credi- 
tors of  the  company  might  succeed  in  raising  to  the  security  as 
being  a  preference  given  by  the  directors  to  themselves  out  of  the 
assets." 

Terrell,  by  his  answer,  stated  that  at  the  board-meeting  of  the 
17th  of  July,  1867,  Dunn  insisted  on  having  security  in  respect  of 
his  liabilities  for  the  company. 

Hr.  Jessd,  Q.C.,  and  Mr.  Bagshawe^  for  the  Plaintifis,  submitted 
that  at  the  time  when  the  security  was  given  it  was  quite  clear 
that  the  company  was  insolvent,  and  that  the  directors  knew  it, 
and  that^  consequently,  the  security  was  vpid  under  sect.  164  of  the 
Gm^nies  Act,  1862. 

Sir  R  BaffffoHay,  Q.C.,  and  Mr.  Hemminff,  for  the  Defendants 
Terrdl,  Beekivith,  and  MUes;  and  Mr.  Sovihgaiey  Q.G.,  and  Mr. 
■FVficA^  for  the  Defendant  Smith : — 

The  company  is  not  the  proper  Plaintiff  in  a  suit  of  this  kind. 
By  the  164th  section  of  the  Companies  Act,  1862,  a  deed  which,  if 
executed  by  an  individual  trader,  would,  in  the  event  of  his  bank- 
mptcy,  be  deemed  to  have  been  made  by  way  of  undue  or  fraudu- 
lent preference,  is  to  be  invalid  when  executed  by  a  company  which 
is  afterwards  wound  up.  Deeds  executed  by  a  company  by  way  of 
fiuadulent  preference  are,  therefore,  to  be  dealt  with  in  the  same 
way  as  deeds  executed  by  individual  traders ;  and  it  is  quite  clear 
that  the  trader  could  not  come  and  have  his  own  deed  set  aside. 
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M.  B.      The  creditors  of  the  company  ought  themselves  to  be  Plaintifis ;  or 
1870       else  the  ofiScial  liquidator,  as  representing  them,  ought  to  have  been 
Gablwht    Plaintiff.    It  is  not  even  proved  that  the  estate  will  be  insufiScient 
^^oYiaiLWT  ^  pg^y  ^]jQ  debts  of  the  company. 

V.  But  we  say  that  this  is  not  a  case  of  fraudulent  preference. 

Where  a  debtor,  on  the  eve  of  bankruptcy,  voluntarily  selects  from 

the  general  body  of  his  creditor  one  or  two  creditors  for  the  pur- 
pose of  preferring  them,  he  is  said  to  have  made  a  fraudulent 
preference ;  but  that  does  not  apply  where  a  demand  for  payment 
is  previously  made.  Here  it  appears,  by  the  resolutions  passed  on 
the  17th  of  July,  1867,  and  by  the  answer  of  Terrell^  that  some,  at 
least,  of  the  persons  entitled  to  the  benefit  of  this  deed  insisted  on 
having  security  from  the  company. 

Mr.  C.  M.  BoupeUf  for  Kingdom. 

Lord  Eomilly,  M.E. : — 

I  think  this  is  a  very  clear  case.  The  company  was  established 
in  October,  1864.  The  directors  borrowed  money  perfectly  hm, 
fde  for  the  sake  of  the  company ;  and  as  the  persons  who  lent  them 
money  would  not  lend  it  to  the  company  without  the  security  of 
the  directors,  the  consequence  was  that  the  directors,  acting  per- 
fectly hma  fidey  became  the  creditors  of  the  company.  In  that 
state  of  things  an  action  is  brought  against  the  company  by  a 
person  of  the  name  of  Bower y  in  May,  1867,  and  the  solicitors  for 
the  company  offer  a  judgment,  provided  the  execution  is  not  issued 
before  the  16th  of  July.  This  is  accepted,  and  thereupon  the  pleas 
in  the  action  are  withdrawn,  and  judgment  is  signed  on  the  4t1i 
of  July.  On  the  15th  of  July  Bower  did  not  get  the  money.  On  the 
17th  of  July  a  meeting  of  the  directors  takes  place,  and  there  is  a 
resolution  of  the  directors  to  make  a  call,  and  to  make  also  an 
assignment  of  all  the  property  of  the  company  in  favour  of  the 
directors  who  were  creditors  of  the  company.  This  is  very  clearly 
expressed  in  tlie  letter  of  the  19th  of  July,  1867.  That  assignment 
to  the  directors  is  sent  to  a  gentleman  at  the  bar  to  settle.  He 
setties  the  draf testates  upon  the  back  of  it,  that  it  is  also  liable  to 
this  objection,  that  it  may  be  treated  as  an  undue  preference.  Not- 
withstanding that  they  engross  and  execute  the  deed.    A  fi>  /a. 
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is  issued  on  the  very  day  that  Mr.  Charles  wrote  his  opinion ;  and       m:  B. 
two  days  after,  the  deed  haying  been  engrossed,  a  conveyance  is        1870 
made  to  Mr.  Miles  on  behalf  of  five  directors,  of  every  particle  of    GisuaHT 
the  property  they  held,  inclading  a  trust  to  get  in  outstanding  I>"*»ovembkt 
property  and  enforce  the  payment  of  all  calls  due  to  the  company.         «• 

The  return  to  the  fi,  /a.,  five  days  afterwards,  is  nulla  bona,  and  a       

day  or  two  after  a  Petition  is  presented  to  wind  up.    The  order 
was  made  on  the  9th  of  November,  but  the  winding-up  dates  from  • 
the  3l8t  of  July. 

On  that  state  of  facts,  without  referring  more  to  the  evidence, 
I  think  it  is  quite  clear  the  directors  knew  that  the  company 
was  in  a  state  of  insolvency — that  it  could  not  avoid  being  wound 
up.  I  assume  that  the  company  is  not  now  able  to  pay  its 
creditors  in  full ;  but  if  Sir  Richard  Baggailay  or  Mr.  Southgate 
wish  to  contest  that  point,  I  will  have  the  official  liquidator  put 
into  the  box  and  examined.  I  am  of  opinion,  on  the  evidence,^ 
that  the  directors  were  aware  that  the  company  was  insolvent  at 
the  time  that  this  deed  was  executed.  Then  the  question  is 
whether  clause  164  of  the  Com'panies  Act  applies.  It  is  this: 
"Any  such  conveyance,  mortgage,  delivery  of  goods,  payment, 
execution,  or  other  act  relating  to  property  as  would,  if  made  or 
done  by  or  against  any  individual  trader,  be  deemed  in  the  event 
of  his  bankruptcy  to  have  been  made  or  done  by  way  of  undue  or 
fraudulent  preference  of  the  creditors  ox  such  trader,  shall,  if  made 
or  done  by  or  against  any  company,  be  deemed,  in  the  event  of 
SDch  company  being  wound  up  under  this  Act,  to  have  been  made 
or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors 
of  such  company."  Then,  what  are  the  facts  ?  The  directors  of 
the  company  think  fit  to  pay  themselves.  It  is  to  be  observed 
that  the  directors  of  every  company  who  are  also  creditors  fill 
two  distinct  and  antagonistic  characters.  In  the  first  place,  they 
are  trustees  for  the  benefit  of  the  company,  and  are  trustees 
for  the  creditors  to  this  extent,  that  they  are  bound  to  apply  all 
Uie  assets  for  the  benefit  of  the  creditors  as  far  as  they  will  extend. 
They  themselves  are  also  creditors,  and  have  an  interest  to  have 
their  own  debts  paid.  Now,  if  they  had  themselves  passed  a 
resolution,  such  as  that  of  the  17th  of  July,  1867,  to  pay  A.  B,,  who 
was  not  a  director,  but  a  stranger  to  the  company,  nobody,  in  my 
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K.  R.      opinion,  would  be  found  to  assert  that  that  waa  not  a  fraudulent 

1870       preference,  the  creditor  haying  done  nothing,  having  made  no 

Gaimoht    application  for  payment     Is  the  ease  altered  by  the  fact  that 

^cSmf^ky^  the  creditor  is  one  of  the  directors?     So  far  from  that  being 

••         tlie  case,  in  my  opinion  it  only  adds  a  breach  of  trust  to  the 

fraudulent  preference.    It  is  distinctly  an  improper  act  on  the 

part  of  the  director  to  direct  the  money  to  be  paid  to  a  stranger, 
but  to  direct  it  to  be  paid  to  himself  for  his  own  benefit  is  still 
worse :  there  is  a  taint  of  fraud  which  is  introduced  in  it,  while  in 
the  other  case  it  is  only  a  matter  of  undue  preference.  Suppose 
that  the  director  had  been  the  partner  of  a  creditor  who  required 
to  be  paid,  and  he  got  the  benefit  of  the  payment  through  his 
partner,  would  anybody  doubt  that  there  was  a  tincture  of  fraud 
in  his  getting  this  benefit  by  means  of  undue  preference  ?  It  is 
the  directors  who  make  the  order  for  payment.  I  am  of  opinion 
that  this  fact  only  makes  the  case  worse,  and  compels  this  Court  to 
direct  the  whole  transaction  to  be  set  aside*  This  deed,  therefore, 
cannot  be  supported. 

The  fact  that  the  company  is  suing  merely  raises  this  question, 
whether  the  company  is  insoWent  or  not  ?  If  the  company  is  not 
insolvent,  the  question  does  not  arise ;  and  if  it  be  insolvent,  then  I 
am  of  opinion  that  this  deed  is  a  fraudulent  preference,  that  it  is  a 
fraud,  and  must  so  be  decided  to  be ;  and  that  the  directors  them- 
selves must  be  ordered  to  refund  any  money  which  they  have 
received  for  their  own  benefit  in  this  transaction,  always  allowing 
them  to  prove  for  their  own  debts,  and  come  in  with  the  other 
creditors  pari  passu,  and  also  allowing  them  in  their  accounts  any 
money  properly  paid  for  the  benefit  of  the  company. 

With  reference  to  what  was  said  to  me  about  pressure,  I  wish  to 
say  I  do  not  think  that  a  director,  while  he  holds  his  office  as 
director,  can  properly  exercise  pressure.  Whom  is  he  to  press? 
Here  are  five  directors,  all  of  whom  are  creditors ;  against  whom 
is  the  pressure  to  be  directed?  The  only  answer  is,  themselves; 
that  is,  they  are  to  press  themselves  to  pay  themselves.  The 
matter  does  not  admit  of  being  stated.  The  only  way  in  which  a 
director  can  exercise  pressure  is  by  ceasing  to  be  a  director,  and 
then,  when  he  has  done  that,  he  may  require  the  directors  to  pay 
his  money,  and  press  them  to  do  so. 
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Sir  Richard  Baggcdlay  and  Mr.  Southgaie  declined  to  examine       M.  B. 
the  6flScial  liquidator,  and  a  decree  was  made  setting  aside  the        1870 

<iced.  Gabuoht 

Solidtors  for  the  Plaintiff:  Messrs.  PoZmar,  Eland,  d  Nettleship.  Company 

Solicitors  for  the  Defendants :  Messrs.  Terrell  &  Chamberlain ;  Ttohblu 
Mr.  Durant :  Messrs.  T.  White  dt  8on$* 
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V.-0.  J.  FORBES  V.  STEVEN. 

1870  MACKENZIE  v.  FORBES, 

^areh  28 ;  Legacy  Duty— Partnership  Property. 
Jlpril  21, 


22,  26. 


Legacy  duty  is  payable  upon  the  share  of  a  deceased  partner,  a  domiciled 
Englishman,  in  the  proceeds  of  freehold  property  in  Bombay  used  for  the 
purposes  of  the  partnership,  and  forming  a  partnership  asset 

X  HIS  was  a  Petition  raising  the  question  whether  legacy  duty 
was  payable  under  the  will  of  the  testator,  Sir  Charles  Forbes  (who 
was  domiciled  in  England  at  his  death),  on  his  share  in  the  pro- 
ceeds of  real  estate  in  Bombay ,  which  was  sold  after  his  death,  and 
had  belonged  to  a  partnership  there  carried  on  of  which  he  was  a 
member. 

For  many  years  before  his  death,. in  1849,  Sir  Charles  Forbes 
was  the  head  of  the  partnership  firm,  at  Bombay,  of  Forbes  dt  Co., 
merchants  and  agents.  Each  partnership  was  for  one  year  only, 
commencing  on  the  1st  of  August,  and  terminating  on  the  31st  of 
July.  In  October,  1829,  the  firm,  which  then  consisted  of  Sir  C 
Forbes^  John  8tewarty  and  James  Forbes^  purchased  the  premises 
on  which  the  business  was  carried  on,  from  the  representatives  of 
Hormanjee  Bomanjee,  for  200,000  rupees;  and  by  an  indenture 
dated  the  31st  of  October,  1829,  the  ofiice  premises,  dwelling- 
house,  and  godowns  were  conveyed  unto  and  to  the  use  of  Sir  G» 
Forbes^  John  Stewart,  and  Jam£s  Forbes,  their  heirs  and  assigns. 
On  the  purchase  being  made,  an  account  was  opened  in  the  books  of 
the  firm,  entitled  "  OflBce  premises,  dwelling-house,  and  godowns ;' 
and  this  account  was  debited,  and  tlie  account  of  Hormanjee 
Bomanjee  was  credited,  with  the  200,000  rupees  purchase-money* 
The  account  was  annually  credited  with  a  nominal  rent  of  1000 
rupees,  and  debited  with  interest  on  the  amount  at  the  debit  of  the 
account,  and  also  with  the  expense  of  repairs  and  other  outlay ;  and 
in  the  opening  entries  in  the  books  of  each  new  partnership  the 
"  Office  premises,  dwelling-house,  and  godowns  "  were  taken  over 
as  an  asset  by  the  new  partnership — ^a  new  account  of  the  same 
title  being  opened  in  their  books,  to  which  the  balance  at  the  debit 
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of  the  old  account  was  transferred ;  the  t5ommencing  'partnership      V.-O.  J. 
thus,  in  fact,  always  purchasing  the  office  premises,  &c.,  from  the        1870 
expiring  partnership,  for  the  sum  at  which  the  premises  stood  in      Fobbu 
the  books  of  the  expiring  firm.  STBvrar. 

8ii  Charles  Forbes  died  on  the  20tli  of  November,  1849,  and  the   „ 

partnership,  during  the  year  commencing  the  1st  of  August,  1849,  «• 

consisted  of  himself  and  Roderick  Mackenzie,  their  interests  being        

in  the  proportion  of  three-fourths  to  one-fourth. 

Of  the  three  persons  to  whom,  as  joint  tenants,  the  business 
premises  were  conveyed  on  the  81st  of  October,  1829,  John  Stewart 
was  the  survivor ;  and  the  legal  estate  was,  by  deed  of  the  10th  of 
May,  1853,  conveyed  by  him  to  the  executors  of  Sir  C.  Forbes. 

By  his  will,  dated  the  18th  of  May,  1849,  Sir  C.  Forbes  gave 
the  residue  of  his  personal  estate  and  property  to  be  divided  in 
fifths  between  his  grandchildren  (children  of  his  deceased  son  John\ 
and  his  four  children ;  and  after  appointing  his  three  sons  {Charles, 
OecrgSy  and  James  Stewart  Forbes)  his  executors,  he  also  appointed 
the  several  partners  of  the  firm  of  Forbes  &  Co.  of  Bombay ,  whd 
might  be  residing  at  Bombay  at  the  time  of  his  death,  executors  of 
his  will,  for  the  purpose  of  realizing  his  personal  estate,  including 
his  dwelling-house  and  premises  in  Forbes  Street,  Bombay,  and  re* 
mittmg  the  same  to  his  executors  in  England. 

After  the  death  of  Sir  Charles  Forbes,  the  business  of  the  firm 
was  carried  on  at  Bombay  by  Roderick  Mackenzie  by  himself  and 
with  partners,  and,  as  before,  the  firm  continued  to  be  charged 
with  the  rent  of  1000  rupees  per  month  for  office  premises. 

Mackenzie  died  in  1858,  and  after  his  death,  and  until  their  sale 
in  1864,  the  office  premises  continued  to  be  occupied,  and  the 
account  was  kept  as  before. 

The  suits  of  Forbes  v.  Steven  and  Mackenzie  v.  Forbes  were  insti- 
tuted for  the  purpose  of  winding  up  the  affairs  of  the  partnership, 
and  determining  certain  questions  as  to  the  rights  of  the  executors 
of  Sir  C.  Forbes  and  B»  Mackenzie  in  the  office  premises,  and  in 
other  assets  of  the  firm ;  and,  in  particular,  whether,  by  agreement 
subsequent  to  the  death  of  Sir  C.  Forbes,  the  respective  propor- 
tions of  Sir  C.  Forbes  and  Mackenzie  in  the  partnership  property 
had  been  altered  from  3  and  1  to  2  and  2. 
.   Pursuant  to  an  order  of  the  2nd  of  July,  1864,  the  land,  mesh 


FORBU. 


180  EQUTFT  GASES.  [L.B. 

y.-O.  J.  snage,  offices,  and  premises  at  Bombay  comprised  in  the  pnichase- 

1870  deed  of  October,  1829,  and  then  in  the  occupation  of  Forbes  it  Co. 

FMMi  ^^  Bombay,  were,  in  October,  1864,  sold  for  the  sum  of  £85,000, 

«*•  which  money  had  been  paid  into  the  bank  to  the  credit  of  the 

cause,  and  was  now  represented  by  a  sum  of  £97,382  lis.  3(2.,  bank 

ICackbmsedb     »n  ... 

V.         £3  per  cent  annuities. 

By  the  decree,  dated  the  4th  of  May,  1867,  it  was  declared  that 
the  "office  premises,  dwelling-house,  and  godowns,"  formerly 
belonging  to  the  partnership  firm,  formed  part  of  the  assets  of  the 
firm  as  it  was  constituted  at  the  death  of  Sir  0,  Forbes  in  November 
1849,  and  that  Sir  0.  Forbes  was  entitled  to  three-fourths  thereof, 
and  of  the  profits  arising  from  the  sale,  and  B.  Mackenzie  to  one- 
fourth,  according  to  their  respective  shares  and  interests  in  the 
partnership,  but  subject  to  provision  made  for  the  copartnership 
debts,  including  the  balances  due  to  the  estates  of  Sir  C.  Forbes 
and  Maelcenzie  respectively  on  their  respective  accounts  with  the 
partnership ;  and  a  transfer  out  of  the  funds  standing  to  the  account 
^  The  proceeds  of  sale  of  the  office  premises,  dwelling-house,  and 
godowns,"  was  ordered  to  be  made  to  the  account  of  the  executorB 
of  Sir  O.  Forbes  and  to  that  of  the  executor  of  Mackenxie  in  the 
above  proportions.  From  this  decision  there  was  an  appeal,  but 
the  appeal  was  compromised  under  an  arrangement  by  which  the 
claim  of  MadkenMs  representatives  to  a  moiety  of  the  profits  of 
the  sale,  instead  of  a  fourth,  was  compromised  for  the  sum  of  £3375, 
which  was  contributed  by  three  of  the  beneficiaries  under  Sir 
a  Forbes'  wiU. 

The  solicitor  of  the  Inland  Bevenue  having  claimed  that  the 
proceeds  of  the  sale  of  the  office  premises  were  liable  to  legacy 
duty,  as  arising  from  property  impressed  by  the  partnership  contract 
with  the  character  of  personal  estate,  and  devolving  in  that  cha- 
racter to  the  legatees  of  the  deceased  partners,  this  Petition  was 
presented  by  the  executors  of  Sir  C.  Fofjbes  and  of  Macienzief  for  the 
purpose  of  carrying  out  the  transfer  directed  by  the  Court,  without 
the  fund  being  subjected  to  any  deduction  for  legacy  duty. 

Mr.  Kay^  Q-C,  for  the  representatives  of  Sir  Charles  Foties: — 

Legacy  duty  is  not  payable  upon  this  property,  which  was  rail 
estate  unconverted  at  the  death  of  Sir  0.  Forbes.     Ckulanee  v. 
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Braitihaw  (1)  shews  that  the  share  of  a  deceased  partner  residing  in 
England^  in  the  freehold  and  copyhold  estate  of  the  partnership* 
is  not  personal  estate  so  as  to  be  subject  to  probate  duty,  and,  d 
fariioriy  a  share  in  the  real  estate  of  a  partnership  situated  abroad 
is  not  personal  estate.     Yice-Chanoellor  Wigram  there  says  (2)  : 
^  Again,  admitting  that  if  the  estate  directed  to  be  converted  were 
unsold  at  the  death  of  the  testator,  the  surplus  proceeds  of  the 
estate  would  belong  to  the  same  persons  to  whom  the  personal 
estate  of  the  testator  would  go,  yet  they  might  pay  off  the  debts 
and  elect  to  take  the  land  discharged  of  the  trust  to  sell.    If  they 
should  so  act  and  elect,  could  the  Crown  insist  upon  the  land  being 
sold  in  respect  of  any  interest  it  had  in  ascertaining  the  actual 
amount  of  probate  duty  payable  in  respect  of  the  land  ? — for  to  that 
length  the  argument  for  the  Crown  must  go.     In  the  simple  case 
I  have  put,  of  land  directed  to  be  converted  into  money,  I  think 
the  answer  to  the  claim  of  the  Crown  would  be  that  the  property 
in  question  was  real  estate  at  the  death  of  the  testator,  and,  as 
such,  not  liable  to  probate  duty ;  and  that  equity  would  not  alter 
the  nature  of  the  property  for  the  purpose  only  of  subjecting  it  to 
fiscal  claims,  to  which,  at  law,  it  was  not  liable  in  its  existing  state.** 
Every  word  of  this  applies  just  as  much  to  legacy  duty  as  to 
probate  duty.     Motion  v.  Swift  (3)  is  to  the  same  effect    The 
testator  there,  so  far  as  he  could,  converted  that  which  was  not 
actually  sold  in  his  lifetime  into  personal  estate ;  and  Lord  Lang^ 
dak,  in  language  almost  identical  with  that  used  by  Vice-Chan- 
cellor  Wiffram  in  Gustanee  v.  Bradshaw^  decided  against  the  claim 
of  the  Crown  to  probate  duty.     In  this  case  the  will  contains 
no  trust  for  sale.    There  is  a  general  bequest  of  residue  without 
reference  to  the  particular  property,  or  to  any  property,  so  that  the 
nature  of  the  property  was  not  changed  at  the  death  of  the  testator. 
There  it  was,  in  the  same  state  in  which  the  testator  himself  had 
it.    The  fiction  by  which  in  equity  it  is  treated  as  personal  pro- 
perty is  only  a  fiction  for  the  purposes  of  distribution,  and  for  no 
other  purpose ;  and  even  if  he  had  impressed  it  with  a  binding 
trust  for  sale,  by  some  document  other  than  his  will,  the  result 
would  be  the  same  for  the  purpose  of  imposing  duty  upon  it^  and  it 
would  not  be  charged. 

(1)  4  Hare,  315.  (2)  4  Hare,  324.  (3)  8  Beav.  368. 


V.-C.  J, 
1870 

Forbes 

STEvmr. 
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V.-O.  J.  So  in  the  case  of  a  partnership,  the  rule  by  which,  for  the 

1870       purpose  of  distribution,  it  is  treated  as  being  personal  estate  being 

FoBBu      ^^  equitable  rule  only,  and  there  being  no  kind  of  equity  in  favoar 

St^bk      ^^  *^®  Crown  to  change  the  nature  of  the  property  so  as  to  impose 

duty  upon  it,  we  submit  that  the  Crown  must  look  at  the  property 

0.  as  it  existed  at  the  death  of  the  testator,  and  cannot  avail  itself  of 

that  peculiar  equity  for  the  purpose  of  distribution.  Attorney- 
Oenerai  v.  Brunninff  (1)  is  distinguished  from  this  case,  and  does 
not  conflict  with  Custanoe  y.  Bradshaw  (2)  and  Matson  v.  Swift  (3), 
as  the  testator  bad  there  himself  converted  the  property  in  his  life- 
time,  by  entering  into  a  contract  for  sale  of  it  (which  could  have 
been  enforced  against  him),  and  receiving  part  of  the  purchase- 
money  ;  and  it  was  treated,  not  as  liable  to  be  converted,  but  as 
having  been  actually  converted  by  the  testator  in  his  lifetime,  and 
that  what  came  to  the  hands  of  the  executors  was  money  which 
the  testator  might  have  recovered  in  his  lifetime. 

[The  Vice-Chancbllor  : — In  many  cases  legacy  duty  is  payable 
where  probate  duty  is  not  payable,  as  in  cases  of  foreign  estates 
paid  to  a  legatee  in  this  country.] 

Mr.  Kay : — The  reason  is  that  the  probate  duty,  or  something 
analogous  to  it,  is  payable  in  the  foreign  country,  and  that  the  pro- 
perty is  not  recovered  by  virtue  of  the  English  probate  at  all,  but 
by  virtue  of  the  foreign  probate.  Here  the  conversion  is  a  fictitions 
thing  which  does  not  assist  the  Crown,  and  that  applies  as  strongly 
to  a  case  of  legacy  duty  as  of  probate  duty.  If  the  property  does 
not  pay  probate  duty,  it  is  impossible  to  suggest  that  it  should  pay 
legacy  duty.  One  thing  involves  the  other.  The  ordinary  could 
not  claim  it  as  personal  estate,  and,  therefore,  it  would  not  be 
liable  to  probate  duty,  and  that  reason  applies  just  as  much  to 
legacy  duty.  By  subjecting  it  to  duty  in  this  country,  there  would 
be  this  hardship — that,  after  paying  some  Indian  duty  upon  it  as 
real  estate,  according  to  the  lex  situs,  it  might  have  to  pay  another 
duty,  according  to  the  lex  domiciliiy  for  the  same  transmission  of  the 
same  property. 

[The  Vice-Chancellor  referred  to  8  &  9  Vict  c.  76,  s.  4.] 

(1)  8  H.  L.  C.  243.  (2)  4  Hare,  315. 

(3)  8  Beav.  368. 
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Mr.  Kay : — ^There  is  no  gift  to  be  satisfied  or  paid  out  of  this :  it  V.-O.  J. 
is  simply  a  gift  of  residue,  and  the  words  of  that  section  seem  more       1870 

applicable  to  a  chafge.  Fobbss 


V, 

Bi'KVJur. 


Mr.  A.  SmUh  (with  Mr.  Kay) : — 

The  Crown  must  shew  that  the  enactments  of  the  Legacy  DtUy         «. 


Ads  apply  exactly  to  a  case  of  this  kind.  36  Geo.  3,  c.  52  (the 
first  which  altered  it  from  being  a  duty  on  the  receipt  of  the  legacy 
to  a  duty  on  the  legacy  itself )  did 'not  charge  real  estate  at  all 
or  land  devised  upon  trust  for  sale,  but  imposed  a  duty  upon 
legacies  alone  (ss.  6,  7).  Gifts  charged  upon,  or  made  payable  out 
of,  real  estate,  or  directed  to  be  satisfied  out  of  any  moneys  to  arise 
from  the  sale  of  real  estate,  were,  by  45  Geo.  3,  c.  28,  first  treated 
as  legacies,  and  subjected  to  duty.  Then  followed  the  schedule  to 
65  Geo.  3,  c.  184. 

[The  Vice-Chancellob  observed  that  he  had  never  heard  of 
there  being  any  apportionment  or  inquiry  for  the  purpose  of  ascer- 
taining, with  a  view  to  legacy  duty,  whether  the  legacy  arose  out  of 
this  or  that  class  of  assets.] 

Mr.  Smith : — ^It  would  not  be  necessary,  for  this  reason,  that  the 
Legacy  Duty  Ads  charge  the  legacies,  whether  payable  out  of  land 
or  not. 

[The  Vice-Chancellor  : — Take  the  case  of  a  partnership  where 
the  partnership  property  consisted  to  a  great  extent  of  real  estate, 
but  on  the  winding-up  of  the  estate  the  executors  receive  some 
money  as  their  testator's  share,  and  it  goes  into  the  assets  which  they 
administer:  has  it  ever  been  considered  that  the  legacy  duty  was 
to  be  apportioned  ?] 

Mr.  Smith : — In  the  case  of  real  estate  in  England  forming  part 
of  the  assets  of  a  partnership,  it  would,  I  think,  be  necessary  to 
contend  that  it  came  under  the  Succession  Duty  Act,  and  not  under 
the  Legacy  Duty  Acts.  In  construing  the  Legacy  Duly  Ads  a  limit 
must  be  put  upon  the  words  of  the  Act  as  to  places  and  persons. 
They  are  not  universal,  and  cannot  possibly  apply  to  all  persons, 
or  to  all  property  all  over  the  world.  As  regards  immoveable  pro- 
perty, it  means  immoveable  property  in  Great  Britain;  and  as 
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regards  moveable  property,  which  follows  the  person,  it  means 
moveable  property  belonging  to  a  person  domiciled  in  England  (1), 
If  this  partnership  property  had  been  in  Englandy  it  would  not  hare 
been  liable  to  legacy  duty  (Ouetanee  y.  Bradshaw  (2)),  but  would 
have  paid  succession  duty.  But  being  situate  in  Bombay,  it  is  clearly 
not  liable  to  succession  duty,  as  the  Suecesaion  Duty  Ads  are  con- 
fined to  real  estate  in  Oreat  Britain  and  Ireland.  AHomey-Oeneral 
Y.  Brunning  (3)  raises  a  clear  distinction,  and  shews  that  where 
the  sale  agreed  upon  by  the  testator  has  been  afterwards  completed, 
the  right  of  the  testator  at  his  death  was  not  a  right  in  land  at  all, 
but  a  right  in  a  sum  of  money,  which  money  is  recoverable,  and 
will  follow  the  law  of  his  domicil,  and  the  right  to  which  will  not 
depend  upon  the  siiuB  of  the  land.  What  comes  \«ithin  the  scope 
of  the  Acts  is  to  be  found  in  the  words  of  the  Judges  in  Thommn  v. 
Advocaie-Qeneral  (4).  It  is  quite  clear  that  the  English  Acts  do 
not  apply  to  real  estate  abroad.  The  ozdy  way  in  which  they 
can  be  said  to  apply  is  in  this  way — that  the  right  of  the  testator 
is  not  a  right  to  the  land  at  all,  but  a  right  to  a  portion  of  the 
surplus  of  the  assets  of  the  firm  after  all  the  debts  have  been  paid. 
But  that  difficulty  was  got  over  in  Custance  v.  BraSshaw,  and  if  it 
is  held  that  legacy  duty  is  payable  now,  probate  duty  must  have 
been  payable  in  that  case. 

Mr.  Amphlett,  Q.C.,  and  Mr.  0.  HaU,  for  the  executors  otMaekenzie, 
also  contended  that  legacy  duty,  being  chargeable  only  upon  pei> 
Bonal  or  moveable  property,  or  upon  the  proceeds  of  the  sale  of 
real  property  where  the  sale  had  been  directed  by  the  will 
(45  Geo.  3,  c.  28,  s.  4 ;  65  Geo.  3,  c.  184,  Schedule,  Part  IIL 
sect.  2),  was  not  payable  upon  this  property,  which  did  not  fiJl 
under  either  of  these  categories. 

[The  Vice-Ohancellob  : — If  it  was  not  personal  estate,  how  does 
a  residuary  legatee  get  it  at  all  ?] 

That  is  met  by  yice-Chancellor  Wigram'B  judgment  in  Outtanot 
T.  Bradshaw. 


(1)  See  1  Jarxn.  Wills,  pp.  1-4,  and 
note  (k)  at  p.  4,  and  the  obserYations 
thereon  of  the  oommentatora. 


(2)  4  Hare,  815. 

(3)  8  H.  L.  C.  243. 

(4)  12  CL  &  F.  1, 17. 
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[The  Vice-Chancellor  : — There  is  this  distinction,  that  probate  v.-a  J. 

duty  is  payable  or  not  payable  according  to  the  character  of  the  1870 

property  at  the  time,  whereas  legacy  duty  is  payable  according  to  fobbm 

what  the  legatee  gets.!  n^: 

It  never  became  part  of  the  personal  estate  of  the  testator,  but   macxsnzib 
the  executors  hold  it  for  the  persons  who  are  entitled  to  the      j-o^eb. 

personal  estate ;  and  the  fact  that  it  has  been  afterwards  converted       

will  not  make  it  liable  to  legacy  duty  if  it  was  not  liable  at  the 
death  of  the  testator :  Matson  v.  8mft  (1),  Cusiance  v.  Bradshaw  (2) ; 
the  authority  of  both  which  cases  was  acknowledged  without  ex- 
ception in  Attorney' Oeneral  v.  Brunning  (3). 

A  distinction  for  the  purposes  of  legacy  duty  has  been  recog* 
nised  between  a  sale  of  real  estate  under  an  imperative  direction 
or  trust  in  the  will,  and  a  sale  at  discretion  or  by  order  of  this 
Court,  in  which  cases  legacy  duty  has  been  held  not  payable : 
In  re  Evans  (4),  Advocate-Oeneral  v.  Smith  (5),  Sohson  v.  NeoUe  (6). 
A  fortiori,  as  legacy  duty  would  not  be  payable  upon  partnership 
property  in  this  country,  it  would  not  be  payable  where  the 
property  was  situated  in  India. 

Mr.  W.  W.  Kanlaie,  for  the  Commissioners  of  Inland  Be- 
venue  :— 

Legacy  duty  is  payable  upon  this  property.  The  effect  of 
9  Geo.  4,  c  33,  is  to  make  real  estate  in  India  personal  estate  in 
this  country ;  and,  accordingly,  in  Story  v.  Fry  (7)  it  was  held  that 
a  freehold  house  in  Calcutta,  being  by  that  statute  made  personal 
assets  in  the  hands  of  the  executor,  the  heir-at-law  was  not  a 
necessary  party  to  an  administration  suit  by  a  creditor  of  the 
deceased  debtor.  No  doubt  in  Gardiner  v.  FeU  (8),  and  Freema/n 
V.  Fairlie  (9),  it  was  held  that  the  tenure  of  land  in  Calcutta  was 
of  the  nature  of  freehold,  and  that  real  estate  (before  I  Yict.  c.  26) 
would  not  pass  by  a  will  not  attested  by  three  persons.  The  dis- 
tinction between  9  Geo.  4,  c.  33  (by  which  land  in  India  is  per- 
sonal assets  in  the  hands  of  the  executor),  and  3  &  4  Will.  4,  c  104, 

(1)  8  Beav.  368.  (5)  1  Macq.  760. 

(2)  4  Hare,  315.  (6)  17  Beav.  178. 

(3)  8  H.  L.  C.  243.  (7)  1  Y.  &  0.  C.  603. 

(4)  2  C.  M.  R.  206.  (8)  1  Moo.  Ind.  App.  299 ;  1  Jac.  &  W.  22. 

(9)  1  Moo.  Ind.  App.  305 ;  IJac.  &  W.  24. 
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by  which  the  heir  or  devisee  is  made  liable  personally  to  answer 
for  the  value  of  the  assets,  descended  or  devised  (in  other  words, 
land  is  assets  in  the  hands  of  the  heir  and  not  of  the  execator,) 
must  not  be  lost  sight  of.  When  converted  by  a  sale,  the  Indian 
real  estate  is  converted  entirely — is  no  longer  real  estate  at  all ; 
and  any  balance  not  required  for  the  payment  of  debts,  though  it 
goes  to  the  heir,  goes  to  him  as  a  part  of  the  personal  estate  of 
tlie  testator.  It  may  be  added,  in  distinction,  that  what  settles 
legacy  duty  is  domicil,  while  what  settles  probate  duty  is  the  lex 
loci:  WiUiamaon  v.  Advocate-General  (1);  Attorney-General  v. 
Napier  (2).  It  is  said  that  the  state  of  the  property  at  the  death 
must  be  looked  at  to  ascertain,  not  whether  probate  duty,  bat 
whether  legacy  duty  is  payable.  But  for  the  purpose  of  ascertain- 
ing whether  legacy  duty  is  payable  the  true  test  is,  whether  the 
legatee  gets  money  or  might  get  money :  In  re  Ewin^s  Estaie  (3), 
where  Lord  Chief  Baron  Alexander  disposes  of  the  argument  that 
the  estate  was  not  liable  to  legacy  duty,  because  probate  duty  would 
not  have  been  payable.  Moreover,  in  Custance  v.  Bradshaw  (4) 
the  reasons  given  by  Vice-Chancellor  Wiffram  for  holding  that 
probate  duty  was  not  payable  went  upon  the  old  law  as  to  whether 
property  directed  to  be  converted  into  personalty  was  of  snch  a 
nature  that,  but  for  the  will,  the  ordinary  would  have  been  entitled 
to  take  or  apply  it  to  pious  uses.  So,  in  Matson  v.  Swift  (5)  the 
Master  of  the  Bolls  held  that  probate  duty  was  ^^  payable  only 
Upon  the  personal  estate  in  respect  of  which  probate  was  granted ; 
that  is,  upon  the  personal  estate  within  the  jurisdiction  which  he 
had  whilst  living  and  at  the  time  of  his  death."  As  a  matter  of 
fact,  no  case  is  to  be  found  in  which  legacy  duty  has  not  been  paid 
upon  partnership  assets  derived  from  real  estate.  That  real  estate 
directed  to  be  sold  is  liable  to  legacy  duty  though  not  sold,  is 
settled  by  Attorney-General  v.  Hol/ord  (6),  Williamson  v.  Advocaie- 
General;  and  where  there  is  a  power  to  sell  the  direction  need 
not  be  absolute,  it  being  sufficient  if  an  evident  intention  that  the 
property  shall  be  sold  can  be  found ;  and  again,  when  a  sale  has 
been  effected  the  produce  of  the  sale  is  liable  to  duty  :  Attorney- 


(1)  10  a.  &  F.  1. 

(2)  6  Ex.  217. 

(3)  1  C.  &  J.  151. 


(4)  4  Hare,  315. 
(6)  8  Beav.  368. 
(6)  1  Price,  426, 
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General  v.  Mangles  (1),  Attorney-General  v.  Simcox  (2);  and 
therefore  the  state  of  the  property  at  the  testator's  death  is  not  the 
sole  thing  to  be  looked  at.  The  observations  of  Lord  Brougham 
in  Williamson  t.  Advocade-Oeneral  (3)  explain  the  expressions  in 
AUorneg-General  v.  Brunning  (4),  and  shew  that  when  the  Lords 
speak  of  looking  at  the  state  of  the  property  at  the  testator's  death 
they  do  not  mean  whether  it  has  been  actually  converted  into 
money,  but  whether  there  is  under  the  will  or  by  operation  of 
law  an  absolute  direction  to  convert.  That  partnership  assets  are 
in  this  Court  considered  as  converted  into  money  is  shewn  by 
Phittijps  V.  Phillips  (5),  and  especially  hj  Darh/  v.  Darby  (6). 

[The  Vice-Chancellor  referred  to  Myers  v.  Perigal  (7),  in 
which  it  was  said  that  the  interest  of  a  partnership  subsisting  in 
land  was  not  land.] 

To  conclude,  the  Crown  is  entitled  to  succeed  upon  either  of 
these  three  grounds: — 1.  Treating  it  as  real  estate  in  India^  the 
law  directs  that  it  shall  be  converted ;  2.  This  testator,  by  his 
will,  has  said  that  he  treats  these  proceeds  as  part  of  his  personal 
estate,  and  they  are  personal  estate  to  all  intents  and  purposes  for 
the  payment  of  legacies  quite  as  much  as  for  the  payment  of  debts ; 
and,  3.  Partnership  real  estate  is  liable  to  legacy  duty  wherever 
that  partnership  real  estate  may  be ;  and  assuming  that  the  Crown 
succeeds  in  this  case  it  is  entitled  to  costs  out  of  the  estate :  Lyall 
V.  Palon  (8). 

Mr.  Kay,  in  reply. 
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April  26.  Sib  W.  M.  James,  V.C,  after  stating  the  question, 
and  the  circumstances  attending  the  purchase  of  the  warehouses  at 
Bombay,  and  the  mode  of  keeping  the  accounts  as  stated  in  the 
Petition,  proceeded  as  follows : — 

After  the  death  of  Mackenzie,  in  1858,  litigation  ensued  between 


(1)  5  M.  &  W.  120. 

(2)  1  Ex.  749. 

(3)  10  CL  &  F.  15. 

(4)  8  U.  L.  C.  243. 


(5)  1  My.  &  K.  649. 

(6)  3  Drew.  495. 

(7)  2  D.  M.  &  G.  699. 

(8)  25  L.  J.  (Cb.)  746. 
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1870        which  a  claim  was  set  up  that  Mcickenzie^s  interest  was  that  of  a 

F0BBB8      tenant  in  common  of  one  equal  undivided  moiety.    It  was,  how- 

Stbvbbt.     ®^^^>  decided  by  my  predecessor  that  this  claim  was  unfounded, 

-_ and  that  the  property  was  a  partnership  asset,  and  belonged  to 

?i_-  the  partners  accordingly  in  the  shares  in  which  they  were  interested 
in  the  partnership.  From  that  decision  there  was  an  appeal,  and 
the  result  of  that  appeal  was  a  compromise,  by  which  the  claim 
of  Mackenzie^8  representatives  to  a  moiety  of  the  profits  of  the  sale, 
viz.  £30,000,  instead  of  one-half,  viz.  £15,000,  was  compiDmised 
for  the  sum  of  £3375,  contributed  by  three  of  the  beneficiaries 
under  Sir  C.  Forbes*  will. 

Whatever  may  have  been  the  doubts  which  led  to  the  compro- 
mise, I  am  bound  by  the  actual  decision  arrived  at  by  my  prede- 
cessor— viz.,  that  the  property  itself  was  a  partnership  asset.  I 
pause  to  mention  this,  because,  in  my  opinion,  it  would  have  very 
substantially  altered  the  case  I  have  to  consider  if  it  could  have 
been  made  out  that  the  property  itself  was  not  a  partnership  asset, 
but  belonged  to  the  partners  as  equal  tenants  in  common,  subject 
to  the  partnership  claim  of  200,000  rupees. 

I  have  to  deal  with  the  property  according  to  the  decision  of 
this  Court,  that  it  was  partnership  property,  one  of  the  assets  of 
the  firm.  Now,  it  has  long  been  the  settled  law  of  this  Court  that 
real  estate,  bought  or  acquired  by  a  partnership  for  partnership 
purposes  (in  the  absence  of  some  controlling  agreement  or  direc- 
tion to  the  contrary),  is  as  between  the  partners,  and  as  between 
the  real  and  personal  representatives  of  a  partner  deceased,  per- 
sonal property,  and  devolves  and  is  distributable  and  applicable  as 
personal  estate  and  as  legal  assets.  There  is  a  very  elaborate  and 
exhaustive  judgment  of  yice-Chancellor  Kinderdey  in  Darby  v. 
Darby  (1),  in  which  occur  the  following  passages  (2),  to  which  it 
may  be  well  to  refer :  "  Now  it  appears  to  me  that,  irrespective  of 
authority,  and  looking  at  the  matter  with  reference  to  principles 
well  established  in  this  Court,  if  partners  purchase  land  merely  for 
the  purpose  of  their  trade,  and  pay  for  it  out  of  the  partnership 
property,  that  transaction  makes  the  property  personalty,  and 
effects  a  conversion  out-and-out.  What  is  the  clear  principle  of 
(1)  3  Drew.  495.  (2)  3  Diew.  603. 
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this  Conrt  as  to  the  law  of  partnership  ?  It  is  that,  on  the  dissolu- 
tion of  the  partnership,  all  the  property  belonging  to  the  partner- 
ship shall  be  sold,  and  the  proceeds  of  the  sale,  after  discharging 
all  the  partnership  debts  and  liabilities,  shall  be  divided  among 
the  partners  according  to  their  respectiye  shares  in  the  capital. 
That  is  the  general  rule :  it  requires  no  special  stipulation ;  it  is 
inherent  in  the  very  contract  of  partnership.  That  the  rule  ap- 
plies to  all  ordinary  partnership  property,  is  beyond  all  question ; 
and  no  one  partner  has  a  right  to  insist  that  any  particular  part  or 
item  of  the  partnership  property  shall  remain  unsold,  and  that  he 
shall  retain  his  own  share  of  it  in  specie." 

The  completeness  of  the  conversion  is  further  illustrated  by  the 
case  of  Myers  v.  Perigal  (1),  in  which  the  interest  of  a  partner  in 
partnership  assets,  consisting  partly  of  freehold  property,  was  held, 
not  only  to  be  personalty,  but  pure  personalty,  capable  of  being 
validly  given  to  a  charity.  But  it  has  been  contended  before  me 
that,  conceding  that  as  between  the  partners,  and  as  between  the 
real  and  personal  representatives  of  a  partner  there  is  this  com- 
plete and  absolute  conversion,  yet  that  such  conversion  only  arises 
by  reason  of  equities  to  be  enforced  between  the  parties,  or  to  be 
enforced  between  the  representatives;  and  that  the  Crown,  for 
fiscal  purposes,  is  not  entitled  to  the  benefit  of  such  equitable 
conversion,  and  cannot  claim  either  probate  duty  or  legacy  duty  in 
respect  of  the  property  which  at  the  death  was  existing  as  real 
estate*  And  that  is  said  to  have  been  established  by  two  cases, 
one  of  Matson  v.  Swift  (2),  decided  by  Lord  Langdale,  and  one  of 
Giuianee  v.  Bradshaw  (3),  decided  by  the  Vice-Chancellor  Wigram  ; 
and  there  is  no  doubt  that  these  cases  were  supposed  by  many, 
and  are  in  textbooks  of  authority  treated  as  having  established 
SQch  a  doctrine — ^viz.,  that  there  might  be  a  conversion  for  all 
purposes  except  for  fiscal  purposes. 

Indeed  the  Court  of  Exchequer,  in  the  case  of  Attorney- 
9eneral  v.  Brunning  (4),  treated  that  as  the  principle  of  those 
cases,  and  on  their  authority  proceeded  to  draw  what  would  seem 
to  be  a  necessary  and  logical  corollary  of  such  principle  if  it 
existed,  and  to  hold  that  the  conversion  effected  in  equity  by  a 
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(1)  2  D.  M.  &  G.  599. 
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y.-O.  J.  contract  for  sale  not  completed  at  the  testator's  death  was  one  with 

1870  which  the  Crown  had  nothing  to  do,  and  that  probate  duty  was 

FoRBBB  therefore  not  payable  in  respect  of  the  purchase-money,    How- 

Btevks  ®^®^»  ^^  appeal  to  the  House  of  Lords,  that  tribunal — which,  as 

,. constituted  for  the  hearing  of  that  appeal,  was  of  almost  unex- 

Mackknzdb  ,  - , 

V.  ampled  authority,  consisting  as  it  did  of  Lords  Campbell,  Crath 
UDorthy  WensUydcde,  Ohdmsfordy  and  Kingsdovm — held  that  in  that 
case,  even  although  there  was  the  additional  circumstance  that  the 
contract  was  subject  to  the  approbation  of  the  Court  (which  had 
not  been  obtained),  and  was,  of  course,  conditional  on  a  good  title 
being  shewn,  probate  duty  was  payable. 

The  broad  principle  laid  down  was,  that  whatever  the  executor 
or  administrator  was  entitled  to  virtuie  officii — whateyer  was  the 
particular  source  from  which  it  came,  or  whatever  was  the  form 
or  position  or  condition  of  the  property  at  the  death  of  the  tes- 
tator— ^it  was  legal  personal  assets,  and  as  such,  subject,  like  all 
other  such  assets,  to  the  fiscal  demands  of  the  Crown.     Lord 
Chelmsford  sums  it  up  very  lucidly  thus  (1) :  "  It  certainly  seems 
extraordinary  that  property  which  is  recoverable  by  the  executor 
virtuie  offi^iy  which  belongs  to  the  next  of  kin  and  not  to  the  heir^ 
at-law,  and  which  has  the  character  of  personalty  thus  impressed 
upon  it  in  every  other  respect,  should  lose  that  character  solely  in 
relation  to  fiscal  liabilities.    It  is  difficult  to  understand  upon  what 
principle  the  conversion  into  personalty  is  to  stop  short  of  this 
point ;" — ^and  I  take  the  liberty  of  adopting  every  word  of  that 
But  then  it  is  said  that  in  that  very  case  every  one  of  the  Lords 
admitted  the  authority  of  the  case  before  Lord  Lanffdale,  and  the 
case  before  Yice-Chancellor  Wiffram ;  and  it  was  pressed  on  me 
that  if  I  were  to  overrule  either  of  those  cases  I  should  be  over- 
ruling cases  acknowledged  by  the  House  of  Lords  to  be  well 
decided ;  that  is  to  say,  I  am  to  hold  that  the  House  of  Lords,  in 
Atiomey-Oeneral  v.  Brunninfff  left  this  as  the  singular  state  of 
the  English  law :  that  whereas  a  conditional  and  contingent  con- 
version, effected  by  means  of  a  contract  for  sale,  enures,  when 
completed,  for  the  benefit  of  the  Crown,  as  well  as  for  everybody 
else,  an  imconditional,  immediate,  and  absolute  conversion,  effected 

(1)  8  H.  L,  C.  265 
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bv  means  of  the  contract  of  partnership,  ennres  for  the  benefit  of 
everybody  else,  but  not  for  the  benefit  of  the  Crown, 

I  am  able  to  say  that  no  such  absurdity  is  chargeable  against 
that  tribunal  or  against  the  English  law. 

It  will  be  found  on  reading  the  judgments  of  the  Lords  that  they 
recognized  the  decision  in  the  two  cases  referred  to  distinctly  and 
expressly,  because  they  had  not  decided  what  it  was  supposed  they 
had  decided,  and  they  took  pains  to  shew  how  completely  they 
had  been  misunderstood. 

The  ease  before  Lord  LangdcHe  was  thus  explained  by  Lord 
Cranworth  : — '^  The  cases  relied  on  before  Lord  Lcungdale  and  Sir 
James  Wigram  are  clearly  distinguishable  from  the  present  case. 
In  Mahon  v.  Sanft  (1),  before  Lord  LangdcUe,  the  estate  remained 
real  estate  at  the  death  of  the  testator,  and  was  only  convertible 
into  personalty  by  virtue  of  his  decision :  a  decision,  it  is  true,  de- 
clared, not  by  his  will,  but  by  a  previous  deed,  but  which  he  miglit 
have  revoked  or  varied  by  his  will  if  he  had  thought  fit    And  the 
conversion  into  personalty,  therefore,  may  truly  be  treated  as  having 
depended  on  his  will."    That  is  to  say,  it  was  considered  to  be 
exactly  the  same  as  if  the  owner  of  the  property  had  by  his  will 
directed  that  his  real  estate  should  be  sold,  and  the  proceeds  dealt 
with  as  personalty,  and  that  up  to  the  last  moment  of  the  deceased's 
life  it  was  his  own  freehold  property.    The  case  before  Sir  James 
Wigram  was  shewn  in  the  same  way  not  to  have  been  a  case  of 
conversion  for  everybody  but  the  Crown,  but  no  case  of  conversion 
at  all ;  and  that  the  property  was  still  legally  and  equitably  the 
feal  estate  of  the  deceased  partner,  which  would  descend  of  course 
as  such  to  the  real  representatives,  subject  to  any  equities  the 
surviving  partner  would  have.     And  that  that  was  in  fact  so  is 
clear  if  reference  be  made  to  the  conveyances  in  that  case.     [EUs 
Honour  referred  to  the  report  of  Custanee  v.  Bradshaw  (2).] 

It  seems  to  me  impossible  that  there  could  be  a  clearer  expres- 
sion of  intention  between  the  partners  that  the  properties  were  not 
to  be  deemed  converted.  It  was  competent  to  them  to  say,  and 
they  did  say,  that  although  they  were  bought  for  partnership 
pnrposes  they  were  not  to  be  treated  as  partnership  assets  to  be 
Idealized,  but  that,  subject  to  the  joint  power  of  appointment,  each 

(1)  8  Beav.  368.  (2)  4  Hare,  315. 
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y.-C.  J.      partner  was  to  have  as  his  own  separate  real  estate  an  undivided 
1870        share  in  the  specific  thing  itself. 

FoRBia  I  hsLYO  therefore  no  doubt  that  the  produce  of  the  warehouses, 

St^bn      ^i^g  ^®  produce  of  a  partnership  asset,  of  which  Sir  C.  Forbes 

—        estate  has  in  fact  obtained  the  lion's  share,  because  it  was  purely 

«.  and  simply  a  partnership  asset,  is  personal  estate — ^personal  estate 

to  all  intents  and  purposes — ^and  that  the  residuary  legatees,  wlio 

are  entitled  to  it  only  because  it  falls  within  the  gift  of  'Uhe 

residue  of  his  personal  estate  and  property,"  must  take  it  subject 

to  the  legacy  duty  which  the  law  imposes  on  residuary  legatees. 

It  would  take  a  good  deal  more  than  I  have  yet  heard  to  satisfy 

me  that  a  man  can  with  the  same  breath  say  efifectually  in  this 

Court,  ^'  Give  me  the  money  because  it  is  residuary  personal  estate/' 

and  declare  that  it  is  not  taxable  because  it  is  not  residuary 

personal  estate. 

It  might  possibly  have  been  suflBcient  to  have  rested  my  judg- 
ment on  that  last  condition  only.  But  I  thought  it  more  satisfactory 
to  go  through  the  cases  and  to  deal  with  the  elaborate  and  able 
arguments  addressed  to  me,  and  more  especially  as  it  was  pointed 
out  to  me  that  in  the  case  of  Mr.  Mackenzie  8  estate,  which  it  was 
agreed  should  be  taken  at  the  same  time,  there  is  not  the  same 
kind  of  estoppel 

Mr.  A.  Smith  explained  that  the  question  in  the  suit  of  Forles 
V.  Steven  was  not  whether  the  property  was  partnership  property— 
that  being  admitted  on  both  sides — but  whether  an  agreement  sub- 
sequent to  the  death  of  Sir  C,  Forbes  had  altered  the  proportions 
from  3  and  1  to  2  and  2. 

The  Vioe-Chanoellor  said  that,  according  to  his  view,  legacy 
duty  would  not  have  been  payable  upon  the  £3375  if  the  question 
was  whether  MacTcenzie  was  entitled  to  the  moiety  by  reason  of  the 
partnership,  because  in  that  case  Sir  (7.  Forbes^  P&yii^  £3375  by 
way  of  compromise,  must  be  allowed  that  out  of  the  assets.  If 
paid  to  Mackenzie  as  a  compromise  of  his  claim,  it  was  not  a 
partnership  asset,  and  it  would  have  been  brought  within  Cudance 
V.  Bradshaw  (1).  But  as  matters  stood  legacy  duty  was  payable 
upon  this  sum  also  as  part  of  Mackenzie  8  estate. 

(1)  4  Hare,  315. 
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The  declaration  was  made  in  the  following  form  : —  V.-CL  J. 

Declare  that  the  residuary  personal  estate  of  each  of  the  testators,  Sir  C,  Forbes  J^^ 

and  Mr.  Mackenzie^  in  respect  of  which  legacy  duty  is  payable,  includes  whatever  Forbes 

such  estates  respectively  have  received  in  respect  of  the  proceeds  of  the  warehouses  v. 

at  Bombay.    Costs  of  the  Crown  to  he  paid  out  of  the  fund  in  Court.  Stevbw, 

IiCackbnzib 

Solicitors :  Messrs.  Boys  &  Tweedie ;  Messrs.  Lawford  &  Water-  ^  v. 
house;  Solicitor  for  Inland  Revenue, 
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WOOD  V.  WOOD.  !2!3 

International  Copyright  Acts — Dramatic  Piece — Translation  sanctioned  hy  the 

Author — 15  Vict,  c,  12,  s.  8,  subs.  6. 

The  intention  of  the  framers  of  the  International  Copyright  Act  of  1852, 
in  requiring  that,  in  order  to  entitle  the  foreign  author  of  a  dramatic  piece 
to  the  bene 6 1  of  the  Act,  a  translation  sanctioned  by  the  author  must  be 
published  within  three  calendar  months  of  the  registration  of  the  original 
work,  was  to  give  to  English  people  the  opportunity  of  knowing  the  foreign 
work  as  accurately  as  is  possible  by  means  of  a  translation. 

A  translation  such  as  is  required  by  the  Act  must  be  a  translation  of  the 
whole  work ;  and  it  is  not  sufficient  that  it  be  a  version  which  the  foreign 
author  may  have  sanctioned  as  a  translation. 

Where  the  original  work  sought  to  be  protected  was  a  French  comedy  en- 
titled "  Frou-frou^  and  the  version  sanctioned  by  the  foreign  authors  and 
published  in  England  was  entitled  "  Like  to  Like  ;**  the  names  of  the  characters 
and  the  scenery  were  changed  from  French  to  English ;  in  some  instances 
Englisli  manners  were  substituted  for  French;  and  considerable  omissions  of 
speeches  and  alterations  of  passages  were  made : — 

Heldf  that  the  version  was  not  a  translation  within  the  meaning  of  the 
Act,  such  as  to  entitle  the  foreign  authors  and  their  assignee  to  the  benefit  of 
the  statute. 

On  the  30th  of  October,  1869,  MM.  Eenri  Meilhac  and  Ludovio 
Salevy,  of  Paris,  published  for  the  first  time,  by  representation  at 
the  Oymnase  Theatre,  Paris,  a  French  comedy,  entitled  "  Frou- 
frou" They  also  published  in  Paris  a  printed  book  of  the  comedy, 
which  ran  to  several  editions.  On  the  title-page  of  each  copy  was 
a  notification  to  the  efi*ect  that  rights  of  reproduction,  translation, 
and  representation  were  reserved. 
On  the  2nd  of  December,  1S69,  the  book  was  registered  at 
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Stationers  Hall  as  **  Frou-frou :  Comedie  en  cinq  Ades  ;"  and  a  copy 
was  deposited  there. 

By  an  instrument  in  writing,  in  French,  dated  the  18th  of 
January,  1870,  all  rights  of  representation,  whether  in  Eoglish  or 
in  -French,  in  Great  Britain  and  Ireland,  of  the  comedy  of  Frou- 
frou, were  assigned  by  MM.  Meilhac  and  Halevy,  in  consideration 
of  £80,  to  the  PlaintiflF  George  Wood,  of  201  Heffcnt  Street,  London, 
music  publisher. 

On  the  29th  of  January,  1870,  the  Plaintiff  commenced  in  a 
weekly  newspaper  published  in  London,  called  The  Musical  World, 
the  publication  of  a  work  called  **  Like  to  Like,  a  Comedy  in  Five 
Acts,  being  an  English  version  of  MM.  MeiUiae  and  HalSvy's  Frou- 
frou, written  by  E,  Sutherland  Edwards"  This  work  was  con- 
tinued in  three  following  numbers  of  The  Musical  World,  and  was 
concluded  in  the  number  for  the  26th  of  February,  1870.  In  each 
part  the  above  word  "  version  "  was  accompanied  by  an  asterisk, 
referring  to  a  foot-note,  which  was  as  follows :  **  This  version  is 
sanctioned  by  the  authors,  and  published  with  their  approval,  in 
conformity  with  the  requirements  bf  the  Intemaiional  Copyright 
Act  of  1852.  (Signed,  K  Meilhac,  Ludovic  SaUvy,  Paris,  January 
26,  1870.)" 

In  making  this  translation,  Mr.  Sutherland  Edwards  was  em- 
ployed by  the  Plaintiff,  and  all  Mr.  Edwards'  interest  in  the  same 
was  assigned  by  him  to  the  Plaintiff. 

On  the  28lh  of  January,  1870,  the  Plaintiff  was  'applied  to  by 
an  agent  on  behalf  of  the  Defendant  Mdlle.  Beatrice  Binda,  an 
actress,  to  know  upon  what  terms  he  would  allow  her  to  represent 
on  the  stage  an  English  version  of  the  comedy.  The  Plaintiff  said 
that  he  would  grant  permission  on  the  terms  of  the  payment  of  a 
royalty  of  £5  for  every  night  the  piece  was  represented.  These 
terms  were  not  accepted. 

On  the  31st  of  January,  1870,  Mdlle.  Beatrice's  theatrical  agent 
entered  at  Stationers'  HaU  for  her,  as  proprietor,  a  translation  in 
manuscript  of  the  French  comedy  of  Frou-frou,  which  had  been 
made  by  Mr.  Benjamin  WAster,  jun.,  upon  instructions  given  to 
him  by  Mdlle.  Beatrice  on  the  12th  of  December  preceding. 

On  the  11th  of  March  the  Plaintiff  saw  in  a  newspaper  an  an- 
nouncement of  the  intended  appearance  of  Mdlle.  Beatrice  at  the 
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Brighton  Theaire  in  a  new  version  of  the  Parisian  piece  called 
"  Frovrfrou^*  and  immediately  wrote  to  the  manager  informing  him 
that  he,  the  Plaintiff,  was  owner  of  the  piece,  and  would  not  allow 
any  representation  without  his  sanction.  A  correspondence  ensued ; 
and  shortly  afterwards  Mdlle.  Beatrice  was  advertised  as  about  to 
appear  in  a  new  comedy  called  **  Frovrfrou,  or  Fashion  and  Passion  ; 
adapted  by  Mr.  B.  Webster,  jun.,  from  the  French." 

On  the  14th  of  March  the  representation  first  took  place  at  the 
Brighton  Theatre,  and  was  several  times  repeated. 

The  bill  in  Wood  v.  Chart  waB  filed  on  the  17th  of  March  against 
Eenry  Nye  Chart,  the  manager  of  the  Brighton  Theaire,  Beatrice 
Binda,  and  Horace  Wigan,  who  also  acted  in  the  piece,  praying 
that  the  first  Defendant  might  be  restrained  from  representing, 
and  the  two  other  Defendants  from  performing,  at  Brighton  or 
elsewhere  in  the  United  Kingdom,  the  piece  called  "  Frou-frou,  or 
Fashion  and  Passion,"  or  any  other  translation  or  English  version 
of  the  French  comedy ;  and  for  damages. 

On  the  same  day  the  French  play  was  again  entered  at  Stationers' 
Hall  as  the  property  of  George  Wood ;  and  the  English  version, 
called  **Like  to  Like,^'  was  entered  three  times :  first  as  the  property 
of  Henry  Sviherland  Fdwards ;  then  as  having  been  assigned  to 
the  Plaintiff ;  and,  thirdly,  as  the  property  of  the  Plaintiff. 

The  injunction  was  moved  for  on  the  24th  of  March,  at  which 
date  the  performances  at  Brighton  had  ceased.  The  motion  was 
directed  to  stajid  to  the  hearing ;  the  Plaintiff  to  give  notice  of 
motion  for  decree  at  once.  Notice  was  accordingly,  on  the  6th  of 
April,  given  of  motion  for  decree  at  the  expiration  of  one  month. 
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The  facts  in  the  suit  of  Wood  v.  Wood,  which  was  instituted 
ky  the  same  Plaintiff  against  Mrs.  John  Wood,  widow,  lessee  of 
8i,  Jameses  Theaire,  were  as  follows : — 

In  February.  1870,  Mr.  Webster's  manuscript  translation  of  the 
French  comedy  under  the  name  of  "  Frou-frou,  or  School  for  Levity," 
^as  deposited  at  the  Lord  Chamberlain's  office,  and  a  license  was 
obtained  to  perform  the  same  at  Brighton,  subject  to  certain 
omissions. 

On  the  8th  of  April  a  report  reached  the  Plaintiff  that  a  trans- 
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lation  of  Frou-frou  was  in  rehearsal  at  the  8L  Jameses,  and  on 
inquiry  at  the  Lord  Chamberlain's  office  he  was  shewn  a  letter 
addressed  by  Mrs.  John  Wood  to  Mr.  Donne,  the  reader  to  the 
Lord  Chamberlain,  dated  8L  JaKness  Theatre,  6th  of  April,  1870, 
in  which  it  was  stated  that  the  version  of  Froufrou,  which  had 
been  licensed  to  Mdlle.  Beatrice,  was  proposed  to  be  performed  at 
the  /St  JaToe^B  in  the  following  week. 

The  bill  was  filed  on  the  11th  of  April,  stating  as  above,  and 
that  the  Plaintiff  had  entered  into  an  arrangement  with  the  lessee 
and  manager  of  the  Olympic  for  the  representation  thei;e  of  his,  the 
Plaintiff's,  version,  which  was  to  be  produced  on  the  16th  of  April, 
charging  that  the  Plaintiff  would  suffer  great  loss,  and  praying 
that  the  Defendant  might  be  restrained  from  representing  at  the 
St.  Jameses  Theatre,  or  elsewhere  in  the  United  Kingdom,  the 
piece  called  ^^Frourfrou,  or  School  for  Levity^'  or  any  other  trans^ 
lation  or  English  version  of  the  French  comedy ;  and  for  damages. 

The  injunction  was  moved  for  on  the  14th  of  April,  and  granted, 
but  was  afterwards  dissolved ;  and  the  motion  was  ordered  to  stand 
over,  and  come  on  with  the  motion  for  decree  in  Wood  v.  Chart. 


Seven  years  after  the  passing  of  the  International  Copyright  Act 
of  the  7  Vict,  a  12  (which  repeals  the  first  Act  of  1  &  2  Vict  c. 
59),  that  is  to  say,  on  the  3rd  of  November,  1851,  a  convention  was 
concluded  at  Paris  between  Oreat  Britain  and  France,  whereby 
authors  to  whom  the  laws  of  either  country  gave  copyright  were 
to  be  entitled  to  exercise  that  right  in  the  territories  of  the  other 
as  if  the  work  had  been  first  published  in  that  other  country :  and 
80  that  such  authors  in  the  one  country  "  shall  have  the  same  reme- 
dies before  the  Courts  of  justice  in  the  other  country,  and  shall 
enjoy  in  that  other  country  the  same  protection  against  piracy  and 
unauthorized  republication  as  the  law  does  or  may  hereafter  grant 
to  authors  in  that  country.**  The  convention  then  proceeds  to 
state  that  the  protection  granted  to  original  works  is  extended  to 
translations,  the  intention  being  simply  to  protect  a  translator  **  in 
respect  of  his  own  translation,"  and  several  conditions  are  imposed 
on  the  fulfilment  of  which  the  right  is  to  depend,  amongst  which 
are  tlie  following :  The  original  work  must  have  been  registered 
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and  deposited  in  the  one  country  within  three  months  after  its 
publication  in  the  other ;  the  author  must  notify  on  the  title-page 
of  his  work  his  intention  to  reserve  the  right  of  translating  it ;  and 
at  least  a  part  of  the  "  authorized  translation  "  must  appear  within 
one  year  after  the  registration  and  deposit  of  the  original,  and  the 
whole  be  published  within  three  years  after  the  date  of  such 
deposit  The  stipulations  of  the  convention  are  to  be  applicable 
also  to  the  representation  of  dramatic  works,  and  the  following 
passages  occur : — 

"  In  order,  however,  to  entitle  the  author  to  legal  protection  in 
regard  to  the  translation  of  a  dramatic  work,  such  translation  must 
appear  within  three  months  after  the  registration  and  deposit  of 
the  original-** 

"It  is  understood  that  the  protection  stipulated  by  the  present 
article  is  not  intended  to  prohibit  fair  imitations  or  adaptations  of 
dramatic  works  to  the  stage  in  England  and  France  respectively, 
but  is  only  meant  to  prevent  piratical  translations. 

*^  The  question,  whether  a  work  is  an  imitation  or  a  piracy,  shall 
in  all  cases  be  decided  by  the  Courts  of  justice  of  the  respective 
countries  according  to  the  laws  in  force  in  each." 

By  the  IrUernaiional  Copyright  Amendment  Ad  of  1852  (15  Vict, 
c.  12),  after  reciting  the  above  convention,  it  is  provided  that  Her 
Majesty  may,  by  Order  in  Council,  direct  that  the  authors  of  books 
published,  and  of  dramatic  works  represented,  in  foreign  countries 
may,  for  a  limited  time,  prevent  unauthorized  translations,  and 
that  thereupon  the  law  of  copyright,  and  the  law  for  protecting 
the  representation  of  such  pieces,  shall  extend  to  prevent  such 
unauthorized  translations,  with  the  following  proviso  (sect  6)  : — 

"  Nothing  herein  contained  shall  be  so  construed  as  to  prevent 
fair  imitations  or  adaptations  to  the  English  stage  of  any  dramatic 
piece  or  musical  composition  published  in  any  foreign  country." 

Section  8  provides  as  follows : — 

''  No  author,  or  his  executors,  administrators,  or  assigns,  shall  be 
entitled  to  the  benefit  of  this  Act,  or  of  any  Order  in  Council  issued 
in  pursuance  thereof,  in  respect  of  the  translation  of  any  book  or 
dramatic  piece,  if  the  following  requisitions  are  not  complied  with 
(that  is  to  say)  : 
**  1.  The  original  work  from  which  the  translation  is  to  be  made 
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must  be  registered,  and  a  copy  thereof  deposited  in  the  United 
Kinffdomy  in  the  manner  required  for  original  works  hj  the  said 
InterncUionai  Copyright  Ad,  within  three  calendar  months  of  its 
first  publication  in  the  foreign  country : 

^'  2.  The  author  must  notify  on  the  title-page  of  the  original 
work,  or,  if  it  is  published  in  parts,  on  the  title-page  of  the  first 
part,  or,  if  there  is  no  title-page,  on  some  conspicuous  part  of  the 
work,  that  it  is  his  intention  to  reserve  the  right  of  translating  it: 

*'  3.  The  translation  sanctioned  by  the  author,  or  a  part  thereof, 
must  be  published  either  in  the  country  mentioned  in  the  Order 
in  Council  by  virtue  of  which  it  ib  to  be  protected,  or  in  tlie 
British  dominions,  not  later  than  one  year  after  the  registration 
and  deposit  in  the  United  Kingdom  of  the  original  work,  and  the 
whole  of  such  translation  must  be  published  within  three  years  of 
such  registration  and  deposit :  •  .  • 

''  6.  Jn  the  case  of  dramatic  pieces  the  translation  tonctioned  by 
the  author  must  be  published  within  three  calendar  months  of  the 
registration  of  the  original  work." 

By  the  previous  Act  of  1844  (7  Vict.  c.  12,  s.  6)  it  is  provided, 
that  the  title  of  the  work,  the  name  and  place  of  abode  of  the 
author  or  composer,  and  of  the  proprietor  of  the  copyright^  with 
other  particulars,  shall  be  ^'entered  in  the  register-book  of  the 
Company  of  Stationers,  in  London" 

The  Order  in  Council  was  issued  on  the  20th  of  January,  1852. 

At  the  hearing  of  the  cause  and  motion  the  principal  discussion 
turned  upon  the  question,  whether  the  Plaintiff  had  complied  with 
the  stipulation  of  the  Act,  which  requires  that  ''a  translation 
sanctioned  by  the  author "  be  published  within  three  months  of 
the  registration  of  the  original. 

A  written  document,  signed  by  Mlf .  MeUhac  and  Halevy,  and 
purporting  to  give  the  sanction  of  their  authority  to  Mr.  Edwards  s 
translation,  was  produced  in  Court,  but  discussion  as  to  its  validity 
became,  in  the  result,  unnecessary. 

A  comparison  of  the  French  play  with  Mr.  Sutherland  Edwardiz 
version  shewed  that  in  the  former  the  title  of  "  Frou-frou "  had 
been  rejected,  and  that  of  "  Like  to  Like "  adopted  instead.  The 
number  of  characters  (twelve)  was  the  same  in  both,  but  all  the 
names  in  the  French  play  {Brigard,  Henri  de  Sartorys,  Valrias, 
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&c.)  were  changed  into  English  names  {Boyston,  Henry  Vivian, 
Lord  Walsinffham,  &c.),  except  one  (Zanetto) ;  but  though  in  the 
English  play  the  name  of  Zanetto  appeared  in  the  list  of  charac- 
ters, the  part  assigned  to  him  in  the  French  play,  which  was  short 
and  miimportant,  was  omitted  altogether.  The  other  characters 
were  alike  in  sex,  age,  rank,  and  disposition.  The  number  of  acts 
(five)  was  the  same  in  both ;  the  French  acts  were  divided  into 
scenes ;  the  English  not ;  but  corresponding  characters  made  their 
entrances  and  exits  in  the  same  order  in  both ;  the  dialogues  were 
similar,  and  the  plot,  action,  and  ending  of  the  piece  were  the 
same. 

The  differences  consisted  of  changes  in  descriptions  of  scenery 
and  manners,  and  alterations  of  the  dialogues.  Thus,  for  the 
description  of  the  opening  scene,  which,  in  the  French,  was  ^*  Aux 
CharmeretteSj  chez  Brifford,*'  was  substituted,  in  the  English, "  Elm- 
tree  Parky  Moystons  country  seat ;"  and  throughout  the  piece  the 
names  of  English  newspapers,  of  London  streets,  of  popular  plays, 
and  of  subjects  of  public  discussion  in  this  country,  were  employed 
in  place  of  similar  matters  in  France.  So  as  to  manners ;  for  the 
*" courses  de  Blois^  was  given  "a  military  ball,"  and  for  "wne 
cosaque  orange  "  "  the  unifornx  of  a  hussar." 

Out  of  1582  speeches,  138  were  wholly  and  thirteen  partially 
omitted ;  sixty-five  were  condensed  into  nineteen ;  one  was  ampli- 
fied, and  another  altered.  The  omitted  speeches,  in  a  large  majo- 
rity of  instances,  were  unimportant,  consisting  of  exclamations  and 
single  words,  but  many  contained  allusions  to  immoral  conduct  on 
the  part  of  the  characters  on  the  stage,  or  strangers,  and  some 
consisted  of  ambiguous  or  indelicate  phrases.  The  most  important 
omission  was  one  of  a  passage  near  the  beginning  of  the  first  act, 
where  a  speech  of  one  of  the  characters  explains  the  meaning  of 
^*  Frou-frou,"  which  is  a  modem  word,  formed  by  imitating  the 
sound  produced  by  the  rustle  of  foliage  or  (as  here)  of  a  silk 
or  satin  dress  (1). 
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(1)  The  word  is  to  be  found,  for  the 
fint  time  (it  is  belieTed)  in  a  French 
dlctiooary,  in  a  supplement  to  the 
Dictionary  of  the  French  Academy, 
published  at  Brussels;  the  |)art  of 
which  containing  the  letter  F  was  pub- 


lished in  1853.  In  Hamilton  and 
Legros*  French  -  English  Dictionary, 
Farts,  1868,  the  word  is  given,  and  a 
passage  in  which  it  ooours  is  cited  from 
Balzac    It  is  also  in  LUtri^ 
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Mr.  Eddis,  Q.O.,  Mr.  D,  Boberton  Blaine  (of  the  Common  Law 
Bar),  and  Mr.  D.  Chauney  Beaie,  for  the  PlaintifiF: — 

The  first  question  is,  whether  the  Plaintiflf 's  version  is  a  transla- 
tion of  the  French  comedy  within  the  meaning  of  the  Act  We 
say  it  is.  The  names,  the  scenery,  and  allusions  to  manners  are 
changed,  but  the  characters,  dialogue,  plot,  sequence  of  ideas,  and 
conclusion  are  the  same. 

The  omissions  were  made  by  the  translator  because  the  omitted 
passages  are  not  suited  to  the  English  stage,  [They  were  examined 
seriatim.']  They  have  nothing  to  do  with  the  plot,  and  are  some- 
times only  hadinage  about  immoral  conduct,  or  a  dovhle  entendre, 
A  literal  rendering  on  the  Hamiltonian  system  would  result  in 
mere  gibberish.  Many  passages  were  omitted  because  they  would 
have  been  struck  out  by  the  Lord  Chamberlain  before  the  play 
was  licensed. 

The  translation  must  be  an  "  authorized  "  translation,  and  must 
be  "  published  with  the  sanction  "  of  the  author.  It  is  competent 
for  an  author  to  publish  such  a  translation  as  he  thinks  will  be 
approved  in  this  country,  provided  the  scenes,  dialogues,  plot,  and 
denouement  are  preserved.  It  is  sufficient  if  he  puts  the  work  iuto 
an  English  dress. 

[Eeference  was  made  to  M.  Etienne  Blanc's  "  Traite  de  la  Contra- 
fafon**  Paris,  1855  (1),  and  the  notes  referring  to  judicial  deci- 
sions in  France ;  also  to  BurJce*s  Law  of  International  Copyright, 
1852  (2).] 


Mr.  Kay,  Q.C.,  and  Mr.  Lindley,  for  the  Defendants  in  Wood  v. 
Chart : — 

A  rendering  which,  out  of  nearly  1600  speeches,  omits  some  150 
cannot  be  a  "  translation."  No  doubt  an  idiom  may  be  turned, 
but  there  is  no  excuse  for  omission.  It  is  said  the  passages  are 
unsuited  for  the  English  stage ;  but  the  proprietor  is  not  bound  to 
represent  on  the  stage  what  he  publishes.  The  Act  defines  cer- 
tain conditions  of  monopoly,  upon  the  observance  of  which  alone 
its  benefits  are  to  be  obtained.  A  translation  of  M.  Thiers'  historv 
would  probably  be  within  the  statute,  although  the  headings  of 


(1)  Pages  176, 177. 


(2)  Pages  86,  87 ;  98,  99. 
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the  chapters  and  foot-notes  were  omitted,  if  faithful  in  other 
respects. 

It  is  no  answer  that  a  full  translation  would  produce  disgust  on 
the  English  stage.  The  object  is  to  supply  information  as  to  the 
contents  of  the  foreign  work ;  as  in  the  case  of  a  drama  published 
in  Hindustani. 

Another  object  of  the  statute  is  to  enable  the  Court  to  determine 
the  question  of  piracy.  Had  this  play  been  originally  written  in 
Eussian,  the  necessity  for  this  provision  would  become  obvious. 

[The  points  of  difference  between  the  French  plays  and  the 
PlaintiflTs  version  were  minutely  commented  upon,  with  a  view  of 
shewing  that  what  Mr.  Sutherland  Edwards  had  written,  and  the 
Plaintiff  had  published,  under  the  title  of  "  Like  to  Like*'  was  not 
intended  to  be  a  **  translation."  It  might  be  an  "  adaptation  "  to 
the  English  stage,  but  a  "  translation  "  it  was  not ;  and  the  Plaintiff 
himself  had  described  it  as  a  "  version.**] 

Before  the  second  point,  namely,  whether  Mr.  Webster  s  version 
was  a  **  fair  imitation  or  adaptation  to  the  English  stage,"  within 
the  meaning  of  the  6th  section,  was  entered  upon : 
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The  Vice-Chancellob  said  he  must  call  upon  the  Plaintiff's 
counsel  to  shew  that  the  Plaintiff's  version  was  a  '*  translation." 


Mr.  Eddis,  in  reply,  on  this  point  only  : — 

Before  the  7  Vict.  c.  12  was  passed,  in  1844,  foreigners'  had 
no  English  copyright  in  dramatic  pieces  first  published  abroad. 
Tliat  Act  provided  (sect.  14)  that  no  Order  in  Council  was  to  have 
any  effect  unless  it  stated  that  reciprocal  protection  was  secured. 
Then  came  the  convention  between  France  and  England  in  1851, 
followed  by  the  Order  in  Council  of  January,  1852.  The  result  is, 
tlmt  the  country  which  obtains  the  benefit  of  the  English  Act  has  to 
pay  a  price  for  the  advantage.  The  15  Vict,  c,  12,  interprets  the 
provisions  of  the  former  Act,  being  also  an  Act  of  reciprocity. 

Then  we  come  to  the  meaning  of  '*  translation.'*  Wherever 
translation  is  spoken  of  in  the  Act,  authorization  by  the  author  is 
always  mentioned  as  an  element  of  such  translation.  Authoriza- 
tion by  the  foreign  author  is  a  condition  precedent  to  a  thing  being 
a  ti-anslation  (see  sects.  3,  4,  8,  sub-sects.  3,  6). 
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[The  Vice-Chancellor  : — The  Act  of  Parliament  does  not  say 
that  the  foreign  author's  certificate  makes  that  a  translation  which 
otherwise  would  not  be  one.] 

No  doubt  it  must  be  a  translation ;  but  the  object  is  to  secure  to 
the  foreign  author  a  commercial  interest  in  this  country ;  and  he  is 
the  best  judge  of  what  is  likely  to  be  acceptable  here.  Suppose 
the  original  had  been  in  Bussian,  the  Court  could  not^  probably, 
haye  entered  into  the  question  whether  any  registered  version 
was  or  was  not  a  translation. 

[The  Vice-Chancellor  : — The  Court  might  go  into  evidence.] 

No  doubt  it  might,  in  any  case.  But,  except  in  cases  of  fraud 
and  collusion,  the  version  sanctioned  by  the  foreign  author  is, 
prima  facie,  a  translation  within  the  Act.  The  Court  will  not  sit 
as  a  tribunal  of  literary  criticism.  Translations  may  be  verbal ; 
they  may  be  free,  even  loose,  without  losing  the  right  to  be  so- 
called.  It  has  been  observed  that  the  Plaintiff  has  used  the  word 
"  version ;"  but  a  version  is  a  closer  rendering  than  a  translation. 

The  Court  will  put  a  fair  and  liberal  construction  on  the  statute. 
Dr.  Johnson  defines  ** translation "  as  "the  act  of  turning  into 
another  language ;  interpretation :"  also  as  "  something  made  by 
translation ;  version,"  Like  to  Like  comes  within  that.  The  other 
side  admit  that  we  may  translate  idioms,  not  literally,  but  by  cor- 
responding idioms.  Much  depends  upon  the  nature  of  the  work. 
A  mathematical  treatise  would  probably  have  to  be  translated 
literally ;  a  political  history  less  accurately,  but  still  closely ;  a 
romance  more  freely ;  the  main  object  being  to  make  the  foreign 
work  intelligible.  Poetry,  as  we  know  from  the  instances  of  Pope's 
"  Homer,'*  and  DrydevCs  "  Virgil,''  is  allowed  a  still  wider  range, 
and  a  drama,  it  is  submitted,  may  be  rendered  with  still  greater 
latitude  when  the  meaning  is  addressed  to  the  eye,  and  the  scenic 
effect  is  one  of  the  main  elements.  Upon  this  Dryden  has  some 
pertinent  observations  in  his  Preface  to  Ovid's  "  Epistles  **  (1)  and 
«  Life  of  Lucian  "  (2). 

(1)  The  passages  are  as  follows : —      reduced  to  these  three  heads :  first,  that 
''Ail  translatious,  I  suppose,  may  be      of  metaphrase,  or  turniug  au  author 


^  (2)  "  A  translator  that  would  write      must  never  dwell  on  the  words  of  his 
with  any  force  or  spirit  of  an  original      author.    He  ought  to  possess  himself 
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]\[ach  stress  has  been  laid  on  the  omission  of  the  passage  about 
froti-frou;  but  when  the  French  play  was  originally  published 
many  Frenchmen  did  not  know  the  meaning  of  the  word ;  and  to 
an  English  audience  it  would  be  wholly  unintelligible. 

Then,  as  to  the  turning  of  French  names  into  English,  the  change 
of  Zeus^  PaUas,  &c.,  into  Jupiter y  Minerva,  &c.,  is  common  in  ordi- 
nary translations.  In  those  dramatic  writings  in  which  time  and 
place  have  nothing  to  do  with  the  construction  of  the  plot — where 
human  nature  and  the  world  at  large  are  the  subject — a  change 
of  names  and  of  scenery  is  immaterial. 

[The  Vice-Chancellor  : — You  are  not  obliged  to  act  the  very 
thing  you  put  on  the  file.] 

If  a  literal  translation  were  put  on  the  file  it  would  be  simply 
onintelligible.  The  object  of  the  Act  is  to  give  the  foreign  author 
a  right  to  prevent  what  are  called  in  the  convention  "  piratical 
translations,"  by  which  are  meant  translations  not  authorized  by 
the  foreign  author. 

[The  Vice-Chancellor  : — A  translation  might  be  piratical,  and 
yet  not  be  a  "  translation  "  such  as  is  required  by  the  Act] 

What  the  Act  requires  is  the  sanction  of  the  author  to  the 
translation. 


word  by  word,  and  line  by  line,  from 
one  langm^e  into  another.  Thus,  or 
near  this  manner,  was  ^  Horace,  his  Art 
of  Poetry,"  translated  by  Ben  Jonson, 
The  second  way  is  that  of  paraphrase, 
or  translation  with  latitude,  where  the 
aathor  is  kept  in  view  by  the  trans- 
lator, so  as  never  to  be  lost,  but  his 
words  are  not  so  strictly  followed  as  his 
sense ;  and  that,  too^  is  admitted  to  be 
amplified,  but  not  altered.  Such  is 
Mr.  WaUer^s  translation  of  "  VirgiTs 
fourth  ^neid."    The  third  way  is  that 


of  imitation,  where  the  translator  (if 
now  he  has  not  lost  that  name)  assumes 
the  liberty,  not  only  to  vary  from  the 
words  and  sense,  but  to  forsake  them 
both  as  he  sees  occasion ;  and  taking 
only  some  general  limits  from  the 
original,  to  nm  divisions  on  the  ground- 
work, as  he  pleases.  Such  is  Mr. 
Cowley's  practice  in  turning  two  odes 
of  Pindar,  and  one  of  Horace,  into 
English."— i>rytfen'«  Works  {ScotCs 
Ed.),  xii.  11. 


entirely,  and  perfectly  comprehend  the 
geniuB  and  sense  of  his  author,  the 
nature  of  the  subject,  and  the  terms  of 
the  act  or  subject  treated  of,  and  then 
be  will  express  himself  as  justly,  and 


with  as  much  life,  as  if  he  wrote  an 
original;  whereas  he  who  copies  word 
for  word  loses  all  the  spirit  in  the 
medium  tranalation."    (Vol.  xviii.  81.) 
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Sir  W.  M.  Jambs,  V.C.  : — 

With  respect  to  the  representation  of  the  English  play,  the 
Plaintiff  has  to  make  out  his  title.  His  title  depends  upon  the 
convention  and  upon  the  Act. 

Now  the  Act  of  Parliament,  for  some  sufficient  reason,  has  re- 
quired, in  order  to  give  an  author,  or  the  assignee  of  that  author, 
the  particular  copyright  in  question,  that  the  original  work  Bhall 
be  deposited ;  and  then,  with  regard  to  works  other  than  dramatic 
works,  it  says,  "  the  translation  sanctioned  by  the  author,  or  a  part 
thereof,  must  be  published  in  the  British  dominions  not  later  than 
one  year  after  the  registration  and  deposit  in  the  Untied  Kingdom 
of  the  original  work/'  That  is,  the  translation,  or  a  part  thereof; 
and  it  goes  on  to  say,  that  the  whole  of  such  translation  must  be 
published  within  three  years  of  such  registration  and  deposit  It 
contemplates  and  requires  that  the  whole  work  shall  be  translated. 
It  would  not  be  a  compliance  with  that  to  translate  a  quarter,  or 
half,  or  three  quarters  of  a  work  that  is  protected,  and  then  say, 
*'  that  is  all  I  want  protected ;  that  is  my  authorized  translation ; 
and  I  have  published  the  whole  of  that  part  which  I  have  thought 
right  to  have  translated."  The  requirement  is  that  the  work  must 
be  translated,  and  that  the  translation  must  be  published  in  this 
country.  And  then,  for  some  other  sufficient  reason,  with  regard 
to  dramatic  pieces,  it  is  provided  that  "  in  the  ease  of  dramatic 
pieces  the  translation  sanctioned  by  the  author  must  be  published 
within  three  calendar  months  of  the  registration  of  the  original 
work." 

Now  I  do  not  think  it  is  possible  to  say  that  means  that  any- 
thing which  the  author  shall  sanction  as  a  translation  shall  be 
published  within  three  calendar  months.  It  means  that  a  real 
translation,  being  a  translation  which  has  been  authorized  or  sanc- 
tioned by  the  author,  must  be  published  within  three  calendiu: 
months  of  the  registration  of  the  original  work.  It  appears  to 
me  that  the  Plaintiff  in  this  case  has  gone  out  of  his  course  to 
dig  a  pitfall  for  himself,  for  what  he  says  he  has  done  is — the 
original  thing  being  called  *^ Frou-frou** — he  b&s  published  in 
JEngland  a  comedy  called  **  Like  to  Like,  a  Comedy  in  Five  Acts, 
being  an  English  version  of  MM.  Meilhac  and  Halevys  Frou-frou, 
written  by  R.  Sutherland  Edwards'*     Then  he  has  introduced 
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English  characters ;  he  has  transferred  the  scene  to  England ;  he 
has  made  the  alterations  necessary  for  making  it  an  English 
comedy,  and  he  has  left  out  a  great  number  of  speeches  and 
passages — especially  in  the  first  act — which  would  seem  to  me  to 
imply,  that  at  first  he  was  really  making  an  imitation  or  adapta- 
tion, and  afterwards  was  minded  more  completely  to  make  a  trans- 
lation. The  first  two  acts  seem  to  me  particularly  to  be  what  is 
referred  to  in  the  Act  itself  as  an  imitation  or  adaptation.  Whether 
it  is  a  fair  imitation  or  adaptation  is  another  question ;  but  if  one 
wanted  to  have  an  example  of  what  is  an  imitation  or  adaptation 
to  the  English  stage,  one  would  have  said  that  this  is  exactly  the 
thing  which  is  meant.  It  is  an  imitation  and  adaptation  to  the 
English  stage;  that  is,  you  have  transferred  the  characters  to 
England^  you  make  them  English  characters,  you  introduce  English 
manners,  and  you  leave  out  things  which  you  say  would  not  be 
suitable  for  representation  on  the  English  stage.  Now  that  is  not, 
in  my  view  of  the  case,  what  the  Act  requires,  for  some  sufiBcient 
purpose  as  I  have  said  before,  when  it  requires  that  a  translation 
should  be  made  accessible  to  the  English  people.  What  is  required 
is,  that  the  English  people  should  have  the  opportunity  of  knowing 
the  Erench  work  as  accurately  as  it  is  possible  to  know  a  French 
work  by  the  medium  of  a  version  in  English.  That  seems  to  me 
to  be  what  was  intended. 

Having  come  to  the  conclusion  that  this  is  not  a  translation,  I 
have  also  come  to  the  conclusion  that  the  Plaintiff  has  failed  in 
complying  with  the  conditions  precedent  which  the  Act  has 
imposed  upon  him  in  order  to  entitle  him  to  sustain  this  suit. 

It  is  said  that  one  ought  to  give  a  liberal  interpretation  to 
the  statute,  and  that  one  ought  not  to  strain  the  meaning  of 
"  translation/'  or  any  other  word,  for  the  purpose  of  depriving  a 
foreign  author  of  the  benefit  of  the  Act.  Of  course  not.  One 
ought  to  take  a  liberal  view,  and  one  ought  not  to  strain  the  words, 
bnt  one  must  apply,  and  give  a  natural  meaning  to,  the  words. 
According  to  my  view  of  the  case,  there  would  not  have  been  the 
slightest  difficulty  whatever  in  the  Plaintiff  obtaining  the  full 
benefit  of  his  assignment,  and  of  putting  himself  in  a  position  to 
prevent  any  representation  of  the  French  play,  or  of  any  English 
^nslation  of  it,  if  he  had   simply  employed  Mr.  Sutherland 
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V.-C.  J.  Edwards  to  do  what  Mr.  Edwards  could  very  well  have  done, 

1870  namely,  to  make  a  translation — that  is  to  say,  if  he  had  said, 

•J^jj  *'  Now  make  a  translation  of  this ;  do  not  be  thinking  of  adapta- 

^  «•  tion  or  imitation  for  the  English  stage,  but  make  a  translation  of  it" 

Chabt. 


Mr.  Edwards  could  have  made  such  a  translation,  and  it  could 
^,  have  been  published  in  this  country ;  and  if  it  had  been  published 

^^°'  in  this  country  then  it  would  have  been  quite  open  to  the  author, 
or  the  person  claiming  under  the  author,  to  have  represented 
that  translation  with  any  abbreviation,  with  any  excision,  with 
any  alteration,  with  any  adaptation  which  he  might  have  thought 
fit  for  the  purpose  of  making  it  more  suitable  to  the  English  stage. 
I  have  no  doubt  whatever,  if  he  had  first  published  a  translation, 
that  he  could  then  have  acted  the  piece  which  Mr.  Sutherland 
Edwards  has  called  a  ^  version,"  and  that  nobody  else  could  have 
acted  anything  like  that — anything  approaching  to  that — because, 
although  I  say  this  is  not  a  translation,  but,  in  my  view,  is  rather 
an  imitation  or  adaptation  to  the  English  stage,  I  have  no  hesita- 
tion whatever  in  saying  that,  if  the  author  had  complied  with  the 
condition  required  by  the  Act  of  Parliament^  or  any  other  person 
claiming  under  the  author  had  complied  with  that  condition,  I 
should  at  once  have  restrained  the  acting  of  such  a  piece  as  this 
by  any  one  else  as  not  being  a  fair  imitation  or  adaptation,  but  as 
being  a  piratical  translation  of  the  original  work.  That  would 
have  been  the  proper  thing  for  me  to  have  done  in  that  case; 
but  the  Plaintiff  having  brought  his  suit,  not  having  a  title,  must 
fail;  and  must  fail,  of  course,  with  the  usual  consequences  of  the 
experiment  which  he  has  tried,  and  must  pay  the  costs. 

At  present,  I  am  bound  to  say,  I  think  that  the  piece  com- 
plained of  is  still  nearer  a  translation.  I  have  not  heard  Ur. 
LincUey  out  on  that  part  of  the  case,  but  I  think  that  Mr.  Webster  s 
version  would  have  been  attacked  more  easily  than  Mr.  Edwards* 
in  the  hands  of  an  adverse  party  would  have  been,  if  the  Plaintiff 
had  had  a  proper  title.  That  cannot,  in  my  opinion,  make  any 
difference  as  to  the  costs,  because  the  suit  has  been  brought  by 
the  Plaintiff  upon  a  title  which  he  has  not  got. 

He  must  pay  the  costs  of  the  suit  of  Wood  v.  Ohart,  which  will 
include  the  costs  of  the  motion  for  injunction. 

In  Wood  V.  Wood  there  will  be  no  order  on  the  present  motion. 
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except  that  the  Plaintiff  pay  the  costs  of  the  motion  to  dissolve. 
I  dissolved  the  injunction  upon  the  ground  that  there  was  not 
sufficient  communication  to  me  of  all  the  facts.  There  is  an 
ordinary  form  of  order  when  a  motion  is  refused. 

Solicitors  for  the  Plaintiff:  Messrs.  Pike  dt  Son. 
Solicitors  for  the  Defendants :  Messrs.  Murray  db  Hutchins. 


V.-O.  J. 
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THOMPSON  t;.  FISHER. 

Will — CoMtructum — Executory  Devise, 

Devise  subject  to  life  interest  of  testator's  widow,  upon  trust  to  convey, 
as«igD,  and  assure  freehold  property  "  unto  and  to  the  use  of  my  son  T.  F,^ 
and  the  heirs  of  his  body  lawfully  issuing,  but  in  such  manner  and  form, 
nevertheless,  and  subject  to  such  limitations  and  restrictions,  as  that  if  T.  F, 
shall  happen  to  die  without  leaving  lawful  issue,  then  that  the  property  may 
after  his  death  descend  unincumbered  unto  and  belong  to  my  daughter  i?.  F,^ 
her  heirs,  executors,  administrators,  and  assigns  ": — 

ffeldf  that  the  devise  was  an  executory  trust  to  be  executed  by  a  con- 
veyance to  the  use  of  T,  F,  during  his  life,  with  remainder  to  his  first 
and  other  sons  and  daughters  as  purchasers  in  tail,  with  remainder  to  i?.  F. 
in  fee. 

BOBEBT  FI8HEB,  by  his  will,  dated  the  5th  of  December, 
1829,  after  leaving  certain  property  to  his  wife  Mary  Fisher,  and 
to  Ruth  Fisher  his  daughter,  devised  and  bequeathed  the  residue  of 
his  landed  property,  as  well  freehold  as  leasehold,  to  trustees  upon 
trust  for  his  wife  Mary  Fisher,  for  her  life  or  during  widowhood ; 
and  after  her  decease  or  second  marriage,  whichever  should  firbt 
happen,  upon  trust,  that  the  trustees  should  convey,  assign,  and 
assure  all  his  seven  houses  in  Qiieert  Street,  and  on  the  north  side 
of  Ann  Street,  also  his  malt-kiln  and  garden  behind  the  same,  and 
also  the  three  cottages  in  Bridge  Lane,  all  situate  respectively  in 
Lancaster  aforesaid,  and  every  of  them,  with  their  appurtenances, 
"  unto  and  to  th^  use  of  my  son  Thomas  Fisher  and  the  heirs  of 
his  body  lawfully  issuing,  but  in  such  manner  and  form  neverthe- 
less, and  subject  to  such  limitations  and  restrictions,  as  that  if  the 
said  Ihotiias  Fisher  shall  happen  to  depart  this  life  without  leaving 
lawful  issue,  then  that  the  said  hereditaments  and  premises  and 
Vol.  X.  B  2 
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V.-C.  J.  every  of  them  may  after  his  decease  descend  unincumbered  unto 

1870  and  belong  to  my  daughter  the  said  Ruth  Fisher,  her  heirs,  execu- 

Thoufson  ^^B)  administrators,  and  assigns,  according  to  the  respective  nature 

„  *•  and  tenure  thereof." 

FlSHXB. 

^—  The  testator  died  in  November,  1834 ;  Mary  Fisher,  his  widow, 

died  in  1857.  Buth  his  daughter  (wife  of  Michael  Thompson)  died 
in  September,  1866,  leaving  the  Plaintiff,  Rcbert  Fisher  Thompson, 
her  eldest  son  and  heir-at-law. 

Thomas  Fisher  and  his  wife  were  both  past  seventy,  and  there 
had  never  been  any  issue  of  their  marriage. 

The  property  described  in  the  devise,  with  the  exception  of  the 
Bridge  Lane  cottages  (which  were  leasehold),  was  freehold,  of 
which  testator  was  seised  in  fee  simple.  Certain  conveyances  of 
the  property  comprised  in  the  above  devise  had  been  executed  by 
Thomas  Fisher,  and  these  conveyances  proceeded  on  the  assump- 
tion that  he  was  entitled  under  the  will  to  be  made  tenant  in  tail 
of  the  freehold  property  thereby  conveyed. 

The  Plaintiff  B.  F.  Thompson,  on  the  other  hand,  insisted  that, 
according  to  the  true  construction  of  the  will,  Th<ynuis  Fisher 
became  entitled  to  an  estate  for  his  life  only,  with  a  limitation  over 
in  favour  of  testator's  daughter  Buth,  and  that  the  direction  for 
such  conveyance  was  an  executory  trust  to  be  executed  by  a  limi- 
tation to  Thomas  Fisher  for  life,  with  remainder  in  favour  of  his 
issue  as  purchasers  in  tail,  with  remainder  to  Buth  Thompson  in 
fee.  As  heir-at-law  of  Buth  Thompson,  the  Plaintiff  claimed  to  be 
entitled  to  the  property  in  fee  simple,  subject  to  the  life  estate  of 
Tliomas  Fisher  and  the  limitations  over  in  favour  of  his  issue. 

The  bill  was  filed  to  carry  the  trusts  of  the  will  into  execution, 
to  obtain  a  declaration  to  the  above  effect,  and  to  set  aside  the 
conveyances  made  of  the  property  by  Thomas  Fisher,  and  in  lieu 
thereof  that  proper  assurances  might  be  made. 

Air.  Joshua  Williams,  Q.C.,  and  Mr.  Marten,  for  the  Plaintiff, 
contended  that  an  executory  trust  had  been  cieated  by  the  will, 
and  that  the  Court  in  such  case,  looking  at  the  testator's  intention, 
would  endeavour  to  give  the  fullest  possible  effect  to  that  intention, 
by  moulding  what  remained  to  be  done  so  as  to  carry  it  into 
execution  to  the  extent  of  disregarding  the  technical  sense  of  the 
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language  used  by  the  testator :  Leonard  y.  Lord  Sussex  (1) ;  Shelion     Y.-O.  J. 
Y.  Watson  (2) ;  Davenport  y.  Davenport  (3) ;  Lewin  on  Trusts  (4).  i870 


Mr.  EddiSy  Q.C.9  and  Mr.  Harrison,  for  the  Defendants,  contended  ,. 
that  an  estate  tail  was  created  in  ThomcLS  Fisher,  and  that  the  ^""*°' 
Court  would  not  give,  effect  to  the  supposed  general  intention  (of 
benefit  to  Ruth  Fisher  after  the  death  of  her  brother  without  issue), 
as  against  the  particular  intention  shewn  by  the  use  of  technical 
language,  to  which  full  legal  effect  could  only  be  given  by  con- 
struing the  devise  as  an  estate  tail :  Ex  parte  Wynch  (5) ;  Doe  v. 
Gattini  (6) ;  Seak  v.  Seale  (7) ;  Blackburn  v.  Stables  (8) ;  Fix  parte 
Bavies  (9) ;  Egerton  v.  Earl  Brovmlow  (10) ;  CoUsmann  v.  Colts- 
mann  (11);  Viscount  Eolmesdale  v.  Wed  (12). 

SiK  W.  M.  James,  V.C.  : — 

The  case  is,  I  think,  clear,  both  upon  principle  and  on  authority. 
Referring  to  the  distinction  between  an  executory  trust  and  a  trust 
executing  itself,  stated  by  Lord  St.  Leonards  in  Egerton  v.  Earl 
Brovmlow  (IS) :  "  Has  the  testator  been  what  is  called,  and  very  pro- 
perly called,  his  own  conveyancer  ?  Has  he  left  it  to  the  Court  to 
make  out  from  general  expressions  what  his  intention  is ;  or  has  he 
80  defined  that  intention  that  you  have  nothing  to  do  but  to  take 
the  limitations  he  has  given  to  you,  and  to  convert  them  into  legal 
estates?" — this  is  as  exactly  the  case  of  an  executory  trust  as 
could  be.  The  testator  has  not  been  his  own  conveyancer.  He  has 
directed  the  trustees  to  convey,  assign,  and  assure  the  property 
^  onto  and  to  the  use  of  my  son  T.  F.,  and  the  heirs  of  his  body  law- 
fully issuing,  but  in  such  manner  and  form  nevertheless,  and  subject 
to  such  limitations  and  restrictions,  as  that  if  T.  F.  shall  happen  to 
die  without  leaving  lawful  issue,  then,"  &c.  These  words  evidently 
contemplated  some  further  instrument  in  order  to  complete  the 
limitations,  which  must  have  effect  given  to  them  so  far  as  the  law 

(1)  2  Vem.  526.     '  (8)  2  V.  &  B.  367. 

(2)  16  Sim.  543.  (9)  2  Sim.  (N.S.)  114. 

(3)  1  H.  &  M.  776.  (10)  4  H.  L.  C.  1,  210,  211.  (Opinion 

(4)  Pages  86-99.  of  Lord  St.  Leonards). 

(5)  5  D.  M.  &  G.  188,  207.  (H)  Law  Rep.  3  H.  L.  121. 

(6)  5  B.  &  A.  621.  (12)  Law  Rep.  3  Eq.  474. 

(7)  1  P.  Wms.  290.  (13)  4  H.  L.  C.  210. 
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V.-C.  J.  allows.    The  declaration,  in  accordance  with  the  prayer  of  the  bill, 

1870  will  be  that  the  will  created  an  executory  trust  to  be  executed  by 

TH0MP80K  *  conveyance  to  the  use  of  Thomas  Fisher  during  his  life,  with 

FisiiBB,  remainder  to  his  first  and  other  sons  and  daughters  as  purchasers 
in  tail,  with  remainder  to  testator's  daughter  Ruth  in  fee. 

Solicitors  :  Mr.  E.  S.  WUlett ;  Messrs.  Brodrick  <&  Gray. 


Jtoie  2. 


v.-o.  J.  KETTLEWELL  v.  BAKSTOW. 

1870 


Practice — Motion  to  dismiss — Waiver. 

A  Defendant  who  has  been  added  to  the  record  by  revivor  cannot,  after 
moving  to  dismiss  for  want  of  prosecution,  move  to  discharge  as  irregular  an 
order  of  course  to  ameud,  obtained  before  he  was  made  a  party  to  the  suit 

IHIS  was  a  motion  by  the  Defendants,  Thomas  and  WUliam 
Faweett,  who  had  been  added  to  the  record  by  revivor,  that  an 
order  of  the  5th  of  March,  1869,  obtained  by  Plaintiff  for  amend- 
ment of  the  bill,  should  be  discharged  for  irregularity. 

The  bill  was  filed  on  the  25th  of  November,  1868.  A  plea  to 
the  whole  bill  was  filed  by  William  Faweett,  one  of  the  original 
Defendants ;  and  on  the  8th  of  March,  1869,  the  bill  was  amended 
on  an  order  of  course,  dated  the  5th  day  of  March,  1869. 

In  June,  1869,  William  Fauccett  died,  and  in  consequence  of  an 
application,  by  the  Defendant  Barstow,  to  dismiss  the  bill  for  want 
of  prosecution,  the  suit  was,  in  January,  1870,  revived  against 
Thomas  and  William  Faweett,  the  legal  personal  representatives  of 
William  Faweett,  deceased. 

On  the  12th  of  May,  1870,  upon  motion  by  Thomas  and  WiUiaxa 
Fawcttt  to  dismiss  the  bill  for  want  of  prosecution,  the  usual  order 
was  made  that  replication  be  filed  within  fourteen  days,  or  in 
default  that  the  bill  be  dismissed. 

Beplication  was  filed  on  the  13th  of  May.  Thomas  and  William 
Faweett  now  moved  to  discharge  the  order  of  the  5th  of  March, 
1869. 

Mr.  E,  Russell  Roheris,  in  support  of  the  motion : — 

After  plea  filed  to  the  whole  bill,  an  order  to  amend  can  only 
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be  obtained  by  special  leave.    The  order  of  course,  by  which  the      V.-O.  J. 
bill  was  in  fact  amended,  was  obtained  on  a  petition  containing  a        1870 
fuggetiio  fdbiy  inasmnch  as  it  stated  that  no  answer  had  been  filed,  esttlewsll 
and  omitted  all  reference  to  the  plea :  Neck  v.  Gains  (1) ;  MorgarCs    BABarow 

Chancery  Act  and  Orders  (2) — Order  IX.,  Rule  8.    The  Defen-       

dants  now  moving,  being  Defendants  by  revivor  only,  are  not 
estopped  from  their  present  motion  by  having  moved  to  dismiss 
for  want  of  prosecution,  however  such  a  course  might  have  affected 
the  original  Defendant  Upon  finding  that  a  suit  to  which  they 
are  made  Defendants  is  pending  and  not  being  prosecuted,  they 
are  entitled  at  once  to  move  to  dismiss,  as  the  least  expensive  and 
simplest  course ;  and  their  doing  so  ought  not  to  be  held  a  waiver 
of  any  previous  irregularities  not  waived  by  the  original  Defen- 
dant, and  of  which  the  Court  could  not  assume  these  Defendants 
to  be  aware  until  they  were  in  due  course  advised  upon  them. 

Mr.  OMreU  appeared  for  the  Plaintiff. 

Sib  W.  M.  James,  V.C,  said,  that  when  the  parties  moving  found 
themselves,  by  virtue  of  the  order  of  revivor,  in  the  position  of 
Defendants  to  a  bill,  two  courses  were  open  to  them — either  to 
move  to  discharge  the  order  to  amend  for  irregularity,  or  to  move 
to  dismiss  for  want  of  prosecution.  They  were  doubtless  advised 
as  to  which  of  these  two  courses  they  should  pursue ;  and  having 
selected  the  latter,  and  reaped  its  advantages  in  obtaining  the  costs 
of  that  motion,  they  were  not  entitled  to  the  benefits  which  they 
might  have  obtained  by  adopting  the  former.  The  motion  must, 
therefore,  be  refused  with  costs. 

Solicitors :  Messrs.  R.  d  W.  B.  Smith ;  Mr.  Eic'cs. 

(1)  1  De  G.  &  Sm.  223.  (2)  4th  Ed.  p.  411. 
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M.R.  '    MAWSON  V.  FLETCHER. 

^^-^  Vendor  and  Purchaser'— CondUionM  of  Sale— Eight  to  Rescind-^Ohjtdwa  to 

May  9.  Title — Compensation — Dispute  as  to  Vendor^s  Bight  to  Mines, 

Upon  a  sale  of  froehold  land,  described  as  oontaining  valuable  limestone  and 
freestone,  one  of  the  conditions  provided  that  the  purchaser  should  becoo- 
sidered  to  have  accepted  the  title,  unless  he  should  within  a  certain  time  deliver 
to  the  vendor  some  valid  objection  to  the  title,  and  that,  if  any  objection  or 
requisition  should  be  delivered  and  persisted  in,  the  vendor  might  rescind  the 
contract ;  and  another  condition  provided,  that  if  any  mistake  should  appear 
to  have  been  made  in  the  description  of  the  property,  or  of  the  vendor's 
interest  therein,  it  should  not  vitiate  the  sale,  but  compensation  should  be 
given. 

The  vendor's  title-deeds  contained  a  reservation  to  the  lord  of  the  manor 
of  the  right  to  the  mines  and  minerals  under  part  of  the  property ;  but  the 
vendor  asserted  that,  by  the  custom  of  the  manor,  the  lord's  right  did  not 
extend  to  limestone  and  freestone,  and  that  there  were  no  other  minerals 
under  the  property.  The  purchaser  having  claimed  compensation,  the  vendor 
rescinded  the  contract : — 

Held,  that  the  purchaser's  objection  involved  a  question  of  title  between 
the  vendor  and  the  lord  of  the  manor,  and  that  the  vendor  was  entitled  to 
rescind  the  contract ;  and  a  bill  by  the  purchaser  for  specific  performance  with 
compensation  was  dismissed. 

X  HIS  was  a  suit  by  a  purchaser  of  land  for  specific  performance 
of  the  contract^  with  a  deduction  out  of  the  purchase-money  in 
respect  of  an  alleged  right  of  the  lord  of  the  manor  to  the  mines 
and  minerals  under  part  of  the  land. 

The  property  in  question  was  sold  by  auction  by  the  Defendants, 
who  were  trustees  for  sale,  under  a  will,  on  the  2nd  of  Decem- 
ber, 1868,  being  the  12th  lot  at  the  sale,  and  consisted  of  several 
closes  of  land,  containing  in  the  whole  39a.  3r.  26p.  The  par- 
ticulars of  sale  contained  the  following  statements :  **  Both  lime- 
stone and  freestone  of  excellent  quality  abound  in  this  lot,  which 
has  a  direct  communication  with  the  railway."  "  The  tenure  of 
this  lot  is  partly  freehold  and  partly  customary,  held  under  the 
manor  of  Oreat  Brouffhton,  by  payment  of  the  yearly  customary 
rents  of  3«.  6d.,  6«.  6d.,  and  5d." 

The  sale  was  made  subject  to  special  and  general  conditions. 
The  5th  special  condition  proyided  that  any  part  of  the  property 
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» 

vhich  had  been  enfranchised  would  be  sold  subject  to  the  rents,  M.  B. 

exceptions  and  reservations,  and  other  matters  contained  in  the  1870 

deed  or  deeds  of  enfranchisement.  BUwsov 

The  6th  and  14th  general  conditions  were  as  follows : —  „    ^' 

"  6.  The  purchaser  shall  be  considered  to  hare  accepted  the  title, 
unless  he  shall,  within  the  time  limited  by  the  special  conditions  of 
sale,  deliyer  in  writing  to  the  vendor  or  his  solicitor  some  valid 
objection  to  the  title  as  deduced  under  these  conditions,  and  any 
special  conditions.  If  any  objection  or  requisition  be  delivered 
and  persisted  in,  the  vendor  shall  be  at  liberty  to  rescind  the  con-  « 

tract,  on  returning  to  the  purchaser  his  deposit,  without  interest  or 
expenses." 

"  14.  If  any  error  or  mistake  shall  appear  to' have  been  made  in 
the  description  of  the  property,  or  of  the  vendor's  interest  therein, 
such  error  or  mistake  shall  not  vacate  the  sale ;  but  if  the  same 
shall  be  pointed  out,  either  by  the  vendor  or  purchaser,  prior  to 
the  time  appointed  for  the  completion  of  the  purchase,  a  compen- 
sation or  equivalent  shall  be  given  or  taken  by  the  vendor  or  pur- 
chaser, as  the  case  may  require,  but  the  quantity  above  stated  shall 
be  conclusive  on  the  vendor  and  purchaser/' 

There  was  no  statement  in  the  particulars  or  conditions  that 
any  part  of  Lot  12  had  been  enfranchised,  or  was  subject  to  any 
reservation  except  the  customary  rents. 

Upon  the  investigation  of  the  title,  it  appeared  that  about 
six  acres  of  freehold  land,  part  of  Lot  12,  were  conveyed  in 
1811  by  John  Btbton  to  John  Fletcher ^  through  whom  the  Defen- 
dants claimed,  '^  subject  to  such  right  and  privilege  as  the  Earl  of 
Bjremoniy  as  lord  of  the  manor  of  Great  Broughton,  might  have  or 
be  entitled  to,  to  take  and  carry  away  the  mines  or  minerals  within 
or  under  the  said  premises ;"  and  that  the  conveyance  of  the  same 
property  to  BMon,  in  1776,  contained  the  following  exception  and 
reservation : — 

**  Except,  nevertheless,  and  always  reserved  out  of  these  presents, 
and  the  grant  and  release  hereby  made  unto  the  Bight  Honour- 
able Oeorge  O'Brien,  Earl  of  Egremonty  lord  of  the  manor  of  Oreai 
Broughiony  his  heirs  and  assigns,  all  mines  of  coal,  and  other 
mines  and  minerals  whatsoever,  which  can,  shall,  or  may  be  wrought, 

S  2  2 
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M.  R.       won,  or  gotten  in,  under,  or  upon,  from,  or  out  of  the  said  close  or 

1870       parcel  of  land  above  granted  and  released,  with  liberty  to  search, 

Mawson     ^^g  for,  win,  and  work  the  same  at  his  and  their  will  and  plea- 

Fle^heb.    8^^'  f  ^^  ^  ^a^®'  ^*^^®'  «r^<^^  »^d  use  all  ways,  and  means,  and 

contrivances  whatsoever  now  in  use,  or  that  may  hereafter  be  in 

use,  for  the  digging,  working,  winning,  leading  off,  carrying,  and 
conveying  away  the  said  mines  and  minerals,  and  to  have,  use, 
and  exercise  all  other  powers  and  privileges  in,  upon,  and  over 
the  same  close  and  premises,  as  fully  and  amply  as  he,  the  said 
Earl,  his  heirs  or  assigns,  can  or  may  do,  in,  upon,  or  over  any 
customary  lands  or  tenements  within  the  manor  of  Cheat  Broughton 
aforesaid." 

The  lord  of  the  manor  was  not  a  party  to  either  of  these 
conveyances. 

The  Plaintiff  accepted  the  title,  subject  to  the  right  of  the 
lord  of  the  manor  to  the  mines  and  minerals  under  the  land 
conveyed  by  the  deeds  of  1776  and  1811,  and  claimed  compensation 
in  respect  of  such  right.  The  Defendants  replied  that  the  reser- 
vation was  the  result  of  an  enfranchisement  and  would  not  be 
compensated  for^  and  upon  the  Plaintiff  persisting  in  his  claim  for 
compensation,  the  Defendants,  on  the  8th  of  March,  1869,  gave  him 
notice  that  they  rescinded  the  contract,  and  returned  his  deposit, 
which  he  refused  to  accept. 

The  Plaintiff  thereupon  instituted  this  suit. 

The  Defendants  by  their  answer  stated  that  they  believed  that 
by  the  custom  of  the  manor  of  Great  Broughion,  quarries  of  lime- 
stone and  freestone  open  to  and  worked  from  the  surface  did  not 
belong  to  the  lord  of  the  manor,  but  to  the  owner  of  the  soil — the 
lord's  rights,  even  in  customary  lands,  being  confined  exclusively 
to  mines  worked  by  underground  workings;  that  their  testator 
and  his  father  had  worked  the  limestone  and  freestone  quarries  on 
part  of  Lot  12,  during  a  period  of  nearly  sixty  years,  without  any 
acknowledgment  to  the  lord  of  his  right,  and  without  any  inter- 
ruption or  claim  by  or  on  behalf  of  the  lord,  and  that  there  was 
no  coal  or  other  mineral  (except  limestone  and  freestone)  under 
Lot  12. 

The  Plaintiff  made  an  aflSdavit,  by  which  he  denied  that  the 
Defendants'  testator  or  his  fstther  had  ever  worked  any  quarries  or 
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Fletohxb. 


VOL-  X.]  EQUITY  CASES.  215 

minerals  in  or  under  the  land  conyeyed  by  the  deed  of  1776^  or  in      M.  B. 
or  under  any  of  the  freehold  portion  of  Lot  12,  and  one  of  his        1870 
\ritnesses  stated  his  belief  that  yaluable  seams  of  coal  underlay  the      mawsoh 
property ;  but  a  witness  on  the  part  of  the  Defendants,  who  was  a 
coalo^vner  residing  in  the  neighbourhood,  deposed  that  coal  had 
never  been  found  in  the  district  under  the  strata  indicated  by  the 
ontcTops  of  limestone  and  freestone  on  the  land  in  question.  ' 

There  was  no  evidence  that  the  freehold  portion  of  Lot  12  had 
ever  been  of  customary  tenure. 

Mr.  Southffoie,  Q.C.,  and  Mr.  Dryden,  for  the  Plaintiff : — 

The  Defendants'  title-deeds  prove  that  part  of  this  land,  which 
they  have  agreed  to  sell  without  any  reservation,  is  subject  to  the 
right  of  the  lord  to  the  mines  and  minerals ;  the  Plaintiff,  there- 
fore, even  without  reference  to  the  14th  condition  of  sale,  would 
be  entitled  to  specific  performance  with  compensation;  though, 
but  for  that  condition,  he  would  have  been  entitled  to  repudiate 
the  contract :  Seaman  v.  Vawdrey  (1) ;  Whiie  and  Tudor^a  Leading 
Gases  (2). 

[The  Master  op  the  Eolls]  referred  to  Earl  of  Durham  v. 
Legard  (3).] 

In  that  case  there  was  a  mistake  as  to  the  quantity  of  the  land 
sold,  and  the  compensation  would  have  amounted  to  half  the  pur- 
chase-money; but  here  the  reservation  in  respect  of  which  the 
Plaintiff  seeks  compensation,  is  only  of  the  mines  and  minerals 
under  about  one-eighth  of  the  property  sold,  and  the  vendors 
mnst  have  known  its  existence  from  their  own  title-deeds.  The 
Defendants  at  first  relied  on  the  5th  special  condition,  but  that 
does  not  apply,  as  there  is  no  evidence  that  the  land  in  question 
has  ever  been  enfranchised.  As  to  the  case  set  up  by  the  answer, 
that  the  reservation  of  mines  and  minerals  does  not  include  lime- 
stone and  freestone  quarries,  there  is  no  evidence  in  support  of  it 
bat  the  statement  of  the  belief  of  the  Defendants,  that  by  tlie 
custom  of  the  manor  quarries  do  not  belong  to  the  lord.  Mines 
and  minerals  include  limestone  and  freestone  quarries:  Bell  v. 

(1)  16  Ves.  390.  (2)  3rd  Ed.  vol.  ii.  p.  499. 

(3)  34  L.  J.  (Cb.)  589. 
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M.  B.  Wilson  (1) ;  Midland  BaUway  Company  v.  Cheekley  (2).  The  De> 
1870  fendants  insist  that  they  are  entitled  to  rescind  under  the  6th  con- 
Hawbqn  dition ;  but  reading  the  whole  of  that  condition,  it  is  clear  that 
FLMraaiB.  ^^  objections  and  requisitions  there  mentioned  are  objections  and 
■""  requisitions  as  to  title,  which  this  objection  is  not.  The  6th  and 
14th  conditions  must  be  so  construed  as  to  be  consistent  with  each 
other,  and  the  14th  must  be  held  to  apply  to  all  objections  other 
than  objections  to]  title,  which,  but  for  that  condition,  would  be 
ground  for  annulling  the  sale.  In  Painter  v.  Newby  (3),  where 
there  were  two  conditions  of  sale  similar  to  the  6th  and  14th  con- 
ditions in  this  case,  it  was  held  that  the  vendor  failing  to  prove  a 
right  to  renew  a  lease,  which  he  had  agreed  to  sell  as  renewable, 
could  not  rescind  the  contract,  but  must  complete  the  sale,  with 
compensation.  In  Ndthorpe  v.  Eolgaie  (4),  where  a  vendor  agreed 
to  sell  an  interest  in  fee  simple,  knowing  that  another  person  had  a 
life  interest  in  the  property,  the  Court  decreed  specific  performance, 
with  compensation.  In  Hoy  v.  Smythies  (5),  where  the  vendor  of  a 
manor  represented  the  fines  to  be  two  years'  value,  and  there  was 
a  dispute  whether  the  fines  were  one  or  two  years'  value,  the  Court 
would  have  decreed  specific  performance,  with  compensation,  if  the 
purchaser  had  not,  by  taking  an  objection  to  the  title,  enabled  the 
vendor  to  rescind  the  contract.  Eestrictive  conditions  of  sale  will 
be  construed  strictly  against  the  vendor :  Greaves  v.  Wilson  (6). 
A  vendor  is«  bound  to  give  the  fullest  information,  and  cannot 
protect  himself  against  objections  known  to  himself  by  general 
conditions :  Edwards  v.  Wickwar  (7) ;  Beioley  v.  Carter  (8). 

Mr.  Jemly  Q.C.,  and  Mr.  Jackson^  for  the  Defendants : — 

The  Defendants  were  entitled  to  rescind  the  contract.  The 
words  of  the  6th  condition,  "any  objection  or  requisition,*'  are  not 
to  be  confined  to  objections  or  requisitions  as  to  title.  But  even 
if  this  narrow  construction  be  adopted,  this  is  an  objection  to 
title.  The  Plaintiff  says  that  the  Defendants  have  no  title  to  the 
quarries.    The  Defendants  say  that  they  have  a  title,  inasmuch  s& 

(1)  Law  Rep.  1  Ch.  303.  (5)  22  Beav.  510. 

(2)  Ibid.  4  Eq.  19.  (6)  25  Ibid.  290. 

(3)  11  Hare,  26.  (7)  Law  Rep.  1  Eq.  68. 

(4)  1  CoU.  203.  (8)  Ibid.  4  Ch.  230. 
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the  lord's  right  (if  any)  is'  confined  to  underground  mines.  The  H.  B.  . 
Court  cannot  dedde  the  question  without  going  into  the  question  1870 
of  title  between  the  Defendants  and  the  lord  of  the  manor,  and  mI^h 
cannot  make  a  decree  for  specific  performance  without  directing  y^^r^HHiL ' 
an  inquiry  as  to  the  title  to  the  quarries.  The  Defendants  did  not  — 
wish  to  be  involved  in  the  expense  and  trouble  of  such  an  inquiry, 
and  they  therefore  reserved  to  themselves  the  power,  which  they 
have  exercised,  of  rescinding  the  contract.  The  statements  in  the 
answer,  that  by  the  custom  of  the  manor  the  lord  is  not  entitled  to 
open  quarries,  and  that  the  predecessors  in  title  of  the  Defendants 
have  worked  quarries  on  part  of  Lot  12  for  sixty  years  without 
interruption,  are  not  displaced.  Bdl  v.  Wilson  (I)  decided  that 
in  a  particular  instrument  minerals  included  freestone ;  but  how 
can  that  decision  affect  the  custom  of  this  manor  ?  The  reserva- 
tion in  the  deed  of  1776,  being  made  to  the  lord  of  the  manor,  who 
was  not  a  party  to  the  deed,  was  null  and  void,  and  is  nothing 
more  than  an  indication  of  some  ancient  reservation.  It  is  not  a 
case  for  compensation.  The  quarries  are  the  most  valuable  part 
of  the  estate,  and  the  Defendants  will  not  be  compelled  to  sell  the 
land  without  them.  As  to  the  authorities :  Painter  v.  Newby  (2) 
tamed  upon  the  construction  of  the  conditions  of  sale,  which  were 
different  from  these  conditions ;  neither  in  that  case,  nor  in  Nd- 
ihorpe  v.  Eolgaie  (3),  was  tliere  any  dispute  about  the  title,  it  being 
admitted  in  both  cases  that  the  vendor  had  not  that  which  he 
had  agreed  to  sell*  Eoy  v.  Smythies  (4)  is  a  clear  authority  in 
favour  of  the  vendor's  right  to  rescind,  and  so  is  JhddeU  v. 
Simpson  (5). 

Mr.  SouthgcUe,  in  reply : — 

The  Plaintiff  denies  that  the  quarries  on  the  piece  of  land  in 
question  have  been  worked,  and  this  is  not  contradicted.  There  is 
no  real  dispute  about  the  title.  The  mines  and  minerals,  whether 
or  not  they  belong  to  the  lord,  are  excepted  out  of  the  con- 
veyance under  which  the  Defendants  derive  their  title  to  the 
land. 

0)  Law  Kep.  1  Ch.  303.  (3)  1  Coll.  203. 

(2)  11  Hare,  26.  (4)  22  Beav.  510. 

(5)  Law  Bep.  2  Ch.  102. 
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M.  R.         LOBD  ROMILLY,  M.R. : — 

1870  i^  jny  opinion  this  is  a  very  simple  case,  and  when  the  matter 


Mawson  is  understood,  I  think  it  plain  that  the  Plaintiff  has  no  right  to 
Fl^cheb.  maintain  this  suit.  The  sole  question  to  be  determined  is  this. 
The  Defendant  sells  a  plot  of  land  to  the  Plaintiff.  In  the  con- 
ditions of  sale  he  puts  one  which  is  to  this  effect : — "  If  any 
objection  or  requisition  be  delivered  and  persisted  in,  the  yendor 
will  be  at  liberty  to  rescind  the  contract,  on  returning  to  the 
purchaser  his  deposit,  without  interest  or  expenses."  The  question 
is,  whether,  upon  the  facts  of  this  case,  the  vendor  is  entitled 
to  the  benefit  of  that  condition,  he  having  sent  a  notice  to  rescind, 
and  having  returned  the  deposit.  In  the  same  conditions  of  sale 
there  is  this  further  condition :  ''  That  if  any  error  or  mistake  shall 
appear  to  have  been  made  in  the  description  of  the  property,  or  of 
the  vendor's  interest  therein,  such  error  or  mistake  shall  not  vacate 
the  sale ;  but  if  the  same  shall  be  pointed  out,  either  by  the  vendor 
or  purchaser,  prior  to  the  time  appointed  for  the  completion  of  the 
purchase,  a  compensation  or  equivalent  shall  be  given  or  taken  by 
the  vendor  or  purchaser,  as  the  case  may  require,  but  the  quantity 
above  stated  shall  be  conclusive  on  the  vendor  and  purchaser.'* 
In  this  Lot  12  what  is  sold  is  limestone  and  freestone  quarries. 
It  appears  by  the  abstract  delivered  that,  in  a  conveyance  taken 
in  the  year  1776,  all  the  minerals  under  six  acres  of  this  property, 
which  consists  of  about  forty  acres,  were  excepted  as  belongmg  to 
the  lord  of  the  manor,  and  upon  that  the  Plaintiff  asks  for  com- 
pensation. I  am  not  now  going  to  discuss  or  express  any  opinion 
upon  the  question,  which  of  these  two  conditions  of  sale  is  to  have 
predominance  over  the  other,  and  whether,  where  they  both  occur 
in  the  conditions  of  sale,  the  fact  of  the  purchaser  asking  for  com- 
pensation, where  there  is  a  manifest  error  in  the  description  of  the 
parcels  or  of  the  interest  of  the  vendor,  will  preclude  the  vendor 
from  insisting  on  the  right,  which  he  retained  under  the  condition 
which  I  have  read,  of  putting  an  end  to  the  contract.  I  am  not 
going  to  say  anything  on  that  question*  The  condition  as  to 
rescinding  is  certainly  expressed  in  the  very  broadest  terms  pos- 
sible, nor  have  I  met  with  any  condition  in  any  of  the  cases  cited  as 
general  as  this,  that  if  there  is  any  objection  or  requisition  insnsted 
on  the  vendor  shall  be  at  liberty  to  rescind  the  contract    But  this 
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is  quite  certain,  that  in  all  the  eases,  wherever  this  question  has        M.R. 
arisen,  the  fact  of  there  being  an  error  or  misdescription  of  the        1870 
interest  of  the  vendor  has  never  been  a  question  of  contest.    It  has     mawson 
been  admitted  in  all  the  cases  that  have  been  cited  to  me,  and  ^    ^   t    k& 

believe  in  all  the  cases  that  can  be  cited.     It  certainly  was  so  in        

Painter  v.  Netvhf  (1),  Ndtharpe  v.  SiJgate  (2),  and  Hoy  v.  Smythiea  (3). 
In  this  case  the  Court  cannot  decide  the  question  without  determin- 
ing whether  there  is  such  an  error  in  the  description  of  the  parcels 
as  the  PlaintifT  alleges.    The  Defendants  deny  it,  and  I  must  deter- 
mine that  point  before  I  determine  whether  the  Plaintiff  is  entitled 
to  any  compensation.    Now,  what  is  the  species  of  misdescription 
which  is  alleged  here  ?    It  is,  that  there  is  a  reservation  in  an  old 
deed  to  the  lord  of  the  manor  of  the  mines  and  minerals.  The  vendor 
says,  in  answer  to  that,  ''That  may  be  so,  but  the  mines  and  minerals 
do  not  include  limestone  and  freestone,  for  by  the  custom  of  the 
manor  the  copyhold  or  enfranchised  tenants  of  the  manor  have 
always  had  the  right  of  taking  the  limestone  and  freestone — they 
have  done  so  for  sixty  years ;"  and  I  should  have  to  try  that  ques- 
tion in  the  first  instance,  which  it  is  said,  and,  I  think,  truly  said, 
would  probably  be  a  very  expensive  and  troublesome  inquiry.    The 
vendor,  foreseeing  this,  says :  "  If  you  persist  in  any  requisition  or 
objection,  I  am  to  be  at  liberty  to  rescind  the  contract."    (That  con- 
dition was  put  in  for  the  purpose  of  meeting  a  case  of  this  descrip- 
tion.)   "I  can  prove  that  I  have  the  right  to  the  freestone  and 
limestone  quarries,  but  I  am  not  going  into  the  great  expense  and 
trouble  of  proving  it;  I  would  rather  have  a  new  sale."    It  is 
clearly  an  objection  to  title,  if  it  is  not  admitted  that  the  error 
exists.    It  is  not  admitted — ^it  is  contested — and  the  sole  argu- 
ment that  Mr.  Southgale  suggests  to  me  is,  that  after  the  answer 
has  expressly  stated  that  such  a  custom  exists,  and  has  been  acted 
upon  for  a  long  period  of  time,  that  the  lord  of  the  manor  has 
never  resisted  it,  and  that  there  is  evidence  that  there  is  no  coal 
to  be  found  under  this  species  of  stratum,  the  Plaintiff  says,  "  You 
bave  not  worked  in  that  particular  part"    It  may  be  so.    If  it  is 
^9  it  does  not  appear  to  me  to  be  conclusive,  but  it  would  be  very 
strong  for  me  to  make  a  decree,  if  I  had  to  determine  that  point 
merely  upon  that  statement,  without  the  Plaintiff  stating  his  means 

(1)  11  Hare,  26.  (2)  1  Coll.  203.  (3)  22  Beav.  510. 
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M.  B.       of  knowledge,  and  how  he  has  ascertained  it.    I  think,  on  the  con- 

1870        trary,  there  being  such  a  question  to  be  tried  here,  if  any  such 

jjj^^^jj     right  exists,  I  could  not  make  a  decree,  even  if  it  were  a  simple 

».  case  of  specific  performance,  under  which  I  could,  by  the  decree, 

direct  an  inquiry  to  ascertain  if  a  good  title  could  be  made.    The 

Defendants  have  said,  ^'  If  you  make  any  such  requisition  or  ob- 
jection, we  will  rescind  the  contract  under  the  6th  condition  of 
sale;"  the  Plaintiff  persists  in  the  objection,  and  the  Defendants 
rescind  the  contract.  Without  expressing  any  opinion  upon  the 
question  whether  a  good  title  could  be  made  or  not,  I  am  of 
opinion  that  the  Defendants  are  not  bound  to  go  into  that  question, 
but  are  at  liberty  under  that  condition  of  sale  to  rescind  the  con- 
tract; they  have  rescinded  it,  and  therefore  the  bill  must  be 
dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Johnston  &  Mounsef/y  agents- 
for  Messrs.  Benson  &  Moordaff,  GocJcermouih. 

Solicitors  for  the  Defendants :  Messrs.  Bischoff,  BompaSy  & 
Bisehoff,  agents  for  Mr.  Waugh,  Cockermouth. 


M.  B.  WOOD  V.  WOOD. 

1870 

,^J1^  General  Fower  of  Appointment — Svheequent  Limited  Power — Exercise  during 

May  12, 30.  Coverture. 

A  general  power  of  appointment  was  given  to  a  feme  soie  under  a  settle- 
ment of  her  property,  with  subsequent  trusts,  in  default  of  appointment,  for 
herself  and  any  future  husband,  and  a  power  of  appointment  among  children, 
and  with  a  provision  that  her  after-acquired  property  should  be  subject  to 
the  same  trusts : — 

Heldy  that  the  general  power  could  be  exercised  during  coverture,  and  that 
an  appointment  made  in  exercise  of  it  after  marriage  in  favour  of  the  donee 
of  the  power  and  her  husband  was  valid. 

Qould  Y.  Ooidd  (1)  not  followed. 

Jl5y  a  settlement^  dated  the  25th  of  July,  1867,  made  previously 
to  the  marriage  of  Maria  Wood  (then  Maria  Salman^  spinster)  vnih 
Thomas  Wood,  to  which  Thomas  Wood  was  not  a  party,  certain  trust 
funds  and  leasehold  property  to  which  Maria  Salmon  was  entitled 

(1)  2  Jur.  (N.  S.)  484. 
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were  Tested  in  trastees,  upon  trust  for  sucli  person  or  persons,       M.  B. 
including  the  said  Maria  Salmon,  and  in  such  shares  as  she,  by  any        1870 
deed  or  deeds,  with  or  without  power  of  revocation,  or  by  will,       -^Vood 
should  appoint ;  and  in  default  of  such  appointment,  for  Maria       ^^^ 

Salmon  for  her  life  for  her  separate  use;  and  after  her  decease        

without  haying  exercised  such  power  of  appointment^  in  trust  for 
any  future  husband  her  surviying  for  his  life ;  and  after  his  decease, 
in  trust  for  all  the  children  of  any  mairiage  of  Maria  Salmon,  at 
such  ages,  on  such  days,  and  in  such  shares  as  she  by  deed  or  will 
should  appoint,  and  in  default  of  such  appointment  in  trust  for  her 
children  as  therein  mentioned.  And  it  was  thereby  declared,  that 
in  case  there  should  not  be  any  appointment  or  appointments  as 
aforesaid,  and  if  there  should  not  be  any  child  or  children  of 
Maria  Salmon  who  should  be  entitled  under  the  trusts  before 
referred  to,  then  the  trust  premises  should,  after  the  death  of  any 
future  husband  and  failure  of  issue,  be  in  trust  for  Maria  Salmon, 
her  executors,  administrators,  and  assigns ;  and  in  case  any  future 
husband  should  survive  Maria  Salmon,  and  in  default  of  such 
appointment  or  appointments,  then,  after  the  decease  of  Maria 
Salmon,  and  such  failure  of  issue  as  aforesaid,  the  trust  premises 
should  be  in  trust  for  such  future  husband.  And  it  was  thereby 
declared,  that  if  Maria  Salmon  then  was,  or  if,  during  any  future 
coverture,  she  or  any  future  husband  of  hers  in  her  right  should 
become  seised,  possessed,  or  entitled  of  or  to  any  real  or  personal 
estate  or  interest  what.soever,  it  should  be  settled  on  similar  trusts. 

The  marriage  took  place  on  the  3rd  of  December,  1867. 

By  a  deed-poll  of  the  7th  of  December,  1869,  purporting  to  be 
in  exercise  of  the  power  of  appointment  contained  in  the  settle- 
ment, Maria  Wood  appointed  that  the  trust  property  should  be  in 
trust  for  herself  and  her  husband  as  joint  tenants  absolutely. 

A  special  case  was  stated  for  the  opinion  of  the  Court,  in  which 
Maria  Wood  and  her  husband  were  Plaintiffs,  and  their  infant  son 
and  the  trustees  Defendants,  submitting  the  following  questions  : 

(1).  Whether  the  powers  conferred  by  the  settlement  on  the 
Plaintiff  Maria  Wood,  or  any  of  them,  were  capable  of  being 
exercised  during  covertiu*e. 

(2).  Whether  the  deed-poll  was  an  effectual  exercise  of  such 
powers. 
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M.  R.  Mr.  Southffote,  Q.C.,  and  Mr.  CJiesteVy  for  the  Plaintiffs : — 

1870  Where  there  is  a  general  power  of  appointment  in  a  settlement, 

Wood  and  a  subsequent  limited  power  in  default  of  appointment  by  the 
Woop.  general  power,  the  former  power  is  not  cut  down  ;  and  where  a 
general  power  of  appointment  is  given  to  a  woman  by  an  ante- 
nuptial settlement,  that  will  be  exerciseable  during  coverture,  not- 
withstanding a  limited  power  in  default  of  appointment  in  the 
same  instrument. 

The  general  rule  as  to  the  exercise  of  powers  by  married  women 
is  stated  by  Lord  8L  Leonards,  in  his  work  on  Powers  (1),  where 
he  observes :  "  It  is  not  material  whether  the  power  is  given  to  an 
unmarried  woman  who  afterwards  marries,  or  to  a  woman  while 
she  is  married  ...  in  all  the  cases  she  may  execute  the  power, 
and  the  concurrence  of  her  husband  is  in  no  case  necessary."  He 
then  refers  to  the  case  of  Goidd  v.  Ootdd  (2),  which  was  very 
similar  to  this,  and  which  will  be  cited  as  an  authority  against  the 
Plaintiffs'  contention.  In  that  case  a  general  power  of  appoint- 
ment to  a  single  woman  under  a  settlement  mside  by  herself  was 
held  by  implication,  from  the  limitations  in  default  of  appointment, 
not  to  be  exerciseable  during  coverture.  But  Lord  St.  Leonards 
evidently  doubts  the  correctness  of  that  decision,  for  he  adds,  after 
stating  it :  "  The  general  rule  was  admitted,  and  it  seems  diflS- 
cult  to  maintain  that  the  general  power  was  properly  confined  by 
construction  to  the  settlor  while  sole." 

We  submit  that  this  case  is  not  governed  by  Oovid  v.  GoM, 
as  that  decision  is  inconsistent  with  the  law  as  recognized  in  other 
cases.  In  Peover  v.  Hassd  (3) — where,  under  a  settlement  of  the 
wife's  estate,  a  general  power  of  appointment  was  given  to  the 
husband  if  there  should  be  any  children  surviving  both  parents, 
and  in  default  of  appointment  the  trust  property  was  to  go 
to  the  children,  and  in  default  of  such  issue  it  was  to  be  subject  to 
the  general  appointment  of  the  wife — ^it  was  held  that  the  general 
power  could  not  be  limited.  Vice-Chancellor  Wood^  in  that  case, 
commented  on  the  case  of  Bristow  v.  Warde  (4),  which  was  relied 
on  as  shewing  that  the  power  must  be  read  as  a  limited  power  in 

(1)  8th  Ed.  pp.  154, 165.  (3)  IJ.  &  H.  341. 

(2)  2  Jur.  (N.  S.)  484.  (4)  2  Ves.  336. 
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favonr  of  children,  and  obserred  that  that  case  did  not  establish  a        M.  B. 
general  rule.     Minion  y.  Kirwood  (1)  was  a  case  in  which  a  general        1870 
power  was  held  not  to  be  controlled  by  a  subsequent  limited  power ;       Woov 
and  in  Meade  King  v.  Warren  (2),  under  a  voluntary  settlement  for      ^^^^^ 
the  benefit  of  several  persons,  a  power  to  one  who  was  tenant  for        — 
life  to  revoke  the  trusts  of  the  whole  settlement^  and  to  resettle 
the  property  as  to  her  might  seem  meet,  was  held  to  be  properly 
exercised  by  an  appointment  by  the  donee  of  the  power  to  herself. 
Here  the  object  of  the  settlor  would  be  destroyed  if  the  exer- 
cise of  the  general  power  were  controlled :  Maekitdey  v.  Sison  (3). 
We  submit,  therefore,  that  the  general  power  in  this  ease  was 
properly  exerciseable  by  Maria  Wood,  notwithstanding  coverture, 
and  that  the  deed  of  the  7th  of  December,  1869,  was  a  valid 
exercise  of  that  power. 

Mr.  Waller,  for  the  infant  Defendant : — 

This  case  is  governed  by  Qorild  v.  Oould  (4),  which  is  a  distinct 
authority  to  shew  that  a  general  power  like  the  one  in  question 
cannot  be  taken  to  override  the  whole  settlement,  but  must,  in  the 
event  of  marriage,  be  controlled  by  the  subsequent  limitations. 
The  constraction  for  which  I  contend  is  further  borne  out  by  the 
provision  in  this  settlement  for  including  after-acquired  property, 
for  if  the  general  power  is  well  exercised,  the  eflTect  will  be  that 
the  whole  of  the  lady's  after-acquired  property  is  taken  out  of  the 
settlement,  which  would  be  quite  contrary  to  the  intention.  More- 
over, the  fact  of  a  special  power  of  appointment  among  children 
being  introduced,  shews  that  it  could  not  have  been  intended  that 
the  general  power  should  be  exercised  during  coverture,  so  as  to 
deprive  her  child  or  children  of  the  share  to  which  they  would 
otherwise  be  entitled.  The  power  must  be  taken  as  one  that  is 
suspended  during  coverture,  and  therefore,  the  deed  by  which  the 
whole  trust  property  is  appointed  to  the  lady  and  her  husband 
is  void. 

Mr.  CraoknaU,  for  the  trustees. 
Mr.  Southffate,  in  reply. 

(1)  Law  Bep.  3  Ch.  614.  (3)  8  Sim.  561. 

(2)  32  Beav.  111.  (4)  2  Jar.  (N.:S.)  484.  ; 
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M.K.      May  30.    Lord  Bomillt,  M.E. : — 

l^  The   question  in  this  case  is  whether  the  general  power  of 

Wood  appointment  contained  in  the  settlement  can  properly  be  exer- 
WooD.  cised  during  coverture.  The  general  principle  is  that  a  general 
power  of  appointment  cannot  be  cut  down  to  a  limited  power  of 
appointment  among  children,  except  by  express  words.  It  was 
ingeniously  argued  by  Mr.  Waller  that  the  provision  for  the  settle- 
ment of  after-acquired  property  was  inconsistent  with  the  Plain- 
tiffs' contention ;  but  I  am  of  opinion  that  on  the  whole  scope  of 
the  deed,  and  notwithstanding  the  cases  of  Bridow  v.  Warde  (1) 
and  Gould  v.  Gould  (2),  the  general  power  might  be  exercised 
by  the  Plaintiff,  Maria  Wood,  at  any  time,  and  that  there  has 
been  a  valid  exercise  of  the  power  by  the  deed-poll  of  the  7th  of 
December,  1869. 

Solicitors :  Messrs.  E.  &  B.  C.  Mote  ;  Mr.  P.  /.  Gordon. 


M.  R.  HAYDON  V.  EOSB. 


1870 


Will — Comtrudion — Gift  to  Individudl$  at  Ttoenty^one-^Oift  Over  h^art 


June  29,  30.  '^payable.'' 

A  testator  devised  his  residuary  real  and  personal  estate  to  tmstees,  upon 
trust  to  pay  the  income  to  his  son  during  his  life,  and  after  his  decease  to  sell 
the  same,  and  to  pay  and  divide  the  proceeds  among  the  testator's  eleven 
grandchildren,  namtnaiim,  as  and  when  they  should  respectively  attain  twenty- 
one  ;  and  if  any  of  such  grandchildren  should  die  hefore  such  share  sbonld 
become  payable,  without  leaving  any  child  him  or  her  surviving,  then  the 
share  of  any  grandchild  so  dying  was  to  go  to  the  survivors ;  but  in  case  any 
of  such  grandchildren  should  die  before  his  or  her  share  should  become  pay- 
able, leaving  any  child  or  children  him  or  her  surviving,  then  the  share  of 
him  or  her  so  dying  was  to  go  to  his  or  her  children : — 

Held,  that  the  word  "  payable  "  in  the  gift  over  must  be  construed  "  vested," 
and,  therefore,  that  the  share  of  a  grandchild  who  attained  twenty-one,  and 
died  in  the  lifetime  of  the  tenant  for  life,  did  not  pass  under  the  gift  over,  but 
was  payable  to  his  legal  personal  representative. 

In  re  Wilmotfs  Trusts  (3)  discussed. 

jL  his  was  a  suit  for  the  administration  of  the  estate  of  Samad 
Bdberts,  who  by  his  will,  dated  the  30th  of  July,  1832,  deyised  and 

(1)  2  Yes.  336.  (2)  2  Jur.  (N.  S.)  484.  (3)  Law  Eep.  7  Eq.  632. 
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beqaeathed  his  residuary  real  and  personal  estate  to  trustees,  upon       H.  B. 
trust  to  permit  the  testator's  son,  the  Rev.  William  BdberiSy  and  his        1870 
assigns,  during  his  life,  to  receive  the  rents,  issues,  and  profits     Haydok 
thereof;  and  after  the  decease  of  the  said  WiUiam  Bdberts,  upon       j^^ 

further  trust  to  sell  and  convert  into  money  all  the  said  residuary        

estate,  and  to  pay  and  divide  the  moneys  arising  therefrom  among 
the  testator's  eleven  grandchildren,  nominatim,  bs  and  when  they 
should  respectively  attain  the  respective  ages  of  twenty-one  years, 
and  the  interest,  dividends,  and  annual  proceeds  of  each  legacy  or 
share  to  be  in  the  meantime  paid  and  applied  by  his  said  trustees 
for  and  towards  the  maintenance  and  education  of  such  grand- 
children respectively ;  and  if  any  or  either  of  such  grandchildren 
should  die  before  such  legacy  or  share,  or  any  part  thereof,  should 
become  payable  without  leaving  any  child  him,  her,  or  them  sur- 
viving, then  he  willed  and  directed  that  the  legacy  or  legacies, 
share  or  shares,  of  him,  her,  or  them  so  dying  should  go  to  and  be 
equally  divided  and  paid  between  the  survivors  of  them,  share  and 
share  alike,  and  that  such  accruing  share  or  shares  should  survive 
and  be  divided  and  paid  by  his  said  trustees,  together  with  and  in 
the  same  manner  as  the  original  share  and  shares  thereinbefore  by 
him  directed  to  be  divided  and  paid  as  aforesaid,  and  the  testator 
further  willed  that,  in  case  any  of  his  grandchildren  should  depart 
this  life  before  his,  her,  or  their  share  or  shares  of  his  said  estate 
should  become  payable,  leaving  any  child  or  children  him,  her,  or 
them  surviving,  then  that  the  share  and  shares  of  him,  her,  or 
them  so  dying  should  go  to  and  be  equally  divided  among  his,  her, 
or  their  child  or  children  respectively  on  attaining  the  age  of 
twenty-one,  so  as  to  place  such  child  or  children  in  the  same  situa- 
tion as  the  parent  or  parents  would  have  been  in  if  living. 

The  testator  died  in  January,  1836  ;  William  BoberU,  the  tenant 
for  Hfe,  died  in  September,  1867. 

Of  the  eleven  grandchildren  named  in  the  testator's  will,  nine 
had  attained  twenty-one  at  the  date  of  the  will ;  one  was  at  that 
time  within  a  few  months  of  attaining  that  age,  and  the  eleventh 
^as  about  seventeen.  Both  these  afterwards  attained  twenty- 
one. 

All  the  eleven  grandchildren  survived  the  testator,  but  several 
of  them  died  in  the  lifetime  of  the  tenant  for  life,  and  the  question 
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M.  R.       was  whether  their  shares  belonged  to  their  legal  personal  represen- 
1870        tatives,  or  passed  under  the  gift  over  contained  in  the  will. 


XT  A  YDOS 

V.  Mr.  Freelinff,  for  the  Plaintiffs,  the  trustees  of  the  will. 


KOSE. 


Mr.  Jessel,  Q.C.,  Mr.  CooJcson,  Mr.  Chapman  Barber,  and  Mr. 
Fieldy  for  parties  claiming  under  the  gift  over : — 

The  question  turns  on  the  meaning  of  the  word  "  payable  "  in  the 
gift  over.  We  contend  that  the  ordinary  meaning  is  to  be  attached 
to  the  word.  A  share  is  not  payable  until  the  estate  has  been 
sold ;  the  efitat<e  could  not  be  sold  until  the  death  of  the  tenant  for 
life ;  consequently,  the  representatives  of  those  grandchildren  who 
died  in  his  lifetime  are  not  entitled. 

It  is  true  that  in  a  certain  class  of  cases,  of  which  Emperor  v. 
Rolfe  (1)  is  an  example,  the  Court  has  held  that  a  gift  over  before 
the  share  of  a  child  becomes  payable,  means  before  the  share  has 
become  vested.  The  reason  of  these  decisions  is  that,  upon  any 
other  construction,  the  children  of  a  child  dying  before  actual  pay- 
ment would  not  be  provided  for ;  but  here  the  testator  has,  by 
means  of  the  gift  over,  made  a  provision  for  the  issue  of  a  grand- 
child dying  before  his  share  became  payable ;  consequently,  the 
reason  for  the  decisions  referred  to  does  not  apply.  The  case  is 
governed  by  In  re  WUmotCs  Trusts  (2).  In  Jones  v.  Jones  (3),  which 
may  seem  to  be  to  the  contrary  effect,  the  testator  had  in  other 
parts  of  the  will  shewn  clearly  what  meaning  he  attached  to  the 
word  "  payable."  This  reasoning  is  strongly  confirmed  by  the  ci^ 
cumstance  that,  at  the  date  of  the  will,  nearly  all  the  grandchildren 
had  attained  twenty-one. 

Mr.  SoiUhffote,  Q.C.,  Mr.  Hanson,  and  Mr.  W.  Pearson,  for  the 
representatives  of  the  deceased  grandchildren : — 

In  the  case  of  In  re  WUmotfs  Trusts  (4)  there  are  words  to  be 
found  which  do  not  occur  in  the  present  case.  It  is  true  that  the 
Vice-Chancellor  did  not  rely  on  them ;  but  unless  the  case  can  be 
distinguished  on  that  ground,  it  is  contrary  to  a  long  series  of 
authorities :  Walker  v.  Main  (5) ;  Moeatta  v.  Lindo  (6) ;  Eaymrd 

(1)  1  Yes.  Sen.  209.  (4)  Law  Rep.  7  Eq.  533,  634. 

(2)  Law  Rep.  7  Eq.  532.  (5)  1  Jac.  &  W.  1. 

(3)  13  Sim.  561.  (6)  9  Sim.  56. 
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v.  JmMs  (1) ;  Mendhcm  y.  WOliama  (2) ;  West  y.  Miller  (3),  which       M.B. 
establish  the  mle  that,  in  such  a  case,  *'  payable  "  is  to  be  construed       1870 
as  meaning  **  Tested."    [They  referred  to  Jarman  on  Wills  (4),     Hmos 
Eawhins  on  Wills  (5).]    The  postponement  of  the  period  of  sale 
and  division  until  the  death  of  the  tenant  for  life  is  merely  matter 
of  arrangement  for  the  conyenience  of  the  estate,  and  does  not 
affect  vesting:  Leeming  t.  Sherratt  (6);   PaeJAam  v.  Qrepary{7); 
Tw/hr  v.  FrobUker  (8). 


Jane  30.    Lobd  Eomilly,  M.R : — 

This  is  a  question  on  the  constmction  of  a  will,  and  the  only 
doubt  I  had  on  the  matter  was  caused  by  a  recent  decision  of  Vice- 
chancellor  James^  which,  unquestionably,  seems  to  me  to  tend  very 
much  to  hold  that  in  a  will  like  this  the  word  *^  payable "  means 
what  in  ordinary  language  it  does  mean.  The  great  respect  which 
I  have  for  that  learned  and  eminent  Judge  induced  me  to  look 
into  the  cases  on  the  subject,  and  the  result  is  that  my  first  impres- 
sion is  confirmed. 

I  do  not  think  that  the  question  is,  what  is  the  exact  meaning 
which  the  testator  attached  to  the  word  '^  payable  ?"  for  it  is  very 
difficult  to  convey  to  an  unprofessional  mind  the  meaning  which 
lawyers  attach  to  the  word  *'  vest."  I  think  the  question  is,  whether 
it  is  not  an  established  rule  of  construction  in  gifts  of  this  descrip- 
tion, where  there  is  a  gift  to  A.  for  life,  and  then  a  gift  to  some  one 
at  twenty-one,  followed  by  a  gift  over  in  case  of  death  before  the 
original  gift  becomes  payable,  that  the  word  *' payable  "  should  be 
construed  to  mean  ''  vested."  Unquestionably,  in  the  ordinary  use 
of  language,  the  words  ^'  before  it  becomes  payable  "  would  mean 
before  it  comes  to  the  hands  of  the  person  who  is  to  receive  it;  but 
the  inconvenience  of  such  a  construction,  leading  as  it  does  to  the 
postponement  of  the  time  at  which  an  absolute  interest  is  taken, 
is  so  great  that  the  Court  has  held,  in  a  very  long  series  of  deci- 

(1)  28  Beav.  523.  (5)  Page  218. 

(2)  Law  Rep.  2  Eq.  396.  (6)  2  Hare,  14. 

(3)  Ibid,  6  Eq.  69.  (7)  4  Ibid.  396. 

(4)  3rd  Ed.  vol.  ii.  p.  739.  (8)  5  De  G.  &  Sm.  191. 
Vol.  X.  T  2 
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H.  B.       sions,  that  ^  payable  "  shall  mean  '^  Tested."    It  is  to  be  observed 

1870       that  the  period  during  which  the  gift  is  in  suspense  cannot  by  any 

Hatoon     reasonable  constmction  be  prolonged  to  the  exact  moment  when  it 

^^       oomes  to  the  hands  of  the  legatee.    Here,  for  example,  it  is  a  gift 

*-*-       of  the  proceeds  of  land  which  is  directed  to  be  sold  on  the  death  of 

the  tenant  for  life,  and  no  one  can  doubt  that  the  share  of  a  person 

dying  after  tho'tenant  for  life  would  not  go  over,  even  although  the 

money  had  r.ot  exactly  come  to  his  hands,  because  it  could  only 

come  to  his  hands  after  it  had  been  received,  and  there  had  not 

been  time  for  a  sale  to  take  place. 

I  think  I  should  be  deciding  contrary  to  a  great  many  cases  if  I 
were  to  hold  that  in  this  case  the  share  passed  under  the  gift  over; 
and  I  shall  make  a  declaration  accordingly. 

Solicitors:  Mr.  F.  F.  SmaUpeice;  Messrs.  Ddbinaon  &  Geare; 
Mr.  Qreemoay  Bobins;  Mr.  P.  W.  Lovett ;  Mr.  W,  Eunt. 


M.  B.  UPPERTON  V.  NICKOLSON. 

^23i         Pradice — Specific  Performance — Inquiry  as  to  TiUe — Objection  raised  too  late 
My  6y  7.  — Time  qf  Essence  qf  Contract — Dedaraiion  as  to  Waiver. 

Where  a  decree  has  been  made  for  spec! 6c  performance  of  a  contract  for 
purchase  of  real  estate  in  the  ordinary  form,  directing  an  inquiry  whether  a 
good  title  can  be  made,  it  is  too  late  for  the  puxxshaaer  to  take  under  that 
inquiry,  for  the  first  time,  an  objection  to  title  disclosed  by  an  abstract 
delivered  previously  to  the  commencement  of  the  suit,  but  not  taken  within 
the  time  limited,  as  of  the  essence,  by  the  conditions.  , 

X  HIS  was  a  suit  for  specific  performance  of  an  agreement  dated 
the  4th  of  May,  1868,  whereby  the  Plaintiffs  agreed  to  sell,  and 
the  Defendant  to  purchase,  a  piece  of  land  situate  in  the  neigh- 
bourhood of  BriffMon,  and  described  in  the  agreement  as  freehold. 
The  agreement  provided  that  the  purchaser  should  send  in  writing 
to  the  vendors  within  twenty-eight  days  after  the  delivery  of  the 
abstract,  all  his  objections  and  requisitions  (if  any)  in  respect  of 
the  title,  and  of  all  matters  appearing  on  the  agreement  or  on  the 
abstract ;  and  that  in  this  respect  time  should  be  of  the  essence  of 
the  extract,  and  in  default  of  such  objections  and  requisitions  (if 
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none)  and  snbject  only  to  such  (if  any)  the  purchaser  should  be      H.  B. 
deemed  to  have  accepted  the  title.  1870 

On  the  28th  of  July,  1868,  an  abstract  was  sent,  disclosing  the    Uffebioh 
fact  that  the  land  in  question  was  formerly  copyhold,  and  had  been   i^^jokouov 
«nfi»nchised  under  the  Copyhold  Enfranehieement  Act,  so  that  the       -^- 
mines  and  minerals  under  the  soil  remained  the  property  of  the 
lord  of  the  manor.    Bequisitions  on  behalf  of  the  purchaser  were 
sent  to  the  vendors  on  the  19th  of  August  following;  but  no  requi- 
sition or  objection  was  made  as  to  this  point. 

Disputes  afterwards  arose  between  the  parties,  and  the  Defen- 
dant declined  to  complete.  Thereupon  this  suit  was  instituted ; 
and  a  decree  for  specific  performance  was  made,  and  it  was 
ordered  that  an  inquiry  be  made  whether  a  good  title  could  be 
^ade  to  the  property.  The  bill  alleged  that  all  the  requisitions 
made  by  the  Defendant  had  been  satis&ctorily  answered,  and 
charged  that  the  Defendant  had  accepted  the  title ;  but  the  decree 
contained  no  declaration  to  that  effect. 

Under  the  inquiry  the  Defendant^  for  the  first  time,  took  the 
objection  that  the  property  was  sold  as  freehold,  whereas  it  was,  in 
point  of  fiEtct,  formerly  copyhold,  and  had  been  enfranchised  under 
the  CSopyhold  Acts.  The  Chief  Clerk  referred  the  objection  to  the 
€onrt 

Mr.  Eamadffe  (Mr.  Jessdy  Q.C.,  with  him),  for  the  Defendant,  in 
support  of  the  objection,  referred  to  15  &  16  Vict.  c.  51,  s.  48 ; 
21&22  Vict  c  94,  s.  14 ;  PreUy  v.  SoRy  (1). 

Mr.  Southffoie,  Q.C.  (Mr.  JET.  F.  ShMeare  with  him),  for  the 
Plaintiffs,  submitted  that  the  Defendant  was  too  late  in  taking  the 
•objection. 

Mr.  Bamadgej  in  reply : — 

Under  such  a  decree  as  this,  every  objection  is  open  to  the 
Defendant :  Cwling  v.  Austin  (2).  If  the  Plaintiffs  wished  to  rely 
on  the  provisions  of  the  contract,  they  should  have  procured  a 
proper  declaration  to  that  effect  to  be  inserted  in  the  decree. 

.  (1)  26  Beav.  606.  (2)  2  Dr.  &  Sm.  129. 
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31 B,      Lord  Komilly,  M.E.: — 

}^  I  think  that  you  are  precluded  by  the  terms  of  the  agreement 

TJpFEBTos    from  taking  this  objection.    If  taken  at  all,  it  ought  to  have  been 

NioKOLsov.   taken  within  twenty-eight  days  after  the  delivery  of  the  abstract, 

""^       which  disclosed  the  state  of  the  title ;  but  it  was  not  taken  then, 

and  it  is  now  too  late. 

If  it  had  been  taken,  I  think  it  would  have  been  well  founded. 
The  minerals  in  this  particular  case  may  not  be  of  much  value ; 
but  if  a  man  sells  property  as  freehold,  and  it  turns  out  that  he 
has  no  title  to  the  minerals,  I  think  that  is  a  serious  objection ; 
but  here,  I  think,  the  purchaser  is  precluded  from  taking  it  by 
the  contract  he  has  entered  into. 

Solicitors :  Messrs.  Burton,  Teates,  &  Hart ;  Messrs.  PalmeTy 
Palmer,  &  BuU. 


M.  B.  OOLMAN  V.  TUENEE. 

™2  PradicB — Sttmrnonsfor  AdminutraUon  <f  Real  EttcOe — Power  of  Sale  wUh  no 


Julf  7,  Devise  to  Trusteee^lS  &  16  Yict.  c.  86,  «•  47. 

The  Court  has  jurisdiction,  under  15  &  16  Yict.  c.  86,  s.  47,  to  make  aa 
order  on  snmmons  for  the  administration  and  sale  of  a  testator's  real  estate, 
where  the  will  only  gives  the  executors  a  power  to  sell  such  estate,  and  to- 
give  receipts,  without  vesting  the  estate  in  them  by  devise. 

J.  HIS  was  a  motion  to  stay  proceedings  in  an  administration  suit, 
where  a  summons  had  been  taken  out  for  the  administration  of  the 
same  estate. 

ThomoA  Cciman,  the  testator  in  the  cause,  by  his  will  appointed 
the  Defendants  executors  thereof,  and  empowered  and  directed  hi& 
executors  and  trustees,  when  and  as  they  should  think  proper,  to  sell 
and  dispose  of  all  his  real  estate  by  public  sale  or  private  contract, 
and  assure  the  same  to  the  purchasers  thereof,  with  power  to  give 
receipts ;  and  the  testator  gave  his  residuary  personal  estate  to  his 
said  trustees,  with  an  ultimate  trust  of  the  residue  of  the  trost- 
moneys  for  the  testator's  children.  The  will  contained  no  devise  of 
the  real  estate  to  the  trustees. 

Two  of  the  residuary  legatees  filed  a  bill  against  the  Defen- 
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dants,  for  the  administration  of  the  testator's  real  and  personal  M.  R. 

estate.  1870 

Before  any  decree  had  been  made,  another  of  the  residnary  ckiuiAN 

legatees  took  out  a  summons  against  the  same  Defendants  for  the  xubker. 

administration  of  the  testator's  real  and  personal  estate,  under.  

which  the  usual  accounts  and  inquiries  were  directed,  and  the  real 
estate  was  ordered  to  be  sold. 

Mr.  lAndUy  now  moved,  on  behalf  of  the  Defendants  in  both 
suits,  to  stay  the  proceedings  in  the  fiist  suit. 

Mr.  (hzen»Sardyy  for  the  Plaintiffs  in  the  first  suit : — 

In  this  case  there  was  no  jurisdiction  to  make  an  order  on  the 
summons  for  the  administration  of  the  testator's  real  estate,  inas- 
much as,  under  the  47th  section  of  the  15  &  16  Vict.  c.  86,  an  order 
on  summons  for  the  administration  of  real  estate  can  only  be 
made  "  where  the  whole  of  such  real  estate  is  by  devise  vested  in 
trustees,  who  are  by  the  will  empowered  to  sell  such  real  estate,, 
and  authorized  to  give  receipts  for  the  roits  and  profits  thereof,  and 
lor  the  produce  of  the  sale  of  such  real  estate/'  Under  this  testa- 
tor's will  the  real  estate  was  not,  by  devise,  vested  in  the  Defen- 
dants; there  was  only  a  common-law  power  of  sale.  I  submit, 
therefore,  that  the  proper  course  will  be,  instead  of  the  proceedings 
in  the  first  suit  being  stayed,  for  a  decree  to  be  made  in  it,  as 
otherwise,  if  the  real  estate  is  sold  under  the  order  on  the  summon?,^ 
there  will  be  a  difficulty  in  making  a  good  title  to  the  purchaser^ 

Mr.  Crossletf,  for  the  Plaintiffs  in  the  second  suit. 

Mr.  lAndUy,  in  reply,  contended  that,  as  the  Defendants  had  power  ~ 
to  give  receipts,  the  order  was  properly  made,  and  that  any  difficulty 
as  to  title  could  be  cured  by  the  concurrence  of  the  heir-at-law. 

The  Mastek  of  the  Eolls  considered  that  the  order  on  the 
summons  was  properly  made,  and  that  the  proceedings  in  the- 
cause  must  be  stayed. 

Solicitors  for  the  Plaintiffs  in  the  first  suit:  Messrs.  SharpSf. 
Parkers^  db  Pritehard,'  agents  for  Mr.  Joseph  Stanley,  Norwich, 

Solicitors  for  the  Plaintiffs  in  the  second  suit :  Messrs.  Finch  £ 
Finch. 

SoUcitors  for  the  Defendants :  Messrs.  LydaU  &  Sweeting. 
Vou  IL  U  1 
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M.  B.     COEPOBATION  OP  EXETER  v.  EARL  OP  DEVON. 

1870 

%-^vw         NavigahU  River — Nuisance — Conservancy — Right  to  abate  Nuisance — Righi  to 

Jfoy4,5,6,26.         su&^Earhour^  Docks,  and  Piers  Clauses  Act,  1847  (10  Vict,  c.  27),  s.  12— 

Qeneral  Fier  and  Barbour  Act,  1861  (24  <fc  25  Vict.  e.  46X  «.  14—25  Yvd. 

c.  19,  s.  25. 

By  a  public  Act  posaed  in  the  reign  of  Eenry  YUI.  the  corporaticxi  of 
the  city  of  Exeter  were  empowered  to  remove  obstructions  to  the  naTigation 
of  the  river  Exe,  paying  compensation  to  the  owners  of  the  soil  where  tho 
obstructions  were  situated  : — 

Eeld,  first,  that  this  Act  dd  not  confer  the  conservancy  of  the  river  on  the 
corporation  ;  secondly,  that  it  did  not  entitle  the  corporation  to  file  a  hill  in 
equity  to  restrain  tho  erectioa  of  a  pier  in  the  river ;  and,  thirdly,  that  it  did 
not  confer  any  right  or  privilege  on  the  corporation  within  the  meaning  of 
sect  14  of  the  Qeneral  Pur  and  Earbour  Act,  1861,  so  as  to  prevent  the 
erection  of  a  pier  in  the  river  without  their  consent  being  obtained* 

X  HE  PlaintifGs  in  this  suit  were  the  corporation  of  the  city  of 
Exeter,  who  claimed  under  a  public  Act  of  Parliament,  passed  in 
the  31st  year  of  Henry  VIH.  (1),  to  be  legally  entitled  to  the  con- 


(1)  The  material  portion  of  tlis  Act, 
which,  though'  a  public  Act,  is  not 
printed  in  Ruffhead^^  edition  of  the 
Statutes,  is  as  follows : — . 

"  In  most  humble  wise  shewen  unto 
your  Highness,  yoiir  true  and  faithful 
^subjects  the  maire,  bayliffs,  and  com- 
•onaltie  of  your  cittie  of  Exeter;  that 
where  of  olde  antiquyte  as  well  the 
cittizjcns  and  dwellers  within  your  said 
cittie,  as  all  other,  bothe  denizens  and 
straunger6,applyinge  and  comyoge  from 
anye  parte  of  beyonde  the  sea  or  of  this 
realme  to  your  porte  of  Exeter  have 
had  course  and  recourse  with  their 
shippes,  boats,  and  vessels,  goodes, 
aud  merchandises  in  the  ry  ver  of  Exe, 
to  and  from  the  highe  sea  into  your 
«aid  cittie,  to  the  great  comoditie, 
•comen  wealthe,  and  profytt  of  your 
«aid  cittie  and  all  the  countrey  there 
aboute,  as  by  divers  records  and  writ- 
inge  remayninge,  as  well  in  your  said 
cittie  as  also  at  Westm,,  playnlie  doeth 


appeare ;  which  comoditie  of  longe  tyme 
hath  bene  so  destroyed  and  letted  by 
weyres  and  drivinge  of  sande^  and  grovel 
by  course  of  the  water  into  the  said 
river  and  other  lette  and  noysaunce, 
that  at  this  daye  and  of  long  tyme 
paste  shippes,  boats,  and  vessels  hare 
not  had,  ne  yet  can  have,  their  course 
to  and  from  your  said  cittie  as  of  olde 
tyme  they  have  had,  by  reason  whereof 
your  said  suppliaunts  have  bene,  and  yet 
be  compelled  and  enforced  to  carie  their 
goodes  and  marchandises  from  ibe 
shippes,  boats,  and  vessels  to  your  said 
cittie  by  land  to  their  yerelie  chai^  of 
four  hundred  marke  sterlinge  and  aboTe, 
beside  great  hurte  and  losses  taken  in 
their  said  goods  and  merchandises  by 
the  cariers  of  the  same,  which  bath 
not  only  bene,  and  yet  daylie  is,  to  the 
great  hurte,  decaye,  and  ympoverish- 
inge  of  the  merchants  of  your  said 
cittie,  but  also  of  the  country  ther- 
aboute  by  reason  of  the  overflowing 
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servancy  of  the  river  Eoee,  which  is  a  nayigable  river.    The  Defen-       M.  B. 
dants  were  WiUiam  BeginaJd  Earl  of  Devon,  who,  as  lord  of  the       1870 


and  diowD  jnge  of  the  meadowes,  pas- 
tnres,  and  grouoda  lying  by  the  said 
river  with  the  highe  springe  of  the  sea, 
and  the  floodea  of  the  freshe  water 
comynge  to  the  said  river,  and  by  rei^ 
sozL  of  \vhich  charges  snsteyned  in 
caiyinge  their  goods  and  merchaundises 
by  lande  unto  the  said  cittie  as  is  afore- 
said the  merchants  and  owners  of  the 
said  wares  and  merchaundises  are  driven 
to  sell  the  same  much  more  derer  than 
they  would  doe  if  the  saide  merchaun- 
dises myght  be  conveyed  and  brought 
<nto  the  said  cittie  by  water,  to  the 
great  hnrte  and  prejudice  of  all  your 
Grace's  subjects  in  the  said  parties; 
for  reformation  whereof  it  may  please 
your  Highness,  of  your  most  noble  and 
habotmdante  grace,  with  the  assent  of 
your  Lords  apiiitual  and  temporale  and 
the  Commona  in  this  present  Parliament 
assembled,  and  by  auethoritie  of  the 
same,  to  enacte,  ordeyne,  and  establish 
that  it  maie  and  shall  be  lawful  at  all 
tymes  after  the  Feaste  of  Ester  now 
next  comynge  to  your  said  supplicante 
maire,  haylififs,  and  commonaltie  of  your 
said  cittie  of  Exeter  and  their  succes- 
sors to  pludce  down,  digge,  moyne, 
hreake,  banke,  and  cast  upp  all  and  all 
iBanner  of  weyres,  rocke,  sande,  gravell, 
&nd  others  letts  and  noysannces,  whatso- 
ever they  be,  in  the  said  river,  and  also 
ia  other  places  and  grounde  convenient 
and  neoessarie  for  the  same  whose  soever 
they  be  lyinge  betweene  your  said  cittie 
and  the  highe  sea,  and  further  to  doe 
and  make  all  other  things  requisite  aud 
neoessarie  whereby  the  said  shippes, 
boats,  and  vessels  may  have  their  sure 
course  and  recourK  in  the  said  river, 
to  and  from  your  said  cittie,  and  their 
to  charge  and  discharge  the  said  goodes 
&nd  metcbandises  without  lett  or  dis- 
turbance of  any  person   or   persons 


V, 

Eablof 
Devon. 


U 
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gevinge  isA  payinge  therefore  unto  the  ^^  Extbtkb 
lorde  or  lordes,  owner  and  owners  of 
the  soyle  where  such  digginge  and 
mynynge  shall  be  in  recompenco  and 
satisfaction  of  and  for  the  lande  and 
grounde  so  to  be  digged  and  myned 
after  the  rate  of  twentie  yeres  purchase, 
or  els  as  much  for  the  same  as  shalbe 
adjudged,  ordeyned,  and  determyned 
by  the  King's  Justices  of  Assize  in  the 
County  of  Devon  for  the  tyme  beinge, 
the  eleccon  and  libtie  of  which  recom- 
pence  and  satisfaction  so  to  be  had  to 
be  at  the  choyse  of  the  lordes  and 
owners  of  the  said  landes  and  tenements 
without  any  lett,  denyer,  vexacon,  or 
trouble  of  the  said  lorde,  lordes,  owner 
and  owners,  or  any  other  person  or  per- 
sons by  suyte  in  the  lawe  or  otherwise, 
upon  payne  of  forfeytor  of  twentie 
pounds  of  lefful  money  of  England  for 
evye  time  that  they  or  anye  of  them 
doe  attempt  the  oontrie  thereof,  whereof 
the  one  halfe  shalbe  to  our  said  Sove- 
reigne  Lorde  and  theother  halfe  to  him 
or  them  that  will  sue  thrfore  by  accon 
of  debt,  bill,  plaint,  or  informaccon  in 
any  the  King's  Courts  wherein  the 
parties  defendaunts  shall  not  wage  his 
lawe,  nor  in  the  said  accon,  accons,  or 
suyte  any  essogne,  lycence,  nor  rteccon 
shalbe  allowed,  and  also  givinge  and 
payinge  to  the  tennantes,  fermers,  and 
occupyers  of  such  lande  or  ground,  for 
such  hurte  and  losses  as  they  or  any  of 
them  shall  susteyne  and  have  by  the 
same,  as  muche  as  shalbe  assessed, 
adjudged,  and  determyned  by  the  said 
Justices  of  Assizes  in  the  said  countie 
of  Devon  for  the  tyme  beinge,  or  by 
such  persons  as  by  them  shalbe  as- 
signed and  deputed  for  the  same :  the 
said  recompence  and  satisfaction,  as 
well  concerning  the  lordes  and  owners 
of  the  said  lande  and  grounde,  as  to 
2  2 
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M.  B.       manor  of  EeTUon^  is  tlie  owner  of  part  of  the  foreshore  of  the  river, 
1870       and  the  Hose  Bight  Oyster  Fishery  and  Pier  Company^  Limited^  who 
CoBFOBATioN  had  obtained  from  the  Earl  of  Devon  a  lease  of  part  of  the  fore- 
shore belonging  to  him/ and  were  erecting  thereon  a  pile  pier.. 
The  object  of  the  suit  was  to  obtain  an  injunction  to  prevent  the 
erection  of  the  pier. 

It  appeared  that  in  the  year  1863  the  Earl  of  Devon  applied  to 
the  Board  of  Trade  to  make  a  provisional  order  under  the  General 
Pier  and  Harbour  Act,  1861  (24  &  25  Vict.  c.  45),  and  the  Amend- 
ment Act  of  the  following  session  (25  Vict.  c.  19),  to  empower  him  as. 
promoter  to  construct  a  pier  on  the  bed  of  the  river  Eose,  at  a  spot 
situated  between  the  city  of  Exeter  and  the  mouth  of  the  river. 
The  Plaintiffs  opposed  the  application,  as  did  also  the  Commissioners 
of  Customs  and  Quay  Dues  of  the  City  of  Exeter,  and  the  pilots 
residing  at  Topsham,  a  village  on  the  Exe,  situated  between  the 
city  of  Exeter  and  the  site  of  the  proposed  pier.  Notwithstanding 
such  opposition  the  Board  of  Trade  made  a  provisional  order, 
dated  the  25th  of  March,  1864,  and  this  order  was  afterwards  con- 
firmed by  the  Pier  and  Harbours  Order  Confirmation  Act,  1864 
(27  &  28  Vict.  c.  93). 

The  General  Pier  and  Harbour  Ad,  1861  (24  &  25  Vict  c.  45), 
enacts  (sect.  14)  that  the  promoters  shall  not  by  any  provisional  order 
under  that  Act,  or  by  any  Act  of  Parliament  confirming  such  order, 
be  authorized  to  do  any  act,  matter,  or  thing,  which  shall  prejudice 
or  affect  any  right,  privilege,  power,  jurisdiction,  or  authority 
acquired  by  or  given  to  any  person  (which  word  by  sect.  2  includes 
corporations)  by  royal  charter,  by  prescription,  or  by  any  local  or 
personal  or  private  Acts,  for  the  purpose  of  executing  any  works 


tennantes,  fermerSi  and  occupiers  of  the 
same,  to  be  payde  by  the  mayre,  bay- 
lifis,  and  commonaltie  of  the  said  cittic.*' 
By  a  private  Act  of  Parliameat  ^jassed 
in  the  present  reign  (3  Vict.  c.  Ixxiv.) 
in  which  the  Act  of  Ilenry  VIII.  was 
recited,  the  corporation  of  Exeter  is 
empowered  (s.  31)  to  cleanse  and 
deepen  the  channel  of  any  part  of  the 
river  Exe  from  the  city  of  Extter  to  the 
high  sea,  and  to  preserve  and  improve 


the  navigation  of  such  river,  in  such 
manner  as  they  shall  think  proper,  and 
for  such  purpose  to  dig  up,  prostratir^ 
and  destroy  all  manner  of  weirs,  rocks, 
sands,  gravel,  and  other  lets  and  nui- 
sances whatsoever,  in  the  said  river. 
By  sect.  43  all  the  estates,  rights,  pri- 
vileges, tolls,  duties,  franchises,  juris- 
dictions, or  authorities  vested  in  the 
lord  for  the  time  being  of  the  mauor  of 
Kenton  are  saved. 
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such  as  are  contemplated  by  that  Act,  or  for  the  management  or       M.  B. 
conservancy  thereof,  or  for  protecting  the  navigation  of  any  tidal       1870 
waters  or  navigable  river,  or  for  making  any  river  navigable,  or  cobpobatiok 
otherwise  improving,  maintaining,  or  continuing  the  navigable    ofExiter 
passage  thereof,  or  any  works  connected  therewith,  or  which  shall,     Eahl  of 

or  shall  tend  to,  prejudice  or  injuriously  afTect  the  access  to  or  pas-       * 

sage  from  any  quay,  pier,  harbour,  basin,  dock,  or  inland  navigation, 
or  the  channels  or  passage  thereof,  or  leading  thereto  or  therefrom, 
or  the  use  or  enjoyment  of  any  quay,  pier,  harbour,  basin,  dock,  or 
inland  navigation,  or  the  channels  or  passages  thereof,  or  leading 
thereto  or  therefrom,  or  the  use  or  enjoyment  of  any  quay,  pier, 
harbour,  basin,  dock,  or  inland  navigation,  without  the  consent  in 
every  case  of  such  person  or  persons ;  and  such  consent  is  to  be  ex- 
pressed in  writing,  and  in  the  case  of  a  corporation  to  be  under 
their  common  seal.  By  sect.  15,  any  provisional  order  may  incor- 
porate by  reference  the  Harbour,  Docks,  and  Pier  Clauses  Act, 
1847,  or  any  part  thereof. 

The  (hneral  Pier  and  Harbour  Ad,  1861,  Amendment  Ad  (25 
Vict.  c.  19),  is  by  sect  1  to  be  read  as  one  Act  with  the  principal 
Act;  and  enacts  (sect.  19)  that  subject  to  the  provisions  of  the 
principal  Act,  and  any  provisional  order,  the  Harbour,  Docks,  and 
Pier  Clauses  Ad,  1847,  is  to  be  deemed  to  be  incorporated  with 
every  provisional  order ;  and  also  (sect,  25)  that  the  Board  of  Trade 
shall  not  make  any  provisional  order  taking  away  or  abridging  any 
right,  privilege,  power,  jurisdiction,  or  authority  given  or  reserved 
to  any  person  or  corporation  by  any  local  or  special  Act  of  Par- 
liament, without  the  consent  in  writing  of  such  person  or  corpora- 
tion; but  subject  to  this  restriction,  and  to  the  provisions  of  the 
prmcipal  Act  and  of  that  Act,  every  provisional  order,  when  duly 
confirmed  by  Parliament,  is  to  be  of  full  force  and  effect,  any  local 
or  special  Act  to  the  contrary  notwithstanding. 

By  sect  12  of  the  Harbour,  Docks,  and  Piers  Clauses  Ad,  1847,  the 
undertakers  are  prohibited  from  constructing  any  portion  of  their 
works  on  the  shore  of  the  sea,  or  of  any  navigable  river  communi- 
cating therewith,  where  and  so  far  up  the  same  as  the  tide  flows 
and  reflows,  without  the  consent  of  Her  Majesty,  her  heirs  and 
^ccessors,  to  be  signified  in  writing  under  the  hands  of  two  Com- 
missioners of  Woods  and  Forests,  and  also  of  the  Lords  of  the 
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H.  JL      Admiralty ;  and  it  is  provided  that  if  the  conservancy  of  the 
1870        navigable  river  shall  legally  belong  to  any  person,  the  like  consent 
CoRPosATHw  ^^^  approval  of  such  person  shall  also  be  necessary. 
OP  ExBTKB       rj^j^Q  provisional  oi*der  made  by  the  Board  of  Trade  and  con- 
Eam,  op     firmed  by  the  Act  of  1864,  contains  the  following  clauses : — 
_  '  '^  1.  The  said  William  Beginald  Earl  of  JDevony  his  heirs  and 

assigns,  or  other  his  successors  in  estate,  shall  be  the  undertakers 
of  the  works  authorized  by  this  order." 

"  17.  The  undertakers  may  at  any  time,  by  deed,  transfer  or 
lease  to  the  South  Devon  Bailway  Company^  their  leasees  or  assigns, 
or  to  any  other  company  or  corporation,  their  lessees  or  assigns,  if 
and  when  the  said  railway  company,  their  lessees  or  assigns,  or 
any  other  company  or  corporation,  their  lessees  or  assigns,  are 
lawfully  empowered  to  take  a  transfer  or  lease  under  the  present 
provision,  or  to  any  person  or  persons,  all  or  any  part  of  the  works 
herein  specified,  and  the  right  to  receive  all  or  any  part  of  the 
rates  authorized  by  this  order,  but  so  that  any  deed  of  transfer  or 
lease  under  this  provision  shall  not  have  any  effect  unless  it  is 
made  with  the  approval  of  the  Board  of  Trade,  testified  in  writing, 
signed  by  a  secretary  of  the  Board." 

"  19.  Sections  16, 17, 18,  19,  49,  and  50  of  the  Harbours,  Doch 
and  Piers  Clauses  Act,  1847,  shall  not  be  incorporated  with  this 
order ;  provided,  with  respect  to  the  said  sects.  49  and  50,  that 
this  exception  shall  not  apply  if  any  such  transfer  or  lease  as 
aforesaid  is  made  to  any  company  or  corporation,  and  so  long  as 
.such  transfer  or  lease  remains  in  operation. 

"  20.  Nothing  in  this  order  shall  prejudice,  diminish,  alter,  or 
take  away  any  rates,  tolls,  or  dues  belonging  or  payable  to  tbe 
mayor^  aldermen,  and  burgesses  of  the  city  of  Exeier  witliin  the 
limits  of  the  port  of  Eader.** 

The  Plaintiffs  never  gave  their  approval  or  consent  to  the  con- 
struction of  the  pier  in  question. 

The  Earl  of  Devon,  with  the  approval  of  the  Board  of  Trade, 
transferred  the  pier  and  the  construction  thereof  to  the  Defendant 
company,  who  commenced  their  works  shortly  before  August, 
1866.  On  the  first  of  that  month  the  first  pile  was  driven  with 
some  ceremony ;  and  an  account  of  the  proceedings  appeared  in 
the  Exeter  and  other  local  newspapers. 
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In  Majy  1867,  and  again  in  June,  1868,  the  Plaintiffs  caused       M.  B. 
notices  to  be  served  on  the  Defendants  requiring  them  to  remove        ISTO 
the  erections  already  made  by  them,  and  to  desist  from  further  ck)spoiiATioR 
prosecuting  the  work;    but  the  Defendants  disregarded  these    o'^xetir 
notices.  Eabl  of 

In  June,  1868,  the  Plaintiffs  filed  the  bill  in  this  suit,  alleging  .— ' 
that  the  pier  would  seriously  interfere  with  the  navigation  of 
the  river  Exe,  and  praying  that  the  Defendants,  their  servants, 
agents,  and  workmen,  might  be  restrained  from  constructing 
the  said  pier  or  any  works  connected  therewith,  or  any  other 
pier  so  as  to  extend  or  project  into  the  channel  of  the  river 
Exe^  and  from  allowing  to  remain  any  pier  or  projection  con- 
structed by  them  so  as  to  extend  or  project  into  the  river  Exe, 
and  from  doing  any  act  which  should  prejudice  or  affect  any  right, 
power,  privilege,  jurisdiction,  or  authority  of  the  Plaintiffs  under 
the  Acts  oi  Henry  YIIL  and  of  the  Queen,  without  the  consent 
and  approval  of  the  Plaintiffs  in  writing  under  their  common 
seal 

In  support  of  their  case  the  Plaintiffs  relied  much  on  a  decree 
made  by  the  Court  of  Exchequer  in  Trinity  Term  in  the  22nd 
year  of  the  reign  of  Charles  II.,  in  a  suit  in  which  the  corporation 
of  Exder  were  Plaintiffs,  and  Qeorge  Brorvninff,  Qeorge  Clares 
Gilbert  Clare,  and  John  Clare  were  Defendants.  The  facts  of  this 
case  appeared  to  be  briefly  as  follows : — Under  the  powers  con- 
ferred by  the  statute  of  Henry  VIII.  the  corporation  of  Exeter 
bought  lands  adjoining  the  river  Exe,  and  constructed  a  canal 
which  runs  from  the  city  of  Exeter  along  the  river  for  a  distance 
of  about  six  miles.  The  Defendants  Browning  and  the  Clares 
were  the  owners  of  a  mill  near  the  canal ;  and  for  the  purpose  of 
supplying  the  mill  with  water  they  cut  through  the  banks  of  the 
canal,  and  made  a  watercourse  from  thence  to  the  mill,  and  by 
this  means  they  withdrew  so  much  water  from  the  canal  and  river 
that  boats  were  unable  to  come  up  from  the  sea  to  the  port  of 
Bzder.  The  object  of  the  suit  was  to  restrain  these  proceedings 
of  the  Defendants ;  and  the  Court  of  Exchequer  made  a  decree  in 
favour  of  the  Plaintiffs,  ordering  the  Defendants  to  stop  up  the 
opening  which  had  been  made  in  the  canal,  and  to  make  the  banks 
thereof  as  firm  as  they  were  before. 
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M.  K.  Sir  BoundeU  Palmer^  Q.C.,  Sir  Bichard  BaggaUay,  Q.C.,  and 

1870        Mr.  Charles  Hall,  for  the  Plaintiffs : — 


OoRPORATioK      We  are  conservators  of  the  river  Exe,  and  have  as  clear  a  title 

V.  to  maintain  a  suit  to  restrain  the  erection  of  an  obstruction  in  the 

UsyoT.      cih^^9  of  the  river  as  if  we  were  riparian  owners.     A  riparian 

owner  is  entitled  to  maintain  such  a  suit  although  he  does  not 

shew  any  serious  injury  to  his  property:  Bickett  v.  Jlform(l); 
Attorney-General  v.  Earl  of  Lonsdale  (2).  Here  we  prove  injury 
to  the  navigation ;  indeed  it  is  plain  that  a  pier  projecting  into  the 
river  cannot  but  obstruct  the  navigation ;  and  it  is  no  answer  to 
say  that  a  skilful  navigator  would  be  able  to  avoid  damage ;  for 
the  river  ought  to  be  open  to  persons  of  all  degrees  of  skill. 

Mr.  Jessel,  Q.G.,  and  Mr.  Kekewich,  for  the  Earl  of  Devon : — 

The  Plaintiffs  have  no  title  to  sue.  A  suit  of  this  nature  may 
be  maintained  on  the  ground  either  of  public  or  private  injury. 
lix  the  case  of  public  injury,  the  Attorney-General  must  be  In- 
formant ;  of  private  injury  there  is  none  in  this  case.  We  deny 
that  the  Plaintiffs  are  conservators  of  the  river.  They  are  entitled 
under  the  Acts  of  Parliament  to  improve  the  navigation  of  the 
river,  and  for  that  purpose  to  remove  obstructions,  paying  compen- 
sation to  the  owners ;  but  that  power  gives  them  no  title  to  sue. 
An  inspector  of  nuisances  is  entitled  to  remove  a  nuisance ;  but  he 
has  no  title  to  file  a  bill  for  that  purpose  in  this  Court.  If  the 
Plaintiffs  are  entitled  under  their  Acts  to  remove  this  pier,  let 
them  do  so ;  they  want  no  assistance  from  this  Court. 

Even  if  the  Plaintiffs  were  conservators  they  would  have  no 
right  to  sue.  Conservators  of  a  river  are  simply  deputies  of  the 
King,  and  fill  a  position  analogous  to  that  of  the  steward  of  a 
manor. 

The  case  in  the  Exchequer  does  not  support  the  claim  of  the 
Plaintiffs  to  be  conservators,  nor  is  it  analogous  to  the  present 
case.  The  corporation  had  constructed  a  canal ;  a  miller  ^ade 
an  opening  in  the  canal  and  drew  away  the  water ;  and  he  was 
restrained  from  so  doing.  That  was  a  clear  case  of  injury  to  the 
property  of  the  corporation ;  for,  first  of  all,  the  action  of  the  water 

(1)  Law  Rep.  1  H.  L.,  Sc.  47.  j       (2)  Law  Rep.  7  Eq.  877. 
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would  tend  to  make  the  opening  wider,  and  so  destroy  the  canal  M.  B. 

altogether,  and  thns  the  case  is  analogous  to  Biekett  t.  Morris  (1) ;  1870 

and,  in  the  second  place,  the  water  was  withdra\\'n  to  such  an  cobporatiok 

extent  that  boats  could  not  pass,  and  thus  the  Plaintiffs'  user  of  the  °'  Exeteb 

canal  was  interfered  with.  Eabl  of 

Besides  all  this,  we  say  that  the  Earl  oi  Devon  is  not  a  proper  * 

party  to  the  suit ;  he  is  simply  the  landlord  of  the  company,  and 
has  taken  no  active  part  in  erecting  the  pier. 

Mr.  Southgatey  Q.C.,  and  Mr.  Everiit,  for  the  company : — 

The  Plaintiffs  have  no  right  to  sue.  Commissioners  of  sewers 
could  not  maintain  a  suit  to  restrain  a  nuisance  until  the  Act 
3  &  4  WilL  4,  c.  22,  was  passed,  by  which  the  soil  of  all  lands 
under  their  cognisance  was  vested  in  them  :  Duke  of  Newcastle  v. 
C2ari(2);  Croesman  v.  Bristol  wnd  South  Wales  Union  BaUway 
Company  (3),  In  Veslry  of  Bermondsey  v.  Brown  (4)  it  was  held 
that  the  vestry  of  a  parish  could  not  maintain  a  suit  to  restrain 
an  obstruction  to  a  public  right  of  way,  except  as  relators  in  an 
information  by  the  Attorney-General.  It  is  quite  clear  that  such 
a  suit  as  this  could  be  maintained  only  by  the  Attorney-G^neral : 
Ware  v.  BegenCs  Canal  Company  (5) ;  Mayor  of  Liverpool  v.  Charley 
Waterworks  Company  (6).  We  admit  that  the  erection  of  a  pier 
in  a  navigable  river  is  a  nuisance:  Attorney-General  v.  Conser* 
vaJtors  of  the  Thames  (7) ;  but  we  say  that  we  have  been  authorized 
by  Act  of  Parliament  to  erect  our  pier,  and  that  unless  there  is 
eomething  in  the  Act  to  give  the  Plaintiffs  a  title  to  interfere,  they 
cannot  do  so :  Aitomey^Oeneral  v.  Metropolitan  Board  of  Works  (8). 
We  admit  that  if  the  Plaintiffs  were  conservators,  it  would  seem 
to  be  necessary  to  obtain  their  consent  in  the  first  instance.  But 
we  say,  in  the  first  place,  that  the  Plaintiffs  are  not  conser- 
vators, and  on  this  point  we  adopt  the  argument  of  Mr.  Jessel ; 
and  in  the  second  place,  we  say  that  they  are  debarred  from  inter- 
fering by  laches  and  acquiescence.  We  began  publicly  to  erect 
our  pier  in  August,  1866,  if  not  before ;  the  Plaintiffs  take  no  step 
until  May,  1867,  and  do  not  file  this  bill  until  June,  1868.    A 

(1)  Law  Rep.  1  H.  L.,  Sc.  47.  (5)  3  De  G.  &  J.  212. 

(2)  8  Taunt.  602.  (6)  2  D.  M.  &  G.  852. 

(3)  1  H.  A  M.  531.  (7)  1  H.  &  M.  1. 

(4)  Law  Bftp.  1  Eq.  204.  (8)  Ibid.  298. 
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H.  B.       corporation  may  be  bound  by  acquiescence  as  much  as  a  private 
1870        indiyidual :  Laird  y.  Birkenhead  Bailway  Company  (1). 


Ck>BF0BAT1ON 

or  ExKTER        Sir  B.  BaffgaUay,  in  reply : — 
Eabl  of         The  Plaintiffs  are  conservators  of  the  river,  and  were  made  such 


Devon. 


by  the  Act  of  Henry  VIII.  The  rights  of  conservators  are  ex- 
plained in  Hale,  Be  Jure  Maris  (2) ;  and  it  thereby  appears  that  no 
particidar  form  of  words  is  necessary  to  create  a  conservancy. 
The  question  in  every  case  is,  what  is  the  effect  of  the  words  used ; 
and  the  words  of  the  Act  in  question  are  sufficient  to  confer  on 
the  Plaintiffs  all  the  rights  of  conservators,  and  more.  These 
rights  have  been  recognised  and  confirmed  by  the  Act  of  the 
present  reign. 

That  being  so,  the  Plaintiffs  are  in  the  position  of  being  a  limited 
portion  of  the  public  who  have  a  special  interest  in  the  navigation 
of  the  river  Exe;  and  they  are,  therefore,  entitled  to  maintain  this 
suit :  Spencer  v.  London  and  Birmingham  BaUway  Company  (3). 

Further,  the  Acts  of  Parliament  under  which  the  Defendants 
justify  the  erection  of  their  pier,  clearly  enact  that  the  pier  shall 
not  be  erected  in  a  river  without  the  consent  of  the  conservators, 
and  this  consent  has  not  been  obtained. 


May  26.    Lord  Bomillt,  M.R : — 

This  is  a  bill  filed  by  the  Corporation  of  Exeier  against  the 
Earl  of  Devon  and  the  Ease  Bight  Oyster  Company.  The  complaint 
made  is  this : — That  by  statute,  in  31  Hen.  VIII.,  power  is  given  to 
the  Corporation  ot  Exeter  to  abate  all  nuisances  and  hindrances  made 
in  the  river  Exe  ;  that  this  is  confirmed  by  the  Act  passed  in  the 
3  Vict  for  preserving  the  navigation  of  the  river  Exe.  That  in 
addition  to  this,  the  Harbour,  Docks,  and  Piers  Clauses  Ad,  1847 
(10  Vict  c.  27,  s.  12),  enacts  that  no  pier  shall  be  constructed  in 
the  tide  without  the  consent  of  the  corporation,  when  the  conser- 
vancy of  the  navigable  river  belongs  to  any  corporation;  and 
further,  that  the  General  Pier  and  Harbour  Act,  1861,  enacts  that 

(1)  Job.  500.  (2)  Page  23. 

(3)  8  Sim.  193. 
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the  proyisioiial  orders  and  powers  contained  therein,  or  in  any  other       H.  B. 
Act  of  Parliament,  shall  not  enable  any  one  to  do  anything  to  pre-        1870 
jndice  rights  acquired  by  royal  charter,  prescription,  or  private  corpobattox 
Acts  of  Parliament.  "'  ^"»'' 

The -Em  BigJU  Oyster  Compctny  have  taken  a  lease  from  the     Earl  op 

^_.  J^£  Y  Oil « 

Earl  of  Devon,  and  have  began,  under  the  authority  of  the  Board        

of  Trade,  to  construct  a  pier  in  the  Exe. 

The  PlaintifiTs  contend  that,  under  the  Act  of  Esnry  YIIL  and 
the  other  Acts  above-mentioned,  they  have  rights  and  privileges 
which  are  affected  by  the  pier  proposed  to  be  erected,  that  this 
cannot  be  done  without  their  consent,  and  that,  instead  of  consent- 
ing, they  have  protested. 

The  answers  of  the  Defendants  are  separate  and  distinct.  The 
Earl  of  Devon  submits  that  he  is  in  no  respect  a  proper  party  to 
the  suit.  What  he  has  done  is  this : — ^He  is  proprietor  of  the  fore- 
shore, and  he  has  granted  a  lease  of  it  to  the  Exe  Bighi  Oyster 
Company.  He  is  not  a  member  of  the  company,  and  he  has  no 
interest  in  it ;  and  except  so  far  as  he  is  lessor  he  has  no  interest 
in  the  matter  complained  of  by  the  Plaintiffs.  The  Exe  Bighi 
Oyster  Company y  in  addition,  urge  many  and  very  serious  objections 
to  the  relief  sought  by  the  Plaintiffs.  The  first  objection  is  this : 
they  contest  the  right  of  the  corporation  to  sue  at  all  in  this 
matter.  A  proprietor,  they  say,  no  doubt  may  sue  a  person  who 
trespasses  on  his  land  and  erects  a  nuisance,  but  this  is  not  that 
case,  for  it  is  not  shewn  that  the  corporation  have  any  proprietary 
right  in  this  matter ;  certainly  they  have  no  land  or  soil  in  the 
place  where  the  pier  is  erected,  or  in  the  neighbourhood  thereof. 
It  is  also  true,  no  doubt,  that  when  a  public  nuisance  is  made  it 
may  be  abated  by  a  suit ;  but  it  must  be  by  the  Attorney-General 
as  informant,  either  ex  officio,  or  at  the  relation  of  some  person. 
But  this  is  not  an  information,  nor  is  the  pier  complained  of  as  a 
public  nuisance,  but  solely  as  being  a  private  injury  to  the  corpo- 
ration. If,  therefore,  the  Plaintiffs  are  entitled  to  sue  at  all,  it 
must  be  in  respect  of  some  right  conferred  on  them  by  royal 
grant  or  by  Act  of  Parbament.  No  royal  grant  is  produced,  and 
no  authority  is  proved  to  have  been  given  to  them.  As  to  Acts  of 
Parliament,  their  rights  are  rested  solely  and  exclusively  on  the  Act 
of  31  Henry  VIII.,  which  is  given  in  evidence  in  this  case.    For 
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M.  B.      the  purpose  of  considering  the  point  which  is  tlie  main  contention 

1870       of  the  Plaintiffs,  it  is  necessary  carefully  to  examine  this  Act. 

'Corporation  '^^^  ^^  thing  that  appears  is,  that  it  does  not  give  the  eorpora- 

op  ExxTKB    ^Jqjj  qj^j  right  to  sue.     It  is  true  that  it  does  give  them  a  right  to 

Earl  of     abate  nuisances  on  giving  a  proper  compensation  to  the  owner, 

and  the  Act  of  1847  enacts,  that  no  rights  shall  be  interfered  with 

without  the  consent  of  the  owner,  and  it  is  contended  that  the 
power  of  abating  nuisances  on  giving  compensation  is  a  right  or 
privilege  conferred  on  them  by  the  statute  of  Henry  VIII.,  of  which 
they  are  the  owners  within  the  meaning  of  the  Act  of  1847,  and 
of  which  they  cannot  be  deprived  without  their  consent ;  and  that 
as  their  consent  has  not  been  obtained,  and  as  the  pier  interferes 
with  these  privileges,  the  Defendants  cannot  proceed  with  the 
pier,  but  must  be  injoined  from  so  doing  until  such  consent  has 
been  obtained ;  and  their  case  is  put  as  high  as  this,  that  though 
the  corporation  is  not  entitled  to  withhold  its  consent  maliciously, 
it  is  at  least  not  compellable  to  assign  any  reason  for  its  refusal, 
but  that  the  Plaintiffs  are  the  sole  judges  of  the  propriety  of  their 
assent  or  refusal. 

In  order  to  consider  what  this  right  is,  it  is  necessary  to  examine 
the  Act  of  Henry  VIII. : — [His  Lordship  read  the  portion  set  out 
above,  and  continued : — ] 

This,  in  my  opinion,  gives  nothing  but  a  right  to  abate  nuisances 
on  giving  compensation,  to  be  assessed  by  the  Judges  of  Assize. 

Whether  under  this  Act  the  Plaintiffs  could  abate  this  pier  is 

V  more  than  doubtful,  having  regard  to  all  that  has  passed ;  but  if 

they  could,  it  could  only  be  on  payment  of  all  the  compensation  due 

to  the  Defendants  for  the  injury  done  to  them,  which  is  not  offered 

by  the  Plaintiffs,  nor,  indeed,  likely  to  be  contemplated  by  them. 

It  is,  I  think,  reasonably  clear  that  this  Act  gives  the  Plaintiffs 
no  other  power  if  it  does  not  give  this ;  and  I  am  quite  clear  that 
this  is  not  the  species  of  right  or  privilege  which  is  pointed  out  by 
the  Act  of  1861  as  one  not  to  be  touched  without  the  consent  of 
the  owner.  The  right  there  referred  to  means  a  profitable  right 
or  privilege,  one  that  confers  a  tangible  benefit  on  the  person  or 
corporation,  not  a  mere  right  to  pull  down  another  man's  wall  with 
or  without  cause  on  paying  him  for  the  injury  so  done,  even  if  the 
Act  conferred  that  right,  which  I  am  of  opinion  it  does  not* 
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Except  under  this  Act  I  see  nothing  on  which  the  Plaintiffs  can       M.  n. 
rest  their  case.  1870 

I  look  in  vain  for  any  evidence  to  shew  that  the  corporation  are  Cobpobatioi? 
conservators  of  the  river  Esce ;  there  is  nothing  to  establish  this    ^'  ^bteb  j 
right     The  suit  in  the  Exchequer  of  1670  has  nothing  to  do  with     Earl  op 
this  case.    That  was  a  suit  to  abate  a  manifest  nuisance.    It  was,       * —  * 
in  fact,  nothing  more  than  this :  the  corporation  had  bought  land 
for  the  purpose  of  making  their  canal,  and  the  neighbouring  mill- 
owner  took  the  water  from  the  canal  to  work  his  mill ;  that  is 
to  say,  an  ordinary  case  of  injury  to  private  property. 

In  truth,  the  matter  in  contest  between  the  Plaintiffs  and  the 
Defendants  rests  entirely  on  the  Acts  10  Vict.  c.  27,  which  is  the 
Harbour y  Dooks,  and  Piers  Clauses  Act,  and  the  Oeneral  Pier  and 
Barbour  Acty  1861,  with  the  Amendment  Ad,  25  Yict.  c  19. 

And  upon  oonsidering  these  Acts,  and  what  has  been  done  in 
this  matter,  I  think  that  the  whole  matter  has  been  throughout, 
from  the  commencement,  properly  conducted  and  determined  with 
full  notice  to  the  Plaintiffs,  and  that  the  matter  has  been  finally 
detemuned  against  them  by  a  competent  tribunal. 

In  the  first  place,  the  Earl  of  Devon  applied  by  memorial  to  the 
Board  of  Trade  for  power  to  construct  the  pier  with  a  proper  em- 
bankment. So  far  as  regards  the  navigatiou  of  the  river  Exe,  this 
was  approved  by  the  Lords  of  the  Admiralty. 

The  prospectus  of  the  company  is  issued  in  the  meantime.  In 
January,  1864,  the  Plaintiffs  present  their  memorial  to  the  Board 
of  Trade  to  prevent  the  construction  of  the  pier.  The  Commis- 
sioners of  Customs  and  Quay  Dues  do  the  same,  in  the  same 
month ;  and  in  February,  1864,  the  pilots  appointed  by  the  Board 
of  Trade,  who  reside  at  Tojpsham  on  the  river  Exe,  present  a  similar 
memorial. 

Thereupon  the  Board  of  Trade  (after  pointing  out  that  they  only 
take  cognisance  of  the  interests  of  the  public,  and  do  not  decide 
between  conflicting  local  interests,  unless  the  parties  themselves 
desire  their  arbitration)  enter  into  a  full  investigation  of  the  whole 
matter,  and  having  made  certain  alterations  in  the  plan,  make  the 
provisional  order  required  by  the  statute. 

Thereupon,  in  July,  1864,  an  Act  of  27  &  28  Vict.  c.  93  is 
passed,  which  confirms  a  series  of  provisional  orders  made  by  the 


244  EQUITT  CASES.  [L.  R 

H.  R.      Board  of  Trade  under  the  Act  of  I86I9  including,  amongst  them, 

1870       that  relating  to  the  pier  proposed  to  be  constructed  in  the  Exe 

CtoRPOBATioN  bight,  with  this  limitation : — "  Notwithstanding  anything  herein- 

OF  ExETKB    ijgfQjQ  contained,  the  proposed  pier  shall  not  be  constructed  except 

^^  ^'     on  such  site  within  the  limits  of  deviation  shewn  on  the  deposited 

DSTOV.  ,  ^ 

plans,  and  of  such  dimensions  as  the  Board  of  Trade  may  from  time 

to  time,  before  the  completion  of  the  pier,  direct  or  approve,  with 
a  view  to  the  prevention  of  injury  to  the  navigation  of  the  river 
Exe." 

Afterwards,  under  this  clause,  the  Board  of  Trade  made  some 
alteration,  and  finally,  on  the  1st  of  August,  1866,  the  works  were 
begun  in  their  altered  form  and  the  first  pUe  was  driven.  The 
lease  from  the  Earl  to  the  company  bears  date  the  13th  of  May, 
1866,  but  though  the  works  were  begun  in  the  August  followiDg, 
the  Plaintiffs  took  no  step  for  nine  months.  At  last,  in  May  1867, 
they  gave  a  notice  to  the  Earl  of  Devon  to  desist.  In  January, 
1868,  they  gave  another  notice  to  the  Exe  Bight  Oyster  Company 
to  a  similar  effect,  and  in  June,  1868,  they  filed  this  bill.  This 
delay  is  nowhere  explained  or  justified.  The  Plaintiffs  stand  by, 
seeing  what  is  going  on,  they  allow  a  considerable  expenditure  of 
money,  and  a  practical  carrying  into  execution  of  the  works  of 
the  company  to  proceed,  and  they  do  nothing.  In  my  opinion  the 
case  of  the  Plaintiffs  fails  in  every  way.  In  the  first  place  they 
have,  1  think,  no  legal  right  to  complain;  in  the  second  place,  if 
they  had,  they  are  not  injured ;  and  thirdly,  if  they  were,  they 
have  acquiesced  in  the  Defendants'  proceedings, 

I  say  that  they  are  not  injured  because,  after  carefully  reading 
and  considering  the  evidence,  I  am  of  opinion  that  the  public 
generally  will  be  greatly  benefited  by  this  pier,  and  that  an  in- 
jury will  be  inflicted  on  no  one,  except  that  some  of  the  pilots  who 
have  hitherto  taken  vessels  in  charge  from  the  bight  up  to  the 
mouth  of  the  canal  leading  to  the  city  of  Exeter ^  and  which  pilots 
reside  at  the  village  of  Topzham^  may  possibly,  nay  I  think  pro- 
bably will,  ^nd  their  custom  and  business  diminished ;  but  even 
this  is  doubtfuL  Unfortunately,  it  is  one  of  the  consequences  of 
improvements  that  they  injure  the  persons  who  benefited  by  the 
old  and  inadequate  system  which  is  improved  upon,  and  which 
becomes  altered  or  superseded  by  the  system  introduced ;  but  I 
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am  of  opinion  that  this  consequence,  as  a  general  effect,  is  con-       &i.  r. 
templated  in  all  cases  of  this  description ;  that  it  is  not  the  meaning       isro 
of  these  Acts  that  such  a  matter  should  be  allowed  to  stand  in  the  gob^^tidh 
way  of  such  improvements.    Whether  these  pilots  would  be  en-   o'  Exkteb 
titled  to  any  compensation  when  the  amount  of  their  loss,  if  any,     Eabl  of 
is  ascertained,  is  not  the  matter  before  me,  nor  are  they  parties  to       ..... ' 
the  cause ;  but  it  is  clear  to  me  that  this  circumstance  has  con- 
siderably affected  the  evidence,  and  that  so  far  as  regards  the 
public,  and  the  supply  of  merchandize  by  means  of  the  river,  a 
great  advantage  will  be  obtained  if,  as  I  infer  from  the  evidence, 
the  pier  will  be  much  used.    On  the  general  merits,  therefore,  I 
am  of  opinion  that  the  public  will  be  gainers.    I  also  think  it  pro- 
bable that  if  I  am  right  in  believing  that  the  public  generally  will 
be  gainers,  the  inhabitants  of  the  city  of  Exeter  itself  will  also  be 
gamers.    That  the  Corporation  of  Exeter  may  suffer  some  loss  of 
pecuniary  income  may  be  possible,  but  nothing  to  this  effect  is 
proved. 

I  am  clear  that  this  pier  does  not  interfere  with  or  affect  any 
property  or  privilege  belonging  to  the  corporation  within  the 
meaning  of  the  Act  of  1861,  and  consequently  I  am  of  opinion 
that  the  consent  of  the  corporation  was  not  required.  Everything, 
in  my  opinion,  has  been  done  that  ought  to  have  been  done,  and 
the  case  of  the  corporation  having  been  brought  before  the  Board 
of  Trade,  and  decided  against  the  corporation,  disposes  of  their 
claim  except  so  far  they  might  appeal  to  Parliament.  They  had 
this  opportunity,  they  had  the  power  to  renew  their  opposition 
before  Parliament,  when  the  bill  of  1864,  confirming  the  provi- 
sional order,  passed.  They  have  not  done  so,  or  if  they  have  they 
have  failed,  and  the  Legislature  have  passed  the  Act  confirming 
the  order  of  the  Board  of  Trade,  and  that  order  has  the  force  of 
an  Act  of  Parliament,  and,  consequently,  disposes  of  any  claim  on 
the  part  of  the  corporation.  The  consequence  is  that,  in  my 
opinion,  the  bill  must  be  dismissed  with  costs. 

SoUcitors  for  the  Plaintiffs :  Messrs.  Oreffory,  BowcUffea,  &  Bawle, 
agents  for  Mr.  W,  Denis  Moore,  Exeter. 

SoUcitors  for  the  Defendants  :  Messrs.  Lake  <&  Co, ;  Messrs, 
Sympson  dk  Warner. 
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V.-C.  M,  HAWKINS  V.  ALLEN. 

1870 


May  3,  4. 


Mortmain  Ad — Erection  and  Estdbliahment  qfa  Hospital — Acquisition  of  LawL 

A  lady  gave  a  cheque  for  £5000  to  the  surgeon  who  attended  her,  to  be 
laid  out  in  the  erection,  establishment,  and  support  of  a  hospital.  The 
money  was  invested  by  the  surgeon  in  consols  in  the  names  of  himself  and 
another  as  trustees,  and  both  immediately  afterwards  executed  a  deed  of  trust 
^  declaring  the  objects  of  the  gift.  The  declaration  of  trust  was  not  made 
known  to  the  donor,  who  died  a  few  days  after  its  execution : — 

Edd^  that  the  object  of  the  gift  did  not  exclude  the  acquisition  of  land ; 
and  that  the  donor  having  died  within  twelve  months  after  the  execution  of 
the  deed,  the  gift  was  invalid  imder  the  statute  (9  Geo.  2,  c.  36). 

Miss  SUSAN  DJELANGEY,  late  of  Cheltenham,  an  elderly  lady 
of  large  fortune,  was  attended  during  her  last  illness  by  the  Plaintiff, 
Clement  Hawkins,  a  surgeon^  who  frequently  spoke  to  her  of  the 
necessity  of  having  a  fever  hospital  established  in  Cheltenham,  and 
upon  one  occasion,  in  answer  to  a  question  put  to  him  by  Miss 
Delancey,  he  told  her  it  would  require  about  £3500  to  carry  onl 
the  project.  To  this  Miss  Ddancey  rejoined  that  it  would  be  better 
to  have  enough,  and  she  desired  the  Plaintiff  to  send  her  bank- 
book to  Messrs.  DrummancPs  bank  to  be  made  up,  in  order  to 
ascertain  if  there  was  money  enough  of  hers  there  to  pay  a  cheque 
for  £5000. 

The  Plaintiff,  C.  Hawkins,  thereupon  took  the  bank-book  to  the 
Plaintiff,  W.  H.  Owinnett,  a  solicitor,  who  was  known  to  Miss 
Ddancey,  and  informed  him  of  what  had  passed,  and,  the  same  day, 
the  bank-book  was  sent  to  Messrs.  Drummond.  W,  H,  Owinndi 
also  prepared  a  cheque  for  £5000  for  Miss  Ddancey  s  signature. 
On  the  following  day,  the  25th  of  March,  1866,  the  bank-book  was 
returned  by  post,  from  which  it  appeared  that  a  cash  balance  of 
nearly  £20,000  was  standing  to  the  credit  of  Miss  Delancey  at 
Messrs.  DrummoncCs,  and,  upon  the  cheque  being  handed  to  her, 
she  signed  it,  and,  with  her  sanction,  the  cheque  was  sent  up  to 
a  stockbroker  in  London,  and  the  money  was  invested  in  the 
names  of  the  Plaintiff  and  Mr.  Owinnett  in  £5738  Three  per  Cent 
Consols. 

It  was  then  thought  desirable  bv  Mr.  Owinnett  that  he  and  the 
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Plaintiff,  Mr.  Hawkins,  should  bc^h  execnte  a  declaration  of  trust  of     v.-a  M. 
the  fund  so  invested,  and,  accordingly,  a  deed-poll,  dated  the  3rd  of        1870 
April,  1866,  was  duly  executed,  whereby  it  was  declared  that  the     Hawkins 
Plaintiffs  stood  possessed  of,  and  interested  in,  the  said  sum  of      aiIsn. 

£5738,  and  the  dividends  thereof,  for  the  purpose  of  the  erection        

(after  the  decease  of  the  said  Susan  Delancey),  and  the  future 
maintenance  and  support,  of  a  fever  hospital.  Miss  Delancey  was 
not  aware  of  the  execution  of  this  deed-poll.  She  died  on  the  7th 
of  April,  1866,  a  spinster  and  intestate,  and  the  four  Defendants 
were  her  only  next  of  kin.  Her  personal  estate  was  administered, 
and  amounted  to  £120,000.  The  dividends  upon  the  sum  of 
£5738  consols  had  since  been  received  and  accumulated,  and  the 
fund  now  consisted  of  £6306  Is.  3(2.,  standing  in  the  names  of  the 
"two  Plaintiffs  C.  Hawkins  and  TF.  H.  Owinnett,  All  the  next  of 
kin  of  Miss  Ddaneey,  with  the  exception  of  one,  were  desirous  that 
her  wishes  should  be  carried  out»  but  the  dissentient  next  of  kin 
insisted  upon  the  invalidity  of  the  bequest. 

The  bill  was  therefore  filed,  praying  that  it  might  be  declared 
whether  a  valid  trust  had  been  created  of  the  aforesaid  sum  of 
£5000  for  tlie  establishment,  support,  and  maintenance  of  a  fever 
hospital  at  Cheltenham,  and  that  the  trust,  if  valid,  might  be  per- 
formed and  carried  out  under  the  direction  of  the  Court. 

The  Plaintiffs  alleged  that  they  should  be  able  to  erect  a  fever 
hospital  at  or  near  Cheltenham  with  and  out  of  the  fund  so  given 
by  Miss  Ddaneey,  without  applying  any  part  thereof  in  the  pur- 
chase or  acquisition  of  land,  or  any  interest  therein. 

3Ir.  OAorne,  Q.C.,  and  Mr.  Chapman  Barber^  for  the  Plaintiffs, 
the  two  trustees  of  the  charitable  donation : — 

This  is  not  a  charitable  gift  coming  within  the  Statute  of  Mort- 
main (9  Greo.  2,  c.  36).  It  was  not  a  bequest  by  will,  but  a  simple 
subscription  for  a  charitable  purpose  during  the  life  of  the  donor. 
Miss  Delancey  was  a  rich  person,  and,  upon  being  told  that  a  fever 
hospital  was  much  wanted  in  the  town,  she  gave  £5000  for  the 
purpose,  just  as  a  poorer  person  might  have  given  £5.  It  would 
be  absurd  to  suppose  that  every  subscription  of  this  nature  would 
be  void  under  the  statute.  She  gave  a  cheque  for  the  money,  but 
it  is  the  same  as  if  she  had  handed  over  a  £5  note  to  the  surgeon. 

Vou  X.  X  2 
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v.-o.  M.     It  certainly  was  not  given  for  the  purpose  of  purchasing  land,  and 
1870       there  is  evidence  to  shew  that  the  trustees  could  acquire  land  for 
Hawkhtb     the  erection  of  the  hospital  without  applying  any  of  this  money  for 
AiIbk.      *^®  purpose.    The  intention  was  the  maintenance  and  support  of 

the  hospital ;  and  a  gift  of  this  kind  was  held  to  be  valid  in  the 

case  of  Attornejf'General  v.  Williams  (1),  where  the  object  was  the 
establishment  of  a  school  The  money  in  this  case  was  very  pro- 
perly laid  out  in  the  purchase  of  consols,  and  invested  in  the  names 
of  two  gentlemen  as  trustees  of  the  fund,  and,  in  order  to  secure 
the  fund  for  the  benefit  of  the  charity,  they  executed  a  declaration 
of  trust.  This,  of  itself,  prevents  the  Court  from  interfering.  It 
was  a  valid  declaration  of  trust,  and  it  would  have  been  impossible 
for  the  donor,  during  her  life,  to  have  recovered  the  money  back 
from  the  trustees.  So,  therefore,  the  representatives  of  the  donor 
can  be  in  no  better  position,  and  they  cannot  now  recover  it  against 
the  trustees. 

Mr.  Wickens,  on  behalf  of  the  Crown,  followed  the  same  argu- 
ment. 

Mr.  Cottony  Q.G.,  and  Mr.  Toumsend,  for  the  Defendants : — 

That  this  is  a  gift  of  money  involving  the  purchase  of  land  there 
can  be  no  doubt,  as  it  comes  within  the  authority  of  several  cases, 
such  as  Attorney-General  v.  Dames  (2),  and  Priichardy.  Arbouin  (3) ; 
and  in  In  re  WairnougKs  Trusts  (4),  a  bequest  of  residuary  estate 
to  be  given,  used,  or  employed  towards  the  erection  of  a  chapel, 
was  held  to  be  void  under  the  statute,  there  being  no  express  pro- 
vision against  the  acquisition  of  land.  A  hospital  cannot  be  bnilt 
without  the  acquisition  of  land  to  build  it  upon.  The  evidence 
is  to  the  effect  that  Miss  Delancey  gave  the  money  for  the  erection 
and  establishment  of  the  hospital,  which  includes  the  purchase 
of  land,  notwithstanding  that  the  Plaintiffs  might  be  able  to- 
acquire  land  for  the  purpose  of  erecting  the  hospital  without  using 
part  of  this  money.  The  declaration  of  trust  shews  that  the  erecr 
tion  of  the  building  was  the  object,  and  afterwards  the  maintenance. 
The  trust  deed  also  distinctly  states  that  it  was  to  be  erected  after 

(1)  2  Cox,  387.  (3)  3  Buss.  456. 

(2)  9  Ves.  585.  (4)  Law  Rep.  8  Eq.  272. 
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Miss  Ddaneetfs  death,  therefore  it  is  the  same  as  if  given  by  will.     V.-a  M. 
If,  howeyer,  it  was  a  gift  during  life,  then  it  comes  within  the        1870 
words  of  the  statute  (9  Geo.  2,  c.  36,  s.  1),  which  declares  that  a    hawkin» 
gift  for  a  charitable  purpose  will  be  void  unless  made  by  deed      aiLix. 

enrolled  in  the  Court  of  Chancery  within  six  months,  and  executed        

more  than  twelve  months  before  the  death  of  the  donor.  In  the 
case  of  Price  v.  Hathaway  (1),  a  similar  gift  was  held  to  be  invalid, 
because,  although  made  by  deed  duly  enrolled  within  six  months, 
the  donor  died  within  twelve  months  after  its  execution.  In  this 
case  the  donor  died  within  a  fortnight  after  giving  the  cheque, 
therefore  there  can  be  no  question  of  the  invalidity  of  the  gift.  The 
declaration  of  trust  will  not  assist  the  Plaintiffs,  for,  in  AUorney- 
Oenertd  v.  AekJand  (2),  where  a  sum  of  money  was  bequeathed  upon 
trust  to  be  laid  out  in  land  for  charitable  purposes,  and  the  trustee 
purchased  land,  of  which  he  took  a  conveyance  to  himself  upon  the 
trusts  expressed  in  the  will,  it  was  held  that  the  trustee  could  not 
by  such  means  give  effect  indirectly  to  a  bequest  which  was  con- 
trary to  the  Mortmain  Act.  In  the  case  of  Attorney-General  v. 
WHKams  (3)  the  gift  was  sustained  upon  the  express  ground  that, 
from  the  peculiar  terms  of  the  bequest,  the  possibih'ty  of  applying 
any  of  the  money  towards  the  acquisition  of  land  was  excluded. 

Mr.  OAomCy  in  reply. 

Sib  R.  Maliks,  V.C.  : — 

The  evidence  as  to  the  purpose  for  which  this  money  was  given 
by  Miss  DeJaneey,  is,  that  she  was  told  of  the  necessity  there  was 
for  the  establishment  of  a  fever  hospital  at  Cheltenham,  and  upon 
inquiring  how  much  would  be  required  for  the  purpose,  she  was  told 
it  would  take  about  £3500,  and  she  then  said  it  would  be  better  to 
have  enough,  and  subsequently  she  signed  a  cheque  for  £5000, 
which  was  with  her  approbation  invested  in  consols  in  the  names 
of  the  two  Plaintiffs.  The  only  other  evidence  is  the  declaration 
of  trust  by  which  it  is  declared  that  the  money  was  held  for  the 
purpose  of  the  erection  (after  the  decease  of  Miss  Ddancey\  and 
the  future  maintenance  and  support,  of  a  fever  hospital.     This 

(1)  6  Madd.  304.  (2)  1  Russ.  Sc  My.  243. 

(3)  2  Cox,  387. 
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V.-C.  M.      evidence  brings  the  case  within  the  decision  in  In  re  WaimougVs 

1870        Trusts  (1),  in  which  I  decided  that  when  money  is  given  for  the 

HAT7K1N8     erection  of  a  building  to  be  dedicated  to  a  charitable  purpose, 

Allen       unless  the  testator  by  his  will  indicates  an  intention  that  no  part 

—       of  the  money  shall  be  applied  in  the  purchase  of  a  site  for  the 

building,  it  falls  within  the  Mortmain  Ad  and  is  void. 

If,  therefore,  Miss  Ddancey  had  simply  given  the  £5000  for 
"building  a  fever  hospital  at  Chettenham,  that  gift  would  have 
been  void,  as  it  would  have  included  the  purchase  of  land  for  the 
purpose.  As  to  the  money  being  given  before  her  death,  I  find 
the  declaration  of  trust  states  that  the  money  is  held  for  the 
erection  "  after  her  death  "  of  a  hospital.  I  have  no  doubt  what- 
ever that  she  intended  the  money  to  be  applied  immediately  for 
the  building  of  the  hospital,  and  that  she  would  have  been  glad 
to  have  seen  it  carried  out  in  her  lifetime,  but  the  Plaintiffs 
seem  to  have  come  to  the  conclusion  that  the  building  was  to 
be  erected  after  her  death.  It  comes  to  this  then,  that  it  is  a 
case  in  which  a  considerable  amount  of  money  was  given  during 
the  donor's  life  for  building  a  hospital  Of  course  it  would  have 
been  void  if  the  gift  had  been  made  by  will,  but  the  question  is 
whether  it  is  good  when  made  by  means  of  signing  a  cheque  during 
her  life,  and  the  proceeds  of  the  cheque  being  invested  during 
lier  life. 

I  should  have  been  glad  to  hear  that  the  next  of  kin  bad 
sanctioned  the  appropriation  of  the  money  for  the  purpose  intended 
by  Miss  Ddaneey,  but  it  appears  that  one  of  the  next  of  kin  raises 
an  objection,  and  desires  that  the  question  shall  be  decided  by  the 
Court. 

As  to  the  policy  of  the  Mortmain  Act,  it  certainly  is  astonishing 
that  by  the  law  a  person  may  give  the  whole  of  his  personal 
property  for  charitable  purposes,  but  yet  he  may  not  give  land, 
nor  may  he  give  money  to  be  laid  out  in  land ;  but  such  is  the 
law. 

The  statute  recites  that  many  large  and  improvident  alienations 
and  dispositions  of  property  had  been  made  by  languishing  or 
dying  persons  to  charitable  uses  to  take  place  after  their  death, 
to  the  disherison  of  their  lawful  heirs. 

,       (1)  Uw  Rep.  8  Eq.  272. 
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It  is  clear  that  the  eBactments  of  the  statute  go  far  beyond     V.-O.  M. 
the  preamble,  because  it  is  provided  that  no  land  or  money  to        1870 
be  laid  out  in  land  shall  be  given  during  the  life  of  the  donor     hawkihi 
for  any  charitable  purpose.    But  there  is  this  reservation,  **  except 
such  gift  shall  be  made  by  a  deed  indented,  sealed,  and  delivered 
in  the  presence  of  two  witnesses  twelve  months  at  least  before  the 
death  of  such  donor,  and  be  enrolled  in  the  Court  of  Chancery 
within  six  months  after  its  execution. 

The  third  section  declares  that  all  gifts  of  land,  or  money  to  be 
laid  out  in  land  for  charitable  purposes,  shall  be  void,  unless  made 
in  the  manner  and  form  directed  by  the  Act. 

Now,  what  was  the  effect  of  this  transaction  ?  If  it  had  been 
a  simple  giving  of  the  cheque,  with  a  direction  that  the  money 
should  be  invested  in  consols  for  this  particular  purpose,  it  would 
have  been  invalid.  How,  then,  could  the  declaration  of  trust 
alter  the  position  of  the  case?  If  the  purpose  is  invalid,  there 
cannot  be  a  valid  declaration  of  trust  for  an  invalid  purpose.  The 
invalidity  is  declared  by  the  declaration  of  trust,  and  there  would 
necessarily  be  a  resulting  trust  in  favour  of  the  donor.  The  trust 
for  building  a  hospital  after  the  death  of  the  donor  is  clearly 
invalid,  because  it  was  a  trust  which,  as  I  have  before  decided, 
involved  the  purchase  of  land,  and  as  the  gift  was  made  less  than 
twelve  months  before  the  death  of  the  donor,  the  gift  is  as 
ineffectual  as  if  it  had  been  made  by  will.  If  a  gift  for  a  charitable 
purpose  would  be  void  if  made  by  will,  it  is  equally  void  if  made 
by  deed,  unless  the  deed  is  inrolled  within  six  months  of  its  exe- 
cution, and  executed  more  than  twelve  months  before  the  death  of 
the  donor. 

The  general  purpose  of  the  Mortmain  Act  is  explained  in  the 
ease  of  Price  v.  Hathaway  (1),  before  Sir  John  Leach^  where  it  was 
held  to  be  unlawful  to  give  land,  or  money  to  be  laid  out  in  land, 
Bnleas  by  a  deed  executed  more  than  twelve  months  before  the 
death  of  the  donor. 

It  appears  to  me  that  this  case  is  within  the  express  enact- 
ment of  the  statute,  and  it  is  also  within  the  general  policy  and 
object  of  the  Act.  Though  I  should  have  been  glad  to  carry 
out  the  intention  of  the  donor,  I  could  not  do  so  without  an 

(1)  6  Madd.  304 
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infriBgement  of  tlie  law.    I  must  liold^  therefore,  that  the  gift  is 
inyalid. 

The  costs  of  all  parties  will  come  out  of  the  fund. 

Solicitors  for  the  Plaintiffs :  Messrs.  Meredith  db  Co. 
Solicitors  for  the  Defendants :  Messrs.  Toumsend,  Lee,  &  House- 
man. 

Solicitors  for  the  Crown :  Messrs.  Baven  &  Bradley. 


v.-aM. 

1870 

Marek  25 ; 
June  10. 


In  re  ARNOLD'S  TEUSTS. 

Will -^Constructwii — "  Other  surviving  ^^  read  **  Other.'* 

A  testator  devised  real  estate  in  trust  f<^  his  children,  Gr.,  J,j  E.^  and  M., 
in  equal  shares  as  tenants  in  common  during  their  respective  lives,  and  after 
their  respective  deaths  in  trust  for  such  of  the  children  of  his  said  children 
respectively  as  should  attain  twenty-one,  or  die  under  that  age  leaving  issue, 
and  his,  her,  or  their  heirs  and  assigns,  if  more  than  one,  as  tenants  in  com- 
mon ;  but  so  that  the  child  or  children  of  each  of  his  children  should  take 
his,  her,  or  their  parent's  share  only ;  and  in  case  of  a  failure  of  such  issue  of 
either  of  his  said  children,  then  in  trust  for  his  other  surviving  children  or 
child  in  like  manner  in  all  respects  as  their,  his,  or  her  original  shares  or  share 
were  or  was  thereinbefore  given. 

E,  died  in  the  testator's  lifetime,  leaving  a  child ;  J,  survived  the  testator 
and  died  childless,  leaving  G.  and  M,  and  EJa  child  surviving : — 

Held,  that  the  words  "  other  surviving  *'  must  be  read  **  other,"  and  that 
E*8  child  took  one-third  of  JJ's  share. 

MiUom  Y.  Awdry  (1)  disapproved. 

William  ABNOLD,  by  his  wiU,  dated  the  1st  of  July,  1852, 
devised  all  his  freehold  hereditaments  unto  his  son  Q^orge  and  his 
daughter  Juliay  their  heirs  and  assigns,  upon  trust  for  themselves 
and  his  other  children,  Matilda  and  Emma,  in  equal  shares  as 
tenants  in  common  during  the  respective  lives  of  his  said  four 
children,  and  after  the  decease  of  his  said  children  respectively  in 
trust  for  such  of  the  children  of  his  said  children  respectively  as 
should  attain  the  age  or  respective  ages  of  twenty-one  years,  or 
should  die  under  that  age  leaving  lawful  issue  living  at  his,  her,  or 
their  decease  or  respective  deceases,  and  his,  her,  or  their  heirs  and 

(1)  5  Ves.  465. 
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assigns,  if  more  than  one,  as  tenants  in  common ;  but  so  neverthe-     Y.-CM. 
less  that  the  child  or  children  of  each  of  his  children  should  take       1870; 
his,  her,  or  their  own  parent's  share  only ;  and  in  case  of  a  failure       j„  re 
•of  such  issue  of  either  of  his  said  children,  then  in  trust  for  his    ^^^^^ 

other  surviving  children  or  child  in  like  manner  in  all  respects       

as  their,  his,  or  her  original  shares  or  share  were  or  was  therein- 
before given. 

The  testator  died  on  the  30th  of  December,  1854.  His  daughter 
Emma  died  in  his  lifetime,  in  August,  1854,  leaving  an  only  child, 
Mza  Vecde,  who  was  born  in  December,  1850.  His  three  other 
children  survived  him.  JtUia  died  unmarried  in  1859,  leaving  her 
brother  George,  who  was  a  bachelor,  her  sister  Matilda,  who  was 
married  to  James  Walter  Thomas,  and  had  only  one  child,  namely. 
Jams  WiUiam  Thomas,  and  her  niece,  Eliza  Veale,  her  surviving. 

In  1869  the  Bristol  Local  Board  of  Health  purchased  part  of 
the  testator's  freehold  estates,  and  paid  the  purchase-money, 
£2848  13s.  4i.,  into  Court  under  the  Lands  Clauses  Consolidation 
Act,  1845. 

This  was  a  Petition  by  George  Arnold,  Matilda  Thomas,  and 
James  William  Thomas,  for  the  investment  of  the  fund  in  Court  on 
mortgage  security,  and  for  payment  of  the  income  to  the  parties 
entitled  under  the  wilL 

The  Petition  raised  the  question,  to  whom  the  share  of  the  testar 
tor's  freehold  estates,  to  which  his  daughter  Julia  was  entitled  for 
her  life,  devolved  upon  her  death. 

Mr.  Glasse,  Q.C.,  and  Mr.  HaHett,  for  the  Petitioners : — 

The  share  of  Julia  upon  her  death  became  divisible  into  moieties 
between  George  and  Maiilda,  the  testator's  smTiving  children,  for 
their  respective  lives,  with  remainder  to  such  of  their  respective 
{children  as  attain  twenty-one  or  leave  issue,  in  the  same  manner  as 
their  respective  original  shares ;  and  Eliza  Veale,  the  child  of  Emma, 
takes  no  interest  in  it.  The  question  depends  on  the  construction 
of  the  words  *'  other  surviving  children,"  and  the  modern  autho- 
rities have  established  the  rule  that,  in  construing  wills,  the  words 
^survivor"  or  "surviving"  must  receive  their  natural  meam'ng, 
nnless  the  will  contains  some  strong  indication  that  the  testator 
intended  to  use   them  in    a    different    sense :   In  re  Corbetfs 
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V.-C.  JH.     Trusts  (1) ;  Smith  v.  Osborne  (2) ;  In  re  Ustkke  (3).    Here  there 

1870        is  nothing  to  shew  any  such  intention  on  the  part  of  the  testator, 

jn  ^       except  the  improbability  that  he  should  make  his  bounty  to  the 

^nold's     children  of  each  of  his  children  depend  on  the  accident  of  the 

parent  surviving  the  person  whose  share  is  given  over  ;  and  that 

was  held  in  In  re  Corhett's  Trusts  not  to  justify  the  Court  in 
construing  the  words  in  any  other  than  their  natural  sense.  MU- 
som  V.  Awdry  (4)  is  on  all-fours  with  the  present  case,  and  was 
treated  as  a  binding  authority  in  In  re  CorhetPs  Trusts. 

[They  also  referred  to  Cripps  v.  Wdcott  (5) ;  Howard  v. 
Collins  (6) ;  Corneek  v.  Wadman  (7) ;  Bowling  v.  Bowling  (8) ;  and 
In  re  Potter's  Trusts  (9).] 

Mr.  Everitt,  for  Miza  Veale : — 

The  word  "  surviving  "  will  be  construed  "  other  "  when  the  ecu- 
text  requires  it :  In  re  Corhett's  Trusts ;  WUfnot  v.  WUmoi  (10). 
Here  the  words,  ^'  in  like  manner  in  all  respects  as  their,  his,  or 
her  original  share  or  shares  are  or  is  hereinbefore  given,"  shew 
that  the  testator  intended  a  share  of  the  accruing  share  to  go  to 
the  children  of  each  of  his  other  children,  whether  or  not  their 
parent  might  have  survived  and  taken  a  life  interest.  In  Eyre  v. 
Marsden  (11),  it  was  held,  upon  a  gift  over  very  similar  to  this,  that 
the  words,  "  in  the  same  manner  as  before  mentioned  touching  the 
original  shares,"  introduced  the  provision  for  cliildren  in  the  event 
of  the  parents'  death  before  the  happening  of  the  accruer,  and 
therefore  that  the  word  "surviving"  must  be  construed  " other "" 
to  give  effect  to  the  intention.  The  effect  of  construing  the  word 
*^  surviving  "  strictly  in  this  will  would  be,  that  if  the  last  survivor 
of  the  testator's  children  leaves  no  issue  there  will  be  an  intestacj 
as  to  one  fourth  share.  In  MUsom  v.  Awdry  and  In  re  Corbetf» 
Trusts  the  words  were  ** survivors  or  survivor;"  here  the  words 
"  other  surviving  "  would  make  nonsense  if  construed  literally,  and 
the  use  of  the  word  "  other  "  shews  that  the  testator  intended  to 

(1)  Joh.  591.  (7)  Law  Bep.  7  Eq.  80. 

(2)  6  H.  L.  C.  375.  (8)  Ibid.  1  Ch.  612. 

(3)  35  Beav.  338.  (9)  Ibid.  8  Eq.  52, 

(4)  5  Vc8.  465.  (10)  8  Ves.  10. 

(5)  4  Madd.  11.  (11)  2  Keen,  564 ;  4  My.  &  Cr.  231, 

(6)  Law  Rep.  6  Eq.  349.  240. 
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include  all  bis  other  children.    In  re  TJdiche  (1)  is  distinguishable ;  V.-C.  H. 
there  in  the  original  gift  there  was  no  provision  for  the  children  of       1870 
sons,  and  therefore  no  indication  of  an  intention  that  children  of       ij^re 

deceased  sons  should  participate  in  the  accruing  shares.  '^umf 

Mr.  BabinfftoTij  for  the  Local  Board  of  Health. 

3Ir.  Glasse^  in  reply : — 

The  decision  in  Eyre  v.  Marsden  (2)  turned  upon  the  fact  that 
the  original  gift  was  made  to  a  class,  with  a  proviso  that  the  i^sue 
of  those  members  of  the  class  who  should  die  before  the  period  of 
distribution  should  stand  in  the  place  of  their  parents.  But  here, 
as  in  Milsom  v.  Awdry  (3),  the  original  gift  is  to  the  children  for 
their  lives  with  remainder  to  their  children.  The  present  Lord 
Chancellor,  in  In  re  CorbeH's  Trusts  (4),  followed  Mibom  v, 
Awdry,  and  distinguished  JEyre  v.  Marsden. 

Mr.  Ohitty,  amicus  curise,  mentioned  Badger  v.  Gregory  (5). 


June  10.    Sib  K.  Malins,  V.C.  : — 

The  question  on  this  Petition  arises  upon  the  construction  of 
the  will  of  William  Amoldy  made  in  1852.  The  testator  at  the 
time  of  making  his  will  had  four  children,  Oeorge,  JtUia,  Matilda, 
and  Emma,  By  his  will  he  devised  his  freehold  estates  as  follows : — 
[His  Honour  read  the  devise  down  to  the  gift  over  on  failure  of 
issue.]  That  is  a  plain  gift  of  one  fourth  to  each  of  the  children 
for  life,  with  remainder  to  his  or  her  children  who  should  attain 
twenty-one  or  leave  issue,  in  fee.  Then  comes  the  clause  upon 
which  this  question  arises :  "  And  in  case  of  a  failure  of  such  issue 
of  either  of  my  said  children,  then  in  trust  for  my  other  surviving 
children  or  child  in  like  manner  in  all  respects  as  their,  his,  or  her 
original  shares  or  share  are  or  is  hereinbefore  given."  It  is  quite 
clear  that  under  that  clause  the  accruing  shares  are  given  over  in  the 
same  manner  as  the  original  shares — that  is  to  say,  to  the  children 

(1)  35  Beav.  338.  (3)  5  Ves.  465. 

(2)  4  My.  &  Cr.  231.  (4)  Joh.  591. 

(5)  Law  Rep.  8  Eq.  78. 
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y.-G.  M.     for  life,  with  remainder  to  their  children  who  attain  twenty-one  or 

1870        leave  issue.    The  difSculty  has  arisen  in  this  way :  Oeorge  and 

j„^0       Matilda  are  now  living;  Emma  died  in  the  testator's  lifetime, 

-^oLD's     leaving  a  child  who  is  now  living ;  Julia  died  after  the  testator  s 

death,  unmarried  :  and  the  question  is,  whether  upon  her  death 

her  share  of  the  testator's  real  estate  went  to  Oeorge  and  Matilda 
as  the  only  surviving  children  of  the  testator,  to  the  exclusion  of 
Emma's  child. 

Now,  the  cardinal  rule  in  the  construction  of  wills  is  to  give 
effect  to  the  intention  of  the  testator.  Here  the  intention  of  the 
testator  is  clearly  expressed,  that  those  of  his  children  who  sur- 
vived him  in  themselves  or  their  children  should  take  original 
shares ;  the  question  is,  whether  he  did  not  intend  that  the  accru- 
ing shares  should  go  in  the  same  way  to  those  of  his  children  who 
survived  in  themselves  or  their  children.  I  think  that  it  is  impos- 
sible to  doubt  that  this  was  his  intention.  The  authority  principally 
relied  on  by  Mr.  Olasse  in  support  of  the  narrower  construction 
was  the  case  of  MiUom  v.  Awdry  (1).  There  the  words  of  the  will 
were  substantially  the  same  as  those  of  the  will  before  me ;  and 
Lord  Alvardey^  after  much  hesitation,  came  to  the  conclusion  tliat 
the  words  "  survivors  or  survivor  "  must  be  construed  strictly, 
and  that  the  issue  of  a  nephew  who  was  dead  at  the  time  of  the 
accruer  could  not  take  part  of  the  accruing  share.  He  says  him- 
self that  his  mind  fluctuated  very  much,  and  that  he  came  to 
that  conclusion  with  doubt  and  hesitation.  I  regret  that  he  came 
to  that  conclusion,  and  am  satisfied  that  it  was  an  erroneous  con- 
clusion, and  contrary  to  a  long  line  of  subsequent  authorities,  and 
that  it  is  no  longer  a  binding  authority. 

The  first  case  which  is  opposed  to  Milsam  v.  Atodry  is  IFt^nio^ 
V.  Wilmot  (2)  ;  there  the  bequest  was  of  one-third  of  the  testator's 
property  to  each  of  his  three  children  at  certain  ages,  and  if  either  of 
them  died  before  attaining  those  ages  respectively,  his  or  her  share 
to  be  equally  divided  between  the  two  surviving  children ;  and  in  the 
event  of  the  death  of  two  before  such  ages,  then  the  whole  to  go  to 
the  surviving  child ;  and  if  all  should  die  before  such  ages  then  over. 
One  of  the  children* attained  the  specified  age  and  died;  then 
another  died  under  the  specified  age,  and  the  question  was,  whether 

(1)  5  Ves.  465.  (2)  8  Ves.  10. 
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the  whole  of  his  share  went  to  the  sole  sarvitiug  child.     The  use     V.-C.  M. 
of  the  word  "  sarviying  "  presented,  no  diflBculty  to  the  great  and        1870 
experienced  mind  of  Lord  Eldon,  and  he  decided  that  it  must  be        in  re 
<!oiistrued  as  "  other  "  to  give  effect  to  the  plain  intention : — [His    '^^^uaro.* 

Honour  read  the  judgment  in   WUmot  v.  Wilmot  (1),  and  con-        

tinued : — ]  Upon  this  question  the  case  of  Eyre  v.  Marsden  (2) 
is  a  leading  and  most  important  authority : — [His  Honour  read  the 
head-note  of  that  ciuse,  and  continued : — ^]  There  it  was  held,  first 
by  Lord  LangdaJe^  and  afterwards  on  appeal  by  Lord  Cottenhamy 
that  the  word  "  surviving "  must  be  read  "  other,"  and  that  the 
issue  of  the  grandchildren  who  had  died  were  entitled  to  the  same 
interest  in  the  shares  of  the  grandchildren  who  died  without  issue 
as  their  parents  would  have  taken  if  living : — [His  Honour  read 
Lord  CoUenham's  judgment  on  this  point  (3),  and  continued : — ] 
The  same  question  arose  in  Hawkins  v.  Hamerton  (4),  and  was 
decided  in  the  same  manner  by  Sir  Lancelot  ShadtoeUy  who  had 
decided  a  similar  point  in  the  previous  case  of  Aiton  v.  Brooks  (5). 
But  it  was  contended  by  Mr.  Olasse  that  not  these  earUer  autho- 
rities, to  which  I  have  referred,  but  the  case  of  In  re  Corhetfs 
Trusts  (6),  decided  by  the  present  Lord  Chancellor  when  Vice- 
Ohanoellor,  should  be  the  guide  for  the  decision  of  this  case.  That 
was  a  peculiar  case;  but  I  think  that  the  observations  of  the 
learned  Judge  shew  that  he  did  not  intend  to  go  against  the 
decisions  in  Eyre  v.  Marsden  (7)  and  Hawkins  v.  Hamerton,  and 
the  other  important  authorities  to  which  I  have  referred.  He 
says,  "  The  question  as  to  both  clauses  is,  whether  the  words  *  sur- 
rivors  or  survivor  *  can  be  read  *  others  or  other ' ;  and  I  am  bound 
to  say,  that  the  later  authorities  lean  more  strongly  than  the 
earlier  ones  to  the  strict  construction  of  words."  Now  that  is  often 
8aid,  but  I  cannot  find  that  it  is  so ;  I  think  that  the  rule  is,  that 
you  must  construe  the  word  "  survivor  "  as  "  other  "  whenever  you 
i^  that  the  testator  meant  to  use  it  in  that  sense.  Then  he  goes 
on  to  say  that,  **  in  cases  where  it  is  necessary  to  do  so  in  order  to 
render  a  will  intelligible,  or  where  a  clear  and  necessary  inference 

(1)  8  Vea.  10.  (4)  16  Sim.  410. 

(2)  2  Keen,  564;  4  My.  &  Cr.  231.  (5)  7  Ibid.  204. 

(3)  4  My.  &  Cr.  238-240.  (6)  Joh.  591. 

(7)  4  My.  &  Cr.  231. 
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V.-O.  M.     can  be  drawn  from  the  terms  of  the  will,  the  Court  will  not  hesi- 

1870        tate  to  construe  the  words  *  survivors  or  survivor '  as  *  others  or 

In  re       Other.' "    [ffis  Honour  then  read  the  passage  from  the  same  judg- 

^BCbM*     ment  (1),  beginning  "  The  other  class  of  cases,"  and  ending  "  their 

natural  sense,"  and  continued : — ^    These  passages  shew  that  the 

present  Lord  Chancellor  did  not  intend  to  go  against  these  eariier 
cases;  his  decision  proceeded  upon  a  distinction  which  he  fonnd 
between  the  case  before  him  and  those  cases.  I  am  of  opinion 
that  there  is  no  distinction  in  principle  between  this  case  and  Ikfre 
y.  Marsden  (2)  and  those  other  authorities,  and  therefore  I  do  not 
feel  pressed  by  the  case  of  In  re  Corbett*8  Trusts  (3). 

With  regard  to  the  case  of  In  re  Usticke  (4),  which  was  also 
pressed  upon  me,  I  confess  that  I  should  have  come  to  a  different 
conclusion  upon  the  construction  of  that  will  from  that  of  the 
Master  of  the  Bolls ;  but  His  Lordship  proceeded  upon  the  parti- 
cular language  of  the  will,  and  did  not  profess  to  decide  in  oppo- 
sition to  Eyre  v.  Marsden,  I  do  not,  therefore,  feel  pressed  by 
that  case. 

JxL  Smith  V.  Osborne  (5)  the  word  "  surviving  "  was  construed  to 
mean  "  other,"  notwithstanding  the  observations  of  Lord  Cran- 
worthy  which  were  relied  on  by  Mr.  Olasse.  The  latest  case  on  thi^ 
subject  is  Badger  v.  Gregory  (6),  decided  by  Vice-Chancellor 
James.  That  case  was  substantially  the  same  as  the  present  case  :— 
[His  Honour  read  the  passage  from  the  judgment  (7)  from  ''If 
instead  of  this  simple  case,"  to  "  vested  interest,"  and  continued :— ] 
In  that  decision  I  entirely  concur.  In  the  present  case  it  is,  in 
my  opinion,  clear  that  the  testator  did  not  intend  the  interest  of 
his  grandchildren  to  depend  on  the  accident  of  their  parent  sor 
viving  or  not  surviving  the  period  at  which  the  accruer  should 
take  place ;  he  has  used  the  words  "  other  surviving  children ;"  I 
think  that  he  meant  ''  other  children,"  though  he  has  erroneouslv 
added  the  word  "  surviving." 

There  must,  therefore,  be  a  declaration  that  the  share  of  Juli^ 
became  divisible  in  thirds  upon  her  death,  and  that  the  daughter 

(1)  Joh.  597.  (4)  35  Beav.  338. 

(2)  4  My.  &  Cr.  231.  (5)  6  H.  L.  C.  375. 

(3)  Joh.  591.  (6)  Law  Rep.  8  Bq,  78. 

(7)  Law  Rep.  8  Eq.  84,  85. 
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of  £mma,  if  she  attains  twenty-one  or  leaves  issue,  will  be  entitled     V.-O.  M. 
to  one  third  of  it.  1870 
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WiU — Construction — Executory  Trust — "  Strict  Settlement " — Life  Estate — 

Impeachment  of  Waste.  ^^  ^  > 


June  11. 


Where  an  executory  trust  for  the  settlement  of  freehold  estates  *'  in  strict 
settlement "  directs,  cither  expressly  or  by  reference  to  the  trusts  of  other 
property,  that  certain  persons  shall  take  life  estates,  the  use  of  the  words 
"in  strict  settlement**  does  not  make  the  tenants  for  life  dispunishable  for 
waste. 

Sir  EDMOND  Stanley,  by  his  win,  dated  the  23rd  of  October, 
1S42,  bequeathed  his  personal  estate  to  trustees,  in  trust  to  pay  out 
of  the  income  an  annuity  to  his  daughter  Mary  Ann  Bontein  Stanley 
for  her  life,  for  her  separate  use,  without  power  of  anticipation,  and 
an  annuity  to  each  of  his  grandsons  Edmond  Stanley  and  James 
Sianleyy  to  be  forfeited  on  alienation,  bankruptcy,  or  insolvency, 
and  to  accumulate  the  surplus  income  for  twelve  years  from  his 
death,  and  at  the  end  of  that  period  to  stand  possessed  of  the  pro- 
perty and  accumulations,  upon  trust  to  pay  the  income  to  Mary 
Ann  Bontein  Stanley  for  her  life,  for  her  sole  and  exclusive  use 
instead  of  her  annuity,  and,  after  her  death,  to  pay  the  income,  ^*  in 
manner  and  subject  to  the  restrictions  and  conditions  thereinbefore 
provided  to  prevent  the  alienation  or  incumbering  of  the  same," 
to  Edmond  Stanley  and  James  Stanley  equally  as  tenants  in  com- 
mon during  their  respective  lives,  with  benefit  of  survivorship 
between  them,  if  either  should  die  in  the  lifetime  of  the  other 
without  leaving  issue  living  at  his  death,  and  after  their  respective 
deaths,  as  to  a  moiety  of  the  property,  to  the  use  of,  or  in  trust  for, 
the  first  son  of  Edmond  Stanley  who  should  attain  twenty-one,  his 
lieirs,  executors,  administrators,  and  assigns,  with  remainder,  in 
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V.-O.  M.     case  such  first  son  should  die  under  twenty-one  without  leaving 
1S70        issue  male  living  at  his  death,  to  the  second  and  every  other  son 

Stanley  successively  of  Edmond  Stanley  who  should  attain  twenty-one,  or 
CouLrauRST.  ^^®  nnder  that  age  leaving  issue  male,  and  the  heirs,  executors, 
—  administrators,  and  assigns  of  such  sons  successively,  with  remain- 
der, in  default  of  such  son  or  sons,  to  the  use  of  the  daughters  of 
Edmond  Stanley  in  equal  shares,  as  tenants  in  common,  the  share 
of  each  to  be  vested  at  twenty-one  or  marriage,  and  as  to  the  other 
moiety,  upon  similar  trusts  for  the  sons  and  daughters  of  Janves 
Stanley  ;  and  in  case  there  should  be  no  child  of  Edmond  Stanley  or 
James  Stanley  who  should  become  entitled  to  the  personal  estate 
under  the  trusts  of  the  will,  then  upon  other  trusts,  with  an  ultimate 
trust  for  the  testator's  own  right  heirs  and  next  of  kin  according  to 
the  statute.  And  the  testator  empowered  and  directed  his  trustees^ 
as  soon  as  a  convenient  opportunity  should  occur,  to  invest  all  his 
money,  funds,  and  property  in  the  purchase  of  fee  simple  or  free- 
hold estates  of  inheritance  in  3igland  or  Ireland,  and  he  directed 
that  the  estates  so  to  be  purchased  should  be  settled  ^  in  strict 
settlement"  and  by  proper  conveyances,  and  should  be  subject  to 
and  enure  to  the  same  uses,  and  upon  and  for  the  same  trusts,  Sec, 
to,  upon,  and  for  which  the  money,  funds,  and  property  aforesaid, 
together  with  the  accumulations  thereof,  were  and  stood  limited 
and  settled,  and  should  be  subject  to  the  like  trusts,  interests,  and 
purposes,  and  for  and  to  the  same  persons  respectively,  and  with 
such  remainders  over,  as  the  money,  funds,  and  property  therein- 
before vested  in  his  trustees  was  limited  and  settled,  or  as  near 
thereto  as  the  nature  and  quality  of  the  estates  so  to  be  purchased 
would  permit.  And  he  devised  a  freehold  estate  in  Irdand  to 
Mary  Ann  Bontein  Stanley  for  her  life,  and  after  her  death  to 
Edmond  Stanley  for  his  life,  with  remainder  to  his  first  and  ever}' 
other  son  successively,  and  the  heirs  male  of  their  respective 
bodies,  "in  strict  settlement,"  with  remainders  over,  with  an 
ultimate  remainder  to  his  own  right  heirs. 

The  testator  died  in  April,  1843,  and  this  suit  was  soon  after- 
wards instituted  by  Mary  Ann  Bontein  Stanley,  Edmond  Stanley^ 
and  James  Stanley,  for  the  administration  of  his  estate. 

The  trustees,  with  the  sanction  of  the  Court,  had  invested  part 
of  the  testator's  personal  estate  in  the  purchase  of  a  freehold 


V. 
CJOXJLTHTBST. 


VOL.  X.]  EQUITT  OASES.  261 

estate,  and  the  question  which  had  arisen,  in  preparing  a  settlement     v.-a  M. 
of  the  purchased  estate  in  accordsoice  with  the  directions  in  the        1870 
will,  whether  the  estates  limited  to  the  tenants  for  life  should  or     Stanley 
shoold  not  be  without  impeachment  of  waste,  was,  by  the  direction 
of  the  Judge,  adjourned  into  Court 

The  case  was  opened  on  the  30th  of  April,  when  the  follow- 
ing authorities  were  mentioned  as  bearing  upon  the  question,  yiz. : — 
Davenport  v.  Davenport  (1) ;  Viscount  Some$dode  v.  West  (2) ; 
Bankes  v.  Le  Despencer  (3) ;  White  v.  Brigg$  (4) ;  Aidon  v, 
Mon  (5) ;  Liitlelon  (6) ;  Mr.  Stucmston's  note  to  Davis  v.  DuJce 
of  Marlborough  (7)  ;  Higginson  v.  Bameby  (8) ;  but  the  argument 
was  postponed. 

June  11.  Mr.  Freding,  for  infant  sons  of  Edmond  Stanley,  and 
Mr.  Vaugluin  Hawkins,  for  the  trustees : — 

The  life  estates  ought  not  to  be  limited  without  impeachment  of 
waste.  The  rule  is  clearly  laid  down  in  Davenport  v.  Daven- 
port,  where  all  the  earlier  authorities  are  examined.  That  case 
decides  that,  in  making  a  settlement  under  an  executory  trust, 
if  the  testator  or  settlor  has  expressly  directed  a  life  estate  to 
be  given,  the  Court  will  not  make  cm  addition  to  the  life  estate 
by  giving  the  tenant  for  Ufe  power  to  commit  waste,  which  is  a 
power  over  the  inheritance :  Levns  Bowles*  Case  (9) ;  Littleton  (10) 
analogous  to  the  power  of  charging  the  inheritance  with  a  jointure 
or  portions.  But  where  the  testator  or  settlor  has  used  words 
which  would  give  the  first  taker  an  estate  of  inheritance,  but  has 
nsed  other  words  shewing  an  intention  that  the  estate  shall  be 
kept  in  the  family,  the  Court,  though  it  cuts  down  the  estate  of 
the  first  taker  to  a  life  estate,  in  order  to  give  e£fect  to  the 
general  intention,  will  leave  in  him  the  largest  possible  measure 
of  ownership  consistent  with  his  being  deprived  of  the  power  of 
alienation,  and  therefore  will  not  make  him  impeachable  for 
waste. 

The  present  case,  like  Davenport  v.  Davenport,  comes  under 

(1)  1  H.  &  M.  775.  (6)  Sect.  352. 

(2)  Law  Eep.  3  Eq.  474.  (7)  2  Sw.  147. 

(3)  10  Sim.  576 ;  11  Ibid.  508.  (8)  2  S.  &  S.  616. 

(4)  16  Ibid.  17 ;  2  Ph.  683.  (9)  11  Rep.  149.. 

(5)  Belt's  Supplement,  2nd  Ed.  142,  (10)  gect.  352. 
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Y.-O.  M.  the  former  of  these  two  classes  of  cases ;  for  here  the  testator  has 

1870  directed  the  purchcksed  estates  to  be  settled  upon  the  same  trusts 

Stanlkt  ^  *^®  personal  estates  in  which  he  had  expressly  created  succes- 

^     ^-  sive  life  interests.  Moreover,  he  had  annexed  to  these  life  interests 

COULTHURST.  ... 

stringent  restrictions  to  prevent  alienation,  shewing  thereby  his 

intention  that  the  tenants  for  life  should  have  the  least  possible 
measure  of  ownership ;  and  in  his  devise  of  his  Irish  estate,  where 
he  has  been  his  own  conveyancer,  he  has  not  given  the  life  estates 
without  impeachment  of  waste.  The  trustees  are  directed  to  pur- 
chase land  in  Ungland  and  Ireland^  and  it  is  very  improbable  that 
the  testator  intended  the  same  tenants  for  life  to  be  impeachable 
for  waste  in  the  case  of  the  devised  estate,  and  unimpeachable  for 
waste  in  the  case  of  a  purchased  estate  in  Ireland^  possibly  adja- 
cent to  the  devised  estate.  The  other  side  will  rely  on  the  use  of 
the  words  "  in  strict  settlement,"  and  on  the  observations  in  Baven- 
port  V.  Davenport  (1),  and  upon  Barikes  v.  Le  Bespencer  (2) ;  but 
in  BanJeea  v.  Le  Bespencer  the  executory  trust  made  no  men- 
tion of  life  estates,  and  in  executing  the  trust  life  estates  were 
limited  only  for  the  purpose  of  giving  effect  to  the  intention  that 
the  estate  should  go  along  with  the  barony ;  and  all  that  the  Yice- 
Chancellor  says  in  Bavenport  v.  Davenport  is,  that  the  term 
"  strict  settlement,"  "  without  more,"  is  understood  to  imply  estates 
for  life  without  impeachment  of  waste.  Here  there  is  "more," 
namely,  an  express  direction  to  create  life  estates,  and  a  strong 
intimation  in  other  parts  of  the  will  that  they  are  not  to  be  without 
impeachment  of  waste. 

[They  also  referred  to  Eigginson  v.  Bameby  (3).] 

'  Mr.  Glassej  Q.C.,  and  Mr.  Speed,  for  the  mortgagees  of  the  life 
estate  of  Mary  Ann  BorUein  Stanley,  and  Mr.  G,  S,  Qreen,  for  the 
Plaintifis : — 

In  Bavenport  v.  Davenport  two  classes  of  cases  are  mentioned, 
in  which  the  Court  in  executing  executory  trusts  directs  the  estates 
for  life  to  be  without  impeachment  of  waste :  viz.,  the  one,  where 
an  estate  of  inheritance  is  cut  down  to  a  life  estate,  to  give  effect  to 
the  intention  of  keeping  the  property  in  the  family,  as  in  Leonard 

(I)  1  H.  &  M.  775.  (2)  10  Sim.  576 ;  11  Sim.  509. 

(3)  2  S.  &  S.  61(]. 
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T.  Earl  of  Stmex  (1)  and  White  v.  Briags  (2) ;  the  other,  where     V.-a  M. 

•        •       •  • 

the  words  '' strict  settlement"  are  used,  as  in   Bankea  v.  Le       1870 
Detpeneer  (8).     In  the  judgment  in  Davenport  v.  Davenport,  as     Staklit 
reported  in  the  Jurid  (4),  the  words  "  without  more  "  do  not  occur ;  cJoulthumt. 

but  those  words  only  mean  that  the  term  "  strict  settlement "  is  of  '     

itself  snfiScient  to  make  the  estates  for  life  without  impeachment  of 
waste.  Here,  the  executory  trust  begins  by  a  direction  to  settle 
the  land  ^'  in  strict  settlement ;"  and  the  case  is  completely 
governed  by  Bankes  y.  Le  Despencer,  which  had  always  been  con- 
sidered a  binding  authority.  In  that  case,  the  same  inference, 
which  is  attempted  to  be  drawn  from  the  deyise  of  the  Irish  estate 
in  this  will,  might  have  been  drawn  with  greater  force  from  the 
fiict  that  the  two  life  estates  limited  by  the  settlement  which  imme- 
diately preceded  the  executory  trust  were  not  limited  without 
impeachment  of  waste.  In  Woclmore  v.  Burrows  (5),  where  the 
direction  was  that  the  estate  should  be  *'  closely  entailed,"  the 
tenants  for  life  were  made  unimpeachable  of  waste. 

The  restrictions  from  alienation,  which  the  testator  imposed  on 
the  life  interests  in  the  personalty,  were  intended  to  secure  the 
personal  enjoyment  of  the  income  by  the  tenants  for  life,  and  have 
to  analogy  to  a  restriction  from  committing  waste. 

Bib  B.  Malins,  Y.C,  after  reading  the  material  parts  of  the 
will,  continued : — 

Beal  estates  of  considerable  value  have  been  purchased  in  pur- 
soance  of  the  direction  in  the  will,  and  as  this  is  an  executory  trust, 
it  has  been  referred  to  Chambers  to  prepare  a  proper  settlement  of 
the  estates  which  have  been  purchased.  The  conveyancing  counsel 
of  the  Court,  in  preparing  the  settlement,  has  felt  a  difficulty  upon 
the  question,  whether  the  tenants  for  life  are  to  be  impeachable  or 
nnimpeachable  for  waste — a  most  material  difference  as  to  their 
power  over  the  estate — and  the  matter  having  come  before  me  in 
Chambers,  I  directed  that  it  should  be  adjourned  into  Court.  Now, 
I  quite  agree  that  this  is  a  question  of  the  intention  of  the  testator ; 
but  it  has  been  argued,  not  only  upon  the  intention  as  shewn  by 

(1)  2  Venu  526.  (3)  10  Sim.  676 ;  11  Sim.  508. 

(2)  15  Sim.  17 ;  2  Ph.  583.        (4)  10  Jur.  (N.S.)  35. 

(5)  1  9im.  512. 
VouX.  T  2 
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y.-O.M.     the  particular  language  of  this  will,  but  also  upon  the  general 
1870        principles  and  rules  of  the  Court  in  reference  to  executory  trusts^ 

Staklxt     the  authorities  principally  relied  on  in  the  argument  being  the 
^^^**         cases  of  Ba/nkes  v.  Le  Deapencer  (1)  and  Davenport  v.  Davenport  (2). 

I  will  first  consider  the  general  principles.    I  think  it  is  clear  that 

where  property  is  given  to  be  settled  upon  A.  and  his  family  in 
strict  settlement,  inasmuch  as  that  would  be,  but  for  the  words  in 
^  strict  settlement,"  a  gift  of  an  estate  of  inheritance  to  A,f  which 
would  of  course  give  him  the  right  to  commit  waste,  the  Courts 
though  it  cuts  down  the  estate  given  to  il.  to  a  life  estate  in  order 
to  give  effect  to  the  words  '*  in  strict  settlement,"  gives  to  J«  the 
utmost  power  over  the  property  consistent  with  his  estate  being  so 
cut  down,  and  therefore  makes  him  unimpeachable  for  waste.    I 
think  it  is  equally  clear,  that  where  the  direction  is  to  settle  the 
property  upon^.  for  life  with  remainder  to  his  sons  successively  in 
tail,  with  remainder  to  B.  for  life,  with  remainder  to  his  sons  sac* 
cessively  in  tail,  with  remainder  over,  the  tenants  for  life  take  simply 
life  estates  with  the  ordinary  restrictions  attached  by  law  to  life 
estates,  and  are  therefore  impeachable  for  waste.     That  was  the 
case  of  Davenport  v.  Davenport ;  there  the  trust  was  to  settle  the 
estate  to  the  use  of  Oeorge  Horatio  Davenport  for  life,  with  remainder 
to  his  first  and  other  sons  successively  in  tail  male,  or  tail  general, 
or  in  tail  male  with  remainder  in  tail  general,  or  otherwise  in  tail^ 
as  he  should  think  proper,  with  remamder  to  J3.  T.  Davenport  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  and  so  forth; 
and  it  was  held,  and  correctly  held,  as  no  one  can  doubts  that  the 
tenants  for  life  must  be  impeachable  for  waste.    It  is  true  that^  in 
that  case,  in  commenting  on  Bankes  v.  Le  Deepencery  the  present 
Lord  Chancellor  has  used  this  expression :  ^*  The  decision  may  be 
sustained  on  the  ground  that  the  term  *  strict  settlement*  without 
more  is  understood,  in  accordance  with  the  common  form  of  such 
instruments,  to  imply  estates   for  life  without  impeachment  of 
waste ;  in  fact,  the  largest  possible  estate  consistent  with  the  pre- 
servation of  the  property  in  the  family,  comprising  (as  such  settle- 
ments do  in  their  ordinary  form),  the  largest  powers  for  jointures^ 
portions,  and  the  like,  so  as  to  make  the  tenant  for  life,  as  nearly 
as  may  be,  owner,  so  far  as  that   character  can  be  separated 
(1)  10  Sinu  576 ;  11  Sim.  506.  (2)  1 H.  &  M.  775. 
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from  the  power  of  alienation.'*    I  must  say  that  I  think  that  some     T.-O.M. 
of  those  ezpressionfif,  even  as  they  appeal*  in  the  authorized  report,       1870 
are  somewhat  too  wide,  and,  probably,  go  rather  beyond  the  mean*     stanlit 
ing  which  the  Lord  Chancellor  intended  to  convey.    I  do  not  coui^^^i^jBg^. 

believe  that  a  case  has  ever  occurred  in  which  a  mere  direction  to       

settle  an  estate  on  one  for  life  with  remainders  over  in  strict 
settlement  has  been  held  to  make  the  tenant  for  life  unimpeach- 
able for  waste. 

When  the  case  of  Bankes  v.  Le  Despencer  (1)  is  looked  into,  the 
principle  of  it  is  clear ;  there  the  estates  were  settled  upon  Thamoi 
Lord  Le  Beapencer  and  ThomoB  Stapleton  successively  for  their 
lives,  and  they  were  made  impeachable  for  waste,  and  after  the 
death  of  the  survivor  the  estates  were  to  be  strictly  settled  so  as  to 
go  along  with  the  dignity  of  Le  Deepeneer,  so  long  as  the  person 
possessed  of  the  same  dignity  should  be  a  lineal  descendant  of 
Thomas  Lord  Le  Despeneer.  The  object  of  the  settlors  was  to 
carry  the  estate  in  a  perpetual  series  of  devolutions  with  the  title ; 
or,  in  other  words,  as  the  devolution  of  the  title  is  the  same  as  that 
of  an  estate  tail,  to  create  a  perpetual  estate  tail  or  something 
like  it  In  order,  therefore,  to  give  effect  to  the  general  intention, 
it  was  necessary  to  cut  down  the  estate  of  the  first  taker  under  the 
executory  trust  to  a  life  estate,  and  it  was  on  the  ground  that  his 
estate  was  so  cut  down  that  he  was  made  unimpeachable  for 
Traste. 

The  question  before  me  is  thus  dealt  with  by  the  present  Lord 
Chancellor  in  his  judgment  in  Davenport  v.  Davenport  (2) :  **  All 
these  authorities  have  this  common  quality,  viz.,  that  words  im- 
porting a  larger  estate  are  cut  down  to  an  estate  for  life  without 
impeachment  of  waste ;  but  no  case  has  been  cited  where  an  estate 
for  life  has  had  any  addition  made  to  it  by  the  manner  in  which 
the  Court  has  executed  an  executory  trust"  The  general  doctrine 
of  the  Court  is,  that  where  the  executory  trust  is  in  such  a  form 
as  would  give  the  first  taker  an  estate  of  inheritance,  but  the 
general  object  of  the  trust  can  only  be  effected  by  cutting  down 
that  estate  to  an  estate  for  life,  as  in  Leonard  v.  Earl  of  Stcssex  (3), 
and  all  that  long  line  of  cases  referred  to  in  Fearne  on  Contingent 

(1)  10  Sim.  676 ;  11  Sim.  508.  (2)  1  H.  &  M.  779. 

(3)  2  Vem.  626. 

r2  2 
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V.-G.  Hi     Bemainders,  in  which  the  general  intention  could  only  be  effected 

1870       by  limiting  estates  to  the  issue  as  purchasers,  there  the  life  estates 

Stanlxt     Are  made  unimpeachable  for  waste.    But  no  one  could  suppose  that 

CouLTHDiwr  ^^  *  testator  were  to  direct  a  settlement  to  be  made  on  A.  for  life 

with  remainder  to  his  issue  without  adding  the  words  "  in  strict 

settlement/'  A,  would  be  impeachable  for  waste ;  but  that  if  the 
testator  had  directed  a  settlement  in  precisely  the  same  terms, 
but  added  the  words  "in  strict  settlement/*  A.  would  be  unim- 
peachable of  waste.  On  the  contrary,  in  my  opinion,  the  addition 
of  the  words  "in  strict  settlement"  would  rather  cut  down  than 
enlarge  the  measure  of  ownership  to  be  allowisd  to  the  tenant  for 
life. 

To  apply  these  principles  to  the  present  case.  The  direction 
here  is  to  settle  the  estates  in  strict  settlement  upon  the  same 
trusts,  &c.,  as  the  personal  estate — ^that  is  to  say,  upon  the  testator's 
daughter  and  her  sons  successively  for  life,  with  remainders  over. 
The  testator,  being  the  owner  in  fee  simple  of  an  estate  in  Irelaniy 
has  devised  that  estate  to  his  daughter  for  life,  with  remainder  to 
his  grandson  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male  "  in  strict  settlement,"  and  has  not  made 
the  tenants  for  life  of  that  estate  unimpeachable  of  waste ;  he  has 
empowered  his  trustees  to  purchase  land  in  Ireland,  and,  I  think, 
he  has  clearly  shewn  by  the  devise  of  the  Irish  estate,  what  he 
meant  in  the  executory  trust  by  the  words  "  in  strict  settlement/* 
and  that  he  intended  that  under  the  limitations  of  the  estates  to  be 
purchased  with  his  personal  estate,  the  tenants  for  life  should  be 
in  the  same  position  as  under  the  limitations  which  he  has  himself 
created  of  his  Irish  estate. 

The  result  is,  that  construing  this  will  not  only  by  the  general 
doctrine  of  the  Court,  but  also  by  the  particular  language  of  the 
instrument  itself,  I  must  hold  that  the  settlement  is  to  be  made  in 
the  same  manner  as  in  Davenport  v.  Davenport  (1) — that  is  to  say, 
that  the  tenants  for  life  are  not  to  be  made  dispunishable  for  waste. 
It  was  a  very  proper  case  to  be  argued,  and  the  costs  of  all  parties 
must  be  paid  out  of  the  corpus  of  the  testator's  estate. 

I  may  add,  that  since  the  case  was  opened  on  the  30th  of  April, 
when  cpun^  at  my  request  furnished  me  with  a  list  of  the  autho- 

(1)  1  H.  &  M.  779. 
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rities  on  which  they  intended  to  rely,  I  have  had  the  opportunity     y.-0.  H 
of  reading  and  considering  them  all.  1870 


Solicitors :  Messrs.  Linklaters,  Haekwood,  dk  Addison  ;  Mr.  Eacon  ;         ,,, 
Messrs.  Farrer,  Ouvry,  &  Farrer.  Oodlthobot. 


June  27,  28. 


L AMBE  V.  E AMES.  v.^.  M. 

1870 
Wm — Ccnstruction — Trust  or  Absolute  Interest, 

A  testator  devised  to  his  wife  his  freehold  estate  at  A.,  and  all  his  personal 
property  **  to  he  at  her  disposal  in  any  way  she  may  think  best  for  the  benefit 
of  herself  and  family  "  : — 

ffeldf  an  absolute  gifL 

John  LAMBE,  hy  Us  win,  dated  the  13ih  of  March,  1833, 
willed  and  heqneathed  to  his  wife,  Elizabeth  Lanibe,  his  freehold 
estate,  sitnate  and  being  No.  29,  CocJcspur  Street,  in  the  county  of 
Middlesex,  and  also  all  his  personal  property,  consisting  of  stock- 
in-trade,  book-debts  and  household  furniture,  and  property  of 
etery  description  belonging  to  him,  the  whole  of  the'  aforesaid 
property  **  to  be  at  her  disposal  in  any  way  she  may  think  best 
for  the  benefit  of  herself  and  family." 

The  testator  died  in  1851. 

Elizabeth  Lambs,  the  widow,  by  her  will,  dated  the  28th  of 
February,  1857,  devised  "  her  freehold  messuage  No.  29,  Chckspur 
Street,^'  to  A.  Chippendale  (who  predeceased  her),  and  John  Whit- 
vMre,  their  heirs  and  assigns,  upon  trust,  for  her  daughter  Elizabeth 
Eanies,  for  her  life,  subject  to  and  charged  with  the  payment  of 
an  annuity  of  £70  to  her  grandson,  Eenry  Lambe,  during  the  lifd 
of  her  daughter,  and  after  the  death  of  her  daughter  she  directed 
the  trustees  to  divide  the  rent  between  her  grandchildren,  Henry 
Lanibe  and  Charles  Fames  (the  son  of  Elizabeth  Fames),  in  equal 
shares  during  their  joint  lives,  and  on  the  death  of  either  of  them, 
she  devised  the  house  to  the  longest  liver  of  them,  his  heirs  and 
assigns. 

JLlizabeth  Ldmbe  died  in  January,  1865,  and  Elizabeth  Fames 
and  her  husband  took  possession  of  the  house. 
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y.-O.M.         This  was  a  suit  by  Senry  Lamhe^  who  was  an  illegitimate  son  of 

1870        a  son  of  John  and  Elizdhdh  Lambe^  and  was  bom  in  the  lifetime  of 

j^^l^      John  Larnbef  but  after  the  date  of  his  will,  against  Elizabeth  Fames 

-jj^       and  her  husband,  and  Thomas  Whilmore,  to  enforce  the  payment 

—       of  the  annuity  given  to  him  by  the  will  of  Mizaheth  Lanibe, 

The  PlaintifiTs  right  to  the  annuity  was  resisted  by  Mr.  and 
Mrs.  Eames,  on  the  ground  that  under  the  will  of  John  Lamhe^ 
Mizaheth  Larnbe  could  only  dispose  of  the  house  for  the  benefit  of 
herself  and  family,  and  therefore  could  not  charge  it  with  an 
annuity  in  favour  of  the  Plaintiff,  who,  being  illegitimate,  was  not 
one  of  the  family. 

Whiimore  never  acted  as  a  trustee,  and  disclaimed  after  the 
institution  of  the  suit. 

Mr.  Cottony  Q.C.,  and  Mr.  Warner,  for  the  Plaintiff: — 

Under  the  will  of  John  Lambs  his  widow  took  an  estate  in  fee 
simple  in  the  house  No.  29,  Cockspur  Street,  and  no  trust  was 
imposed  upon  her  to  dispose  of  it  for  the  benefit  of  her  family  or 
the  testator's  family.  The  use  of  the  word  "  estate  "  was  sufficient 
to  give  her  the  fee,  and  the  only  question  is,  whether  the  words 
"  to  be  at  her  disposal  in  smy  way  she  may  think  best  for  the 
benefit  of  herself  and  family "  create  either  a  trust,  or  a  power 
in  the  nature  of  a  trust.  These  words  merely  indicate  the  reason 
which  induced  the  testator  to  give  her  the  property,  and  do  not 
cut  down  the  gift  In  Brook  v.  Brook  (1),  Beeves  v.  Baker  (2),  and 
Howarth  v.  Deu)eU(S),  under  very  similar  bequests,  it  was  held  that 
no  trust  was  created.  In  all  the  cases,  such  as  BJarding  v.  G/yn(4) 
where  powers  have  been  held  to  be  in  the  nature  of  trusts,  the 
interest  of  the  donee  was  plainly  intended  to  be  confined  to  his 
own  life :  Lord  St,  Leonards  on  Powers  (5).  Here  the  property 
was  to  be  at  the  absolute  disposal  of  the  widow ;  she  might  have 
sold  the  house  and  spent  the  proceeds  in  paying  her  own  debts  if 
she  thought  that  such  a  course  would  be  most  beneficial  to  herself 
and  family.  The  uncertainty  of  the  objects  is  fatal  to  the  conten- 
tion that  this  is  a  precatory  trust :  Knight  v.  Knight  (6) ;  WiBiauM 

(1)  3  Sm,  &  Giff.  280.  (4)  1  Atk.  469. 

(2)  18  Bcav.  372.  (5)  8th  Ed.  p.  690. 

(3)  29  Ibid.  18.  ^  (6)  3  Beav.  148. 
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V.  jmiam{l)  ;  WM  v.  Wodb  (2) ;  Orem  v.  Marsden  (3)  ;  Aleo^     V.-a  IL 
ander  y.  Alexander  (4).  1870 


Eames : — 

Elizabeth  Lambe  took  the  house  under  the  will  of  John  Lanibe, 
npon  trust  for  herself  and  family.  No  doubt  the  deyise  gave  her 
a  legal  estate  in  fee,  and  probably  she  could  have  sold  the  house 
and  given  a  good  title  to  a  purchaser,  though  it  may  be  doubted 
whether  her  receipt  for  the  purchase-money  would  have  been  a 
sufficient  discharge ;  but  she  would  have  held  the  purchase-money 
upon  trust  for  herself  and  family.  It  is  not  a  case  of  a  power  in 
the  nature  of  a  trust,  nor  of  a  precatory  trust,  but  of  an  imperative 
trnst  with  a  discretion  as  to  the  manner  of  executing  it :  GroeheU 
v.  Crockett  (5) ;  Scdushury  v.  Benion  (6) ;  Woods  v.  Woods  (7) ; 
Baikes  v.  Ward  (8) ;  Godfrey  v.  Godfrey  (9).  The  words  in  this 
will  <'  to  be  at  her  disposal,*'  &c.,  are  quite  as  strong  to  create  a 
trust  as  the  words  ''to  the  intent  that  she  may  dispose,"  &C.,  in 
^iioSses  V.  Ward.  There  is  no  such  uncerteiinty  in  the  word 
''iianiily"  as  to  prevent  the  Court  from  holding  that  there  is  a 
trust :  Woods  v.  Woods.  In  Brook  v.  BrooJc  (10)  the  devisee  was 
a  married  woman,  and  the  words  there  relied  on  as  creating  a 
trust,  might  have  been  only  intended  to  exclude  her  husband's 
niarital  control;  that  case  has  been  questioned:  Bawkins  on 
Wills  (11).  In  Howorth  v.  Dewell  (12)  there  was  merely  a  power 
annexed  to  an  absolute  gift.  In  Beeves  v.  Baker  (13)  the  trust  (if 
any)  was  merely  precatory,  and  the  decision  is  inconsistent  with 
Bhovdion  v.  ShoveUon  (14),  subsequently  decided  by  the  same 
Jadge.  In  Alexander  v.  Aleocander  the  context  of  the  will  shewed 
that  a  trust  was  not  intended. 
[They  also  referred  to  Smith  v.  Smith  (15),  and  Scott  v.  Key  (16).] 

(1)  1  Sim.  (N.  S.)  358.  (9)  2  N.  K.  16. 

(2)  2  Ibid.  267.  (10)  3  Sm.  &  GifF.  280. 

(3)  1  Drew.  646.  (11)  Page  162. 

(4)  2  Jut.  (N.  S.)  898.  (12)  29  Beav.  18. 

(5)  2  Ph.  653.  (13)  18  Ibid.  872. 

(6)  8  K.  &  J.  529.  (14)  32  Ibid.  143. 

(7)  1  My.  &  Cr..40L  (15)  2  Jur.  (N.  8.)  967* 

(8)  1  Hare,  445.  (16)  35  Beav.  291. 


Mr.  Bristowe,  Q.O.,  and  Mr.  W.  Barber,  for  Mr.  and  Mrs.         v. 


EAMHk 
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V.-O.  M.  The  contention  of  the  other  side  requires  the  Court  to  reject  all 

1870  the  words  of  the  will  after  the  gift  to  the  testator^s  wife. 

Lambe  _^^ 

V.  Mr.  HBolh,  for  Whitmore.   • 


Eahes. 


Mr.  Cotton,  in  reply : — 

In  Crockett  v.  CroeJcett  (1)  the  only  gift  to  the  wife  was  in  the 
direction  that  the  property  should  be  at  her  disposal  for  herself 
and  children.  In  Bailees  v.  Ward  (2)  the  words  '^  to  the  intent^" 
were  sufficient  to  create  a  trust,  and  the  objects  of  the  trust  were 
the  "  children."  In  Godfrey  v.  Godfrey  (3)  the  words  **  to  be 
used  for  her  own  and  her  childrens'  welfare/'  were  much  stronger 
than  the  words  in  the  present  case.  Here  the  words  ^*  for  the 
benefit  of  herself  and  family/'  must  be  read  in  connection  with  the 
immediately  preceding  words  ''  she  may  think  best/'  and  not  in 
connection  with  the  words  '*  to  be  at  her  disposal." 

Sir  R.  Malins,  V.C.  : — 

The  testator,  JoJin  Lanibe,  was  absolutely  entitled  to  personal 
property,  and  seised  in  fee  of  a  freehold  estate,  No.  29,  Coekspur 
Street.  He  had  a  wife  and  children,  and  the  question  is,  whether 
he  has  intended  by  his  will  to  give  all  his  property  to  his  wife, 
leaving  her  to  dispose  of  it  as  she  should  think  proper,  or  whether 
he  intended  to  make  her  tenant  for  life,  and  throw  the  obligation 
upon  her  of  disposing  of  the  property  in  favour  of  herself  and  his 
family  after  her  death.  The  words  are  very  short:  "I,  John 
LamhOy  do  will  and  bequeath  to  my  wife  Elizabeth  Lambe  my  free- 
hold estate,  situated  and  being  No.  29,  Cockspur  Street,  and  also 
all  my  personal  property,  consisting  of  stock-in-trade,  book  debts, 
household  furniture,  and  property  of  every  description  belonging 
to  me  " — ^if  the  will  had  stopped  there,  it  is  admitted,  that  though 
the  will  was  made  in  1833,  before  the  WHU  -4(rf,  the  word  "estate" 
is  sufficient  to  pass  the  ^ee  simple  of  the  house.  If  it  had  stopped 
there  the  fee  simple  of  the  house  is  given  to  the  widow,  and  an 
absolute  interest  in  the  personal  property.  There  is  no  attempt 
to  make  her  tenant  for  life,  but  it  is  given  to  her  absolutely ;  bat 

(1)  2  Ph.  553.  (2)  1  Hare,  445. 

(3)  2  N.  R.  16. 
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then  he  proceeds^  *'  the  whole  of  the  aforesaid  property  to  be  at  her     y*-0.  M, 
dispoeal  in  any  way  she  may  think  best  for  the  benefit  of  herself       1870 
and  family"  Lambb 

Now,  what  did  he  mean  by  these  words  ?    I  suggested  whether      E^3[|j5g^ 

she  could  not  have  sold  the  house,  and  whether  any  purchaser  to       

whom  she  had  sold  the  house  could  haye  objected  to  the  title  on 
the  ground  that  she  was  not  tenant  in  fee.  The  Defendant'^ 
counsel  admitted  that  it  was  impossible  that  any  such  objection 
could  have  been  made  to  the  title,  because  she  had  the  fee  simple 
vested  in  her,  and  she  was  to  dispose  of  it  in  any  way  she  though^ 
best  for  the  benefit  of  herself  and  family,  and  if  she  thought  it  best 
for  the  benefit  of  herself  and  fanodly  to  dispose  of  the  house  and 
personal  property,  she  might  do  so. 

Then  what  does  the  testator  mean  by  '^  family  ?'  He  does  not 
Bay  "my  family;"  does  he  mean  her  family  or  his  own  family? 
Who  can  say  which  it  may  mean  ?  Perhaps  it  would  be  said  by 
both'^  sides  that  it  means  his  own  family,  but  it  is  not  said  so.  I 
should  rather  think  it  means  her  family.  What  is  the  object  of 
the  testator  ?  If  he  were  now  alive,  and  I  could  ask  him  what  his 
meaning  was,  I  have  no  doubt  what  the  result  of  the  inquiry  would 
be.  But  I  must  ascertain  his  intention,  as  well  as  I  can,  from  the 
words  of  the  instrument.  And  I  have  no  doubt  whatever  upon 
the  whole  will  that  it  was  the  intention  of  the  testator  to  leave  the 
property  at  the  absolute  uncontrolled  disposal  of  the  wife,  for  her 
to  dispose  of  it  for  her  benefit,  or  to  deal  with  it  as  she  pleased* 
She  might  give  it  to  the  family  if  she  thought  proper,  but  she 
was  under  no  obligation  to  do  so.  That,  I  am  perfectly  clear,  was 
tbe  intention  of  the  testator.  •    , 

What  are  the  principles  of  law  applicable  to  this  case  ?  I  am 
bound  to  say  that  the  modem  decisions  tend — and  I  think  most 
reasonably  tend — ^not  to  fetter  tbe  exercise  of  this  kind  of  discre- 
tion, because  the  three  cases  cited  by  Mr.  Cotton,  of  Brook  v.. 
Brook  (1) ;  Beeves  v.  Baker  (S) ;  and  Eoworth  v.  Dewell  (3),  are. 
all  cases  in  which  the  expressions  were  very  much  stronger  against 
ftQ  absolute  gift  than  they  are  here,  and  yet  in  every  one  of  them 
the  Court  held  that  the  gift  was  absolute. 

(1)  8  Sm.  &  Giflf.  280.  (2^  18  Bcav.  872. 

(S)  2?  Beav.  18. 
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y.-0.  M.         In  Brook  y.  Brook  (1),  the  testator  deyised  a  messuage  to  his 
1870       niece  Mary  Arm  Brook,  '^  to  be  her  sole  and  separate  property,  and 
:  Lambe      quite  independent  of  the  debts  or  liabilities  and  control  of  her  said 
jj^jjg^      husband."    Stopping  there  it  was  clearly  an  absolute  gift  to  her. 
— ^       The  only  question  was,  whether  the  absolute  gift  was  cut  down  by 
these  words  which  were  added,  '*  with  power  for  the  said  Mary 
Ann  Brook  to  appoint  the  same  to  her  children  and  her  husband 
in  such  a  way  and  in  such  proportions  as  she  may  think  fit.'*    Of 
course,  it  was  there  argued  that  although  the  word  was  '^  power," 
the  meaning  was  that  at  all  events  it  was  after  her  death  to  go  to 
the  children  and  husband.    On  the  other  hand,  it  was  argued  that 
it  was  merely  giving  to  her  the  additional  power,  added  to  the  fee 
simple.    [His  Honour  read  the  passage  in  the  judgment  in  BroA 
V.  Brook  (2),  beginning  "but  there  is  no  case,"  and  ending,  "in- 
cident to  the  gift  to  her  of  the  fee  simple,**  and  continued : — "]  The 
words  of  that  judgment  are  entirely  applicable  to  the  present  case. 
There  is  here  no  indication  of  any  wish  or  intention  of  the  testator 
that  the  objects  of  the  power  should  take  anything  except  through 
the  voluntary  appointment  of  the  person  to  whom  he  has  given 
the  estate.    [His  Honour,  after  referring  to  the  cases  of  Beewi 
v.  Baker (3) f  and  Howorth  v.  Dewell(4t),  continued: — ]     I  ap- 
prehend that  wherever  the  will  begins  with  an  absolute  gift,  in 
order  to  cut  it  down,  the  latter  part  of  the  will  must  shew  as  dear 
an  intention  to  cut  down  the  absolute  gift  as  the  prior  part  does  to 
make  it. 

Now,  with  regard  to  the  cases  which  are  mainly  relied  upon  by 
the  Defendants :  Baikes  v.  Ward  (5),  I  think,  when  it  is  looked  at,  is 
of  a  very  different  nature.  In  the  present  case,  look  at  the  ind^* 
nite  nature  of  the  intention,  if  intention  there  be,  to  create  any 
trust  It  is  ''to  be  disposed  of  as  she  thinks  fit  for  the  benefit  of 
herself  and  family."  In  Baikes  v.  Ward,  it  is:  "I  give  to  my 
dear  wife,  Marianne,  all  my  moneys,  securities  for  money,  goods, 
chattels,  and  personal  estate  whatsoever,  to  the  intent " — making  it 
absolutely  imperative  upon  her.  She  has  no  choice  to  exerdse;  it 
is  positive — "  to  the  intent  that  she  may  dispose  of  the  same  for 

(1)  3  Sm.  &  GiE  ^0.  (3)  18  Beav.  372. 

(2)  Ibid.  282.  (4)  29  Ibid.  18. 

(5)  1  Hare,  445. 
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the  benefit  of  herself  and  our  children  in  such  manner  as  she  may     V.-O.  if. 
deem  most  advantageous."    The  only  point  decided  by  Sir  James        1870 
Wigram  is,  that  the  children  have  some  interest.    He  does  not      lahbb 
decide  what  extent  of  interest;  on  the  contrary,  he  suggests  that      ^^^^ 
the  illusory  appointment  Act  applies,  and  that  the  smallest  coin  in        *"-* 
the  realm  might  be  sufficient  to  satisfy  the  trusts  for  those  chil- 
dren   So  it  might  have  been  here  if  there  had  been  a  trust.    The 
lady  might  have  given  the  smallest  possible  sum  to  the  family, 
and  might  have  taken  all  the  residue  to  herself.     Crockett  v. 
CrockeLt  (1)  is  also  a  case  which  has,  when  examined,  no  real  appli- 
cation to  this  case.    The  words  of  the  will  in  that  case  are :  ''  Be 
it  known  to  all  that  this  my  last  desire  is  that  all  and  every  part 
of  my  property  shall  be  at  the  disposal  of  my  most  true  and  lawful 
wife,  Caroline  Crockett^  for  herself  and  children."    The  sole  ques- 
ti(Hi  there  was,  was  she  absolutely  entitled  to  everything,  or  was  it 
for  herself  and  her  children  ?    It  should  be  borne  in  mind  that 
the  objects  there  were  the  children  of  the  testator,  and  not,  as  in 
the  present  case,  indefinitely  '*  the  fiEimily,"  or  the  family  of  the 
wife.    There,  I  think,  the  obvious  intention  of  the  testator  was, 
that  the  wife  and  children  were  all  to  share  in  the  property. 

Woo^  V.  Woods  (2)  is  a  very  peculiar  case,  for  after  giving  his 
wife  certain  benefits  the  testator  says :  '^  All  the  overflush  to  my 
wife  towards  her  support  and  her  family,  if  any  there  be,  after 
paying  my  brother  for  his  trouble,  and  all  other  debts  whatsoever." 
The  question  there  was,  whether  the  wife  had  the  sole  benefit,  or 
whether  there  was  a  benefit  for  her  children ;  and  all  that  was 
decided  was,  that  all  the  children  had  an  interest,  and  that  they 
could  maintain  the  suit,  because  it  was  ^^for  the  support  of  herself 
and  &mily  *' — ^that  means  *'  children  ** — and  therefore  all  the 
children  had  an  interest. 

The  case  of  Saituibury  v.  Denton  (3)  clearly  falls  within  the  first 
class  of  cases  I  have  mentioned,  where  the  property  was  to  be  at 
the  disposal  of,  but  without  giving  any  benefit  whatever  to,  the 
legatee. 

The  last  case  that  was  mentioned,  Godfrey  v.  Godfrey  (4),  does, 
at  firsts  look  rather  adverse  to  the  construction  I  am  putting  on 

(1)  2  Ph.  563.  (8)  3  K.  &  J.  529. 

(2)  1  My.  &  Or.  401.  (4)  2  N.  B.  16. 
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.V.-C,  H;     this  will.    There  the  words  are :   **  Furthermore,  it  is  my  dying 

1870       wish  that  the  property  which  I  now  bequeath  to  my  wife  shall  be 

Lambe      ^>3ed  as  to  her  seemeth  best  for  her  own  and  her  children's  wel- 

.!:—       fere."     All  that  the  Vice-Chancellor  decided  in  that  case  on 

demurrer  was,  that  the  children  had  an  interest.     The  extent  of 

their  interest  was  left  altogether  undecided ;  but  they  clearly  had 

an  interest,  because,  when  the  testator  says,  "It  is  my  wish  that 

the  property  which  I  now  bequeath  to  my  wife  shall  be  used  as  to 

her  seemeth  best  for  her  own  and  her  children's  welfare,"  the 

objects  of  the  gift  are  the  wife  and  children. 

Now,  these  cases  seem  to  me  not  to  apply  to  the  present  case. 
The  first  three  cases,  Brook  v.  BrooTc  (1),  Eoworth  t.  BeweH  (2), 
and  Beeves  y.  Baker  (3),  are,  in  my  opinion,  the  cases  applicable  to 
the  present,  so  far  as  cases  are  necessary. 

It  appears  to  me  to  be  perfectly  clear  that  the  intention  of  the 
testator  in  beginning  with  an  absolute  gift  to  his  wife,  and  going 
on  to  say  that  it  was  to  be  at  her  will  and  disposal  in  any  way  she 
might  think  fit  for  the  benefit  of  herself  and  family,  was  not  an 
intention  to  cut  down  the  absolute  gift,  but  that  the  subsequent 
words  were  rather  intended  as  a  hint  to  her,  which  was  not 
intended  to  be  obligatory  upon  her. 

I  am,  therefore,  of  opinion  that  the  widow  took  the  fee  simple  in 
the  real  property,  and  an  absolute  interest  in  the  personal  pro- 
perty. The  consequence  is,  that  she  had  a  complete  testamentary 
power  over  it,  and  she  has  e£fectually  given  this  annuity  to  the 
Plainti£f  which  he  now  seeks  to  establish  in  this  suit. 

Solicitor  for  the  FlaintijBT:  Mr.  Dubois. 

Solicitors  for  the  Defendants :  M^srs.  Bogers,  JuU,  dt  Bogen, 

(1)  3  Sm.  &  GifiF.  280.  (2)  18  Beav.  372. 

(3)  29  Beav.  18. 
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EICHAEDSON  v.  YOUNGB.  v-e.  m, 

1870 


Mortgage^Bedempiion'-Joint  Mortgagees — Statute  of  LimikUiona  (3  <ife  4  WiUAy 

c.  27),  8.  28.  Apra2Q. 

Upon  a  bill  filed  to  redeem  a  morl^ge  where  two  joint  mortgagees  had 
been  in  possession  for  more  than  twenty  years : — 

Edd,  that  an  acknowledgment  by  one  only  of  the  two  joint  mortgagees  did 
not  entitle  the  mortgagor  to  redeem. 

IHIS  was  a  redemption  suit,  and  the  question  was  whether,  where 
the  mortgagees,  who  had  lent  money  on  a  joint  account,  had  been 
in  possession  for  more  than  twenty  years,  an  acknowledgment  by 
one  of  such  mortgagees,  of  the  Plaintiff's  title,  was  sufficient  to 
take  the  case  out  of  the  28th  section  of  the  Statute  of  Ldmitations 
(3  &  4  Will.  4,  c.  27),  it  being  admitted  that,  but  for  such  acknow- 
ledgment, the  equity  of  redemption  was  barred. 

The  mortgage  was  originally  created  by  an  indenture  dated  in 
1834,  and  by  virtue  of  several  transfers,  the  last  of  which  was 
dated  in  1843,  the  mortgage  debt  and  legal  estate  in  the  mortgaged 
premises  known  as  the  Hermitage  property  became  vested  in  the 
Defendants  Younge  di,vA  Wilson  as  joint  tenants  upon  certain  trusts, 
the  money  advanced  by  them  being  trust-money,  and  advanced  on 
a  joint  account. 
.    The  biU  was  filed  in  1868. 

In  1845  the  Defendants  entered  into  possession  and  into  th^ 
receipt  of  the  rents  and  profits  of  the  mortgaged  premises. 

In  1853  the  Plaintiff,  being  desirous  of  redeeming  the  mortg«ige, 
applied  to  the  Defendant  F.  W.  Wilson,  who  was  a  solicitor,  and 
requested  him  to  furnish  an  account  of  his  receipts  and  payments  in 
respect  of  the  mortgaged  premises,  and  the  amount  due  thereon, 
which  the  Defendant  Wilson  virtually  promised  to  do. 

The  Defendant  Wilson  not  having  furnished  such  account  the 
Plaintiff  wrote  to  him  and  received,  in  reply,  the  following  letter  :— 

'[Sheffield,  October  28, 1853. 
"  Dear  Sir, — The  lady,  as  was  anticipated,  has  made  her  appear- 
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V.-O.  M.     ance,  and  search  and  inquiry  are  being  made  into  the  Hermiiage 
1870       Street  accounts,  so  that  you  may  shortly  expect  to  hear  definitely 
BioHABDflON  on  the  subject. 
T oiSgk.  "  I  ^*  S^^>  faithfaUy  yours, 

' —  ,    ""Fredk.  Wm.  WibatL 

"  Mr.  James  Bichardson.** 

And,  in  reply  to  another  letter  from  the  Plaintiff,  the  Defendant, 
on  the  19th  of  January,  1854,  ifnrote  to  the  Plaintiff: — 

**  I  am  engaged  upon  this  preparatory  to  a  journey  to  Londonf 
on  my  return  from  whence  I  will  write  you  as  to  what  is  arranged." 
And,  again,  on  the  24th  of  May,  1854>  the  same  Defendant 
wrote: — 

« I  now  write  to  inform  you  that  I  have  bestowed  much  pains  to 
obtain  a  proper  account,  but  hare  not  been  successful,  wherefore 
we  shall  have  to  resort  to  some  such  mode  of  settling  the  matter 
as  that  which  you  proposed" 

This  referred  to  a  proposal  the  Plaintiff  had  made,  that  if  the 
mortgagees  could  not  make  out  a  proper  account,  they  should  go 
by  his  (the  Plaintiff's)  book. 

The  Plaintiff  haying  proposed  coming  to  Sheffield  to  meet  the 
Defendant  Wilson^  the  same  Defendant,  on  the  Slst  of  May,  1854, 
wrote  to  the  Plaintiff : — 

"  I  regret  that  you  should  propose  a  visit  here  at  the  time  yon 
mention,  being  very,  very  desirous  that  when  you  come  an  end 
may  be  made  of  all  questions  concerning  the  Hermitage  property." 

The  Plaintiff  went  to  Sheffield  in  July,  1854,  when  Wihon  pro- 
duced a  book  containing  entries  respecting  the  mortgage  property, 
from  which  the  Plaintiff  made  extracts  with  the  Defendant  WUmi 
permission. 

The  Plaintiff  relied  on  the  above  letters  as  an  acknowledgment 
of  his  title. 

Mr.  Olaese,  Q.C.,  and  Mr.  Freeman^  for  the  Plaintiff: — 

This  is  a  case  of  the  first  instance,  and  is  not  touched  by 
authority.  The  first  question  is,  whether  there  has  been  a  sufficient 
acknowledgment  of  the  mortgage  within  the  28th  section  of  the 
Statute  of  Limitaiiom  (3  &  4  Will,  i  c.  27).    The  letters  set  forth 
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in  the  bill  are,  we  OQntend,  sufiScient  to  prove  acknowledgments     y.-0.  ML 
Un  Wibon  says  distinctly,  that  he  has  bestowed  much  pains  to       1870 
obtain  a  proper  account,  but  has  not  been  successful,  wherefore  Hiohardsok 
they  will  have  to  resort  to  the  mode  pointed  out  by  the  Plaintiff ;     youkgb. 

and  afterwards  he  says  he  is  veiy  desirous  that  an  end  may  be       

made  of  all  questions  concerning  the  Eermilage  property.  These 
passages  are  sufficient  acknowledgment  of  the  Plaintiff's  right  to 
redeem,  and  they  bring  the  case  within  the  authority  of  Sodle  v. 
EBoUy  (1),  Trvhch  v.  Bohey  (2),  and  Stamfidi  v.  Hobson  (3)/ 

Then,  if  we  shew  an  acknowledgment,  the  case  is  clearly  within 
the  28th  section  of  the  statute,  which  provides  that  a  mortgagor 
shall  not  bring  a  suit  to  redeem  his  mortgage  but  within  twenty 
years,  unless  in  the  meantime  an  acknowledgment  of  the  title  of 
the  mortgagor,  or  of  his  right  of  redemption,  shall  have  been  given 
to  the  mortgagor  in  writing,  signed  by  the  mortgagee ;  and  when 
there  shall  be  more  than  one  mortgagee,  such  acknowledgment 
signed  by  one  or  more  of  such  mortgagees  shall  be  effectual  only 
as  against  the  party  or  parties  signing  as  aforesaid,  but  shall  not 
operate  to  give  a  right  to  redeem  as  against  the  persons  entitled 
to  any  other  undivided  or  divided  part  of  the  money  or  land. 

The  acknowledgment  by  Wilson  is  the  acknowledgment  by  one 
of  two  mortgagees,  and  it  binds  both  of  them  as  they  are  seised 
permyet  per  tout  We  are,  therefore,  entitled  to  an  account,  and 
to  a  reconveyance  of  the  property  upon  payment  of  mortgage 
money  and  interest ;  or,  under  any  circumstances,  we  are  entitled  to 
a  reconveyance  of  a  moiety  of  the  premises  as  against  Wibon* 

Mr.  Cotton,  Q.C.,  and  Mr.  0.  Walker,  for  the  Defendants : — 

The  letters  referred  to  in  support  of  an  acknowledgment  of  the 
Plaintiff's  right  to  redeem  cannot  be  said  to  constitute  an  ad- 
mission. On  the  contrary,  Mr.  Wilson  shews  his  ignorance  of  the 
matter,  and  merely  states  that  he  has  made  inquiries  and  taken 
much  pains  to  obtain  a  proper  account,  but  this  is  no  acknow- 
ledgment. The  utmost  it  amounts  to  is  that,  if  the  Plaintiff  is 
entitled  to  an  account,  some  means  must  be  resorted  to  of  supplying 
what  there  is  no  evidence  to  prove.    Then,  as  regards  the  statute, 

(1)  6  Madd.  181.  (2)  12  Sim.  402. 

(3)  16  Beav.  236. 
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VXl  M.     theexception  in  the  28th  section  could  nerer  haye  been  intended 
1870       to  apply  to  a  case  like  this,  where  there  are  two  mortgagees  who 
ItioHABDSov  are  joint  tenants.    If  an  account  should  be  taken  against  one  it 
Yom^Gs.     ^^^^  ^^^  ^^^^  ^^^  other  who  has  made  no  acknowledgment,  and  the 
^—       Plaintiff  cannot  have  a  reconveyance  of  the  whole  of  the  estate. 
He  0£m  be  entitled  only  to  a  reconveyance  of  an  undivided  moiety, 
but  yet  he  must  pay  the  whole  of  the  mortgage-money.    The 
statute,  therefore,  could  only  have  been  intended  to  apply  to  mort- 
gagees who  have  separate  interests,  and  who  can  convey  the  whole 
of  an  estate  upon  an  account  taken  against  each  separately. 

Mr.  Olasse,  in  reply. 

Sib  E.  Malins,  V.C.  : — 

This  case  raises  a  question  of  great  difficulty,  and  it  is  admitted 
that  there  is  no  authority  upon  the  point.  The  mortgagees  have 
been  in  possession  of  this  property,  at  all  events,  from  the  year 
1845,  if  not  from  the  year  1840.  They  have,  therefore,  been  either 
twenty-five  or  thirty  years  in  possession,  that  is  twenty-eight  or 
twenty-three  years  before  the  filing  of  the  bill,  and  in  any  case  that 
period  is  binding  upon  the  Plaintiff,  unless  he  can  bring  himself 
within  the  exception  in  the  28th  section  of  the  Statute  of  Limtio' 
Horn  by  proving  an  acknowledgment  of  his  title  as  mortgagor 
within  twenty  years.  In  order  to  prove  an  acknowledgment  of 
his  right  to  redeem,  certain  letters  have  been  read  which  the 
Plaintiff  received  in  1854  from  Mr.  Wibon,  a  solicitor,  one  of  the 
joint  mortgagees,  who,  upon  being  applied  to  by  the  Plaintiff, 
entered  into  a  correspondence  with  him  upon  the  subject  of  this 
mortgage.  There  were  altogether  four  letters,  and  the  first 
question  is  whether,  assuming  Wilson  to  have  been  the  sole  mort- 
gagee, these  letters  would  be  sufficient  acknowledgment;  of  the 
Plaintiff's  right  as  mortgagor;  and  but  for  the  decisions  which 
have  been  cited  on  behalf  of  the  Plaintiff,  and  particularly  the 
case  of  Bodle  v.  Healey  (1),  I  should  have  been  of  opinion  that  tlie 
letters  are  too  vague  to  prove  any  acknowledgment.  But  looking  at 
that  decision,  as  well  as  the  case  of  Truloek  v.  Bobey  (2)  which  was 
decided  by  the  Vice-Chancellor  of  England  in  1841, 1  feel  bound 

(1)  6  Madd.  18i.  (2)  12  Sim.  402. 
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to  come  to  the  conclusion  that  the  letters  are  sufficient  to  amount     V.-o.  H. 
to  an  acknowledgment  by   Wihon  of  the  Plaintiff's  right    of        1870 
redemption.     On  that  part  of  the  case,  therefore,  I  am  in  favour  ExcHABDeoN 
of  the  Plaintiff's  claim,  that  there  is  sufficient  acknowledgment  of     youvqil 

right  within  the  statute.    But  when  it  turns  out  that  Wibon  is        

one  of  two  mortgagees  advancing  the  money  upon  a  joint  trust 
accomit,  there  arises  a  very  different  question.  The  point,  there- 
fore, is,  whether,  when  the  acknowledgment  is  by  one  only  of  the 
two  trustees,  it  amounts  to  a  sufficient  recognition  of. the  Plaintiff's 
right  to  entitle  him  to  a  reconveyance  of  the  mortgaged  property. 
The  acknowledgment  by  Wilson  can  only  bind  him  so  far  as  he 
has  a  right  to  reconvey,  and  then  only  upon  having  an  account 
taken  against  him  and  upon  payment  of  all  that  is  due  for  prin- 
cipal and  interest  upon  the  mortgage,  but  then  comes  the  question 
how  much  of  the  estate  has  WiUon  the  power  of  conveying. 
There  has  been  no  acknowledgment  of  the  Plaintiffs  right  to 
redeem  by  the  other  trustee,  and  no  account  can  be  taken  against 
him.  All  that  Wikon  would  be  able  to  convey  would  be  an  un- 
divided moiety,  because  he  is  a  joint  trustee  with  Younffe;  but  is 
Wibon  bound  to  take  half  the  mortgage  money  upon  the  con- 
veyance of  half  the  estate  ?  It  appears  evident  to  me  that  the 
mortgagor  can  only  redeem  upon  payment  of  all  that  is  due  upon 
the  mortgage  for  principal,  interest,  and  costs ;  but,  assuming  his 
right  to  redemption,  that  view  of  the  case  would  not  suit  the 
Plaintiff  if  he  could  only  have  a  reconveyance  of  half  the  estate. 
The  question  then  is,  whether  such  a  right  of  redemption  is  of  any 
value  at  all.  It  is  only  by  taking  an  account  against  the  mortgagee 
in  possession  that  the  amount  payable  by  the  mortgagor  can  be 
ascertained,  and  if  the  Plaintiff  is  entitled  to  redeem,  the  account 
most  be  taken  against  WiUan  alone  as  the  mortgagee  in  possession. 
This  might  well  be  carried  out  in  a  case  where  there  were  several 
mortgagees,  and  where  the  accounts  could  be  taken  against  one 
mortgagee  without  affecting  any  other  mortgagee  who  had  not 
acknowledged  the  mortgagor's  right ;  but  what  is  to  be  the  effect 
of  taking  the  account  where  there  are  two  joint  mortgagees  of  the 
estate,  when  on  the  face  of  the  mortgage  deed  it  is  admitted  that 
the  mortgage  is  held  on  a  joint  trustee  account ;  and  what  is  the 

effect  of  this  statute  which  has,  I  think,  omitted  the  precise  case  of 
Vol.  X.  Z  2 
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• 

cy.G. M.     the  acknowledgment  by  one  of  two  joint  mortgagees,  where  there 

1870        cannot  be  a  reconveyance  by  both  of  the  mortgagees  ?    The  money 

R1CHABD8ON  18  clearly  dne  to  the  two  jointly,  and  if  the  intention  of  this  statute 

Yoi^Gs.     ^^  ^^^  where  there  are  two  joint  trostees  holding  the  mortgage, 

an  acknowledgment  by  one  binds  both,  that  is  not  expressed  by 

the  28th  section.  Wikon^  who  has  given  the  acknowledgmeDt, 
is  not  the  mortgagee,  but  WUson  cmd  Younge  are  together  the 
mortgagees. 

I  think,  considering  that  this  mortgagor  has  been  oat  of  posses* 
sion  for  twenty-five  years,  without  any  acknowledgment  of  the  right 
of  the  Plaintiff  or  of  those  under  whom  he  claims,  beyond  the  letters 
set  forth  in  the  bill,  it  is  a  case  in  which  the  strictest  constrao 
tion  of  the  Act  should  be  applied.  The  Plaintiff  knows  that  the 
two  trustees  have  a  joint  interest,  and  that  the  two  jointly  are 
mortgagees,  and  is  there  any  injustice  in  holding  that  where  there 
are  two  or  more  joint  mortgagees  you  must  have  an  acknowledg- 
ment from  all?  It  appears  to  me  to  be  &ee  froln  doubt,  aud 
looking  at  the  object  of  the  statute,  I  think  the  best  interpretation 
is,  that  if  a  mortgagor  desires  to  redeem  against  two  persons  jointly 
interested  in  a  mortgage  he  must  obtain  the  written  acknowledg- 
ment of  both.  If  it  were  otherwise,  and  if  when  there  are  two 
joint  mortgagees  you  could  redeem  against  one  only,  that  would 
amount  to  a  positive  absurdity. 

I  come,  therefore,  to  the  conclusion  that  the  proper  construction 
of  the  words  of  the  28th  section,  ''That  where  there  is  more  than 
one  mortgagee,  the  acknowledgment  of  one  of  such  mortgagees 
shall  be  effectual  only  against  the  party  signing  the  acknowledg- 
ment," are  directed  to  the  case  of  several  mortgagees  where  an 
account  taken  against  one  will  bind  his  interest  but  not  the  interest 
of  any  other  person*  But  where  the  mortgage  is  to  secure  money 
to  two  or  more  persons  jointly,  there  must  be  an  acknowledgment 
by  alL  The  Plaintiff,  therefore,  does  not  prove  sufficient  acknow- 
ledgment to  take  the  case  out  of  the  statute,  and  consequently 
the  bill  must  be  dismissed.  But,  considering  the  novelty  of  the 
ease,  I  think  justice  will  be  met  by  dismissing  it  without  costs. 

Solicitor  for  the  Plaintiff:  Mr.  F.  F.  Jeyes. 
Solicitor  for  the  Defendants :  Mr.  W.  M.  Wilkinson. 
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Specific  Performance — Contract  for  Sale — Time  the  Essence  of  the  dmtract —  ^-v^ 

Waiver — Property  required  for  Residence,  May  4,  9. 

Upon  a  contract  for  the  sale  of  a  house  and  land  required  for  immediate 
residence,  the  conditions  were  that  the  purchase  should  be  completed  at  noon 
on  the  26tih  of  February,  on  which  day  the  purchaser,  having  paid  his  pur- 
cfaaae-money,  was  to  be  entitled  to  possession ;  but  if,  from  any  cause  what- 
ever, the  purchase  should  not  then  be  completed,  the  purchaser  was  to  pay 
interest  on  the  purchase-money  from  that  day  until  the  completion ;  and  if 
any  objections  or  requisitions  as  to  title  should  be  made  upon  the  delivery  of 
&e  abstract  which  the  vendor  should  be  unable  or  unwilling  to  remove,  then 
the  vendor  was  to  be  at  liberty  to  cancel  the  contract.  The  vendor  fiiiled  to 
complete  his  title  by  the  day  named ;  but  negotiations  were  continued  till 
the  7th  of  April,  on  which  day  notice  was  given  by  the  purchaser  of  immediate 
abandonment  of  the  contract.  Upon  bill  filed  by  the  vendor  for  specific  per- 
fbnnance: — 

Edd^  that  as  a  possible  postponement  of  completion  of  the  contract  was 
contemplated  by  the  terms  of  the  agr.eement,  time  was  not  of  the  essence  of 
the  contract,  and  that  if  it  had  been  so  the  purchaser,  by  continuing  the 
negotiations  as  to  title  after  the  day  fixed  for  completion,  had  waived  it,  and 
oould  not  rescind  without  reasonable  notice. 

Decree  for  specific  jierformanoe,  with  the  usual  inquiry  as  to  title. 

IHIS  was  a  bill  for  the  specific  performance  of  an  agreement 
entered  into  on  the  13th  of  February,  1869,  by  the  Plaintiff,  /.  M. 
WM>^  for  the  sale  to  the  Defendant,  S,  M.  Eughei^  of  a  dwelling- 
house  with  outbuildings  and  two  acres  of  land  adjoining,  known  as 
The  Cedars,  for  the  sum  of  £1400.  By  the  conditions  of  sale,  it 
was  stipulated  that  a  deposit  should  be  paid  upon  the  Defendant 
signing  the  agreement,  and  that  the  remainder  of  the  purchase- 
money  should  be  paid  and  the  purchase  completed  at  noon  on  the 
26th  of  February  next ;  and  if,  from  any  cause  whateyer,  the  pur- 
chase should  not  then  be  completed,  the  purchaser  should  pay  to 
the  vendor  interest,  after  the  rate  of  £5  per  cent  per  annum,  on  the 
remainder  of  the  purchase-money  from  that  day  until  the  comple- 
tion of  the  purchase ;  the  purchaser  (having  paid  his  purchase- 
money)  should  be  entitled  to  the  possession  of  the  property  on  the 
26th  day  of  February  next,  all  outgoings  up  to  that  day  being 
cleared  by  the  vendor.  The  vendor  was  to  deliver  an  abstract  of 
tide  within  ten  days,  and  there  were  restrictions  as  to  the  re- 
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V.-C.  M.  quirementa  which  the  purchaser  was  at  liberty  to  make.  All  objec- 
1870  tions  and  requisitions  (if  any)  in  respect  of  the  title  were  to  be 
Webb       made  in   writing  within  twelve   days  from  the  delivery  of  the 

HcGHEs      abstract ;  and  if  any  objection  or  requisition  should  be  made  which 

the  vendor  should  be  unable  or  unwilling  to  remove  or  comply 

with,  the  vendor  was  to  be  at  liberty  to  annul  the  contract,  and  in 
such  case  the  deposit-money  was  to  be  repaid  within  one  week. 

The  Defendant  by  his  answer  stated  that  an  abstract  of  title 
was  delivered  to  his  solicitor  on  the  17th  of  February,  but  such 
abstract  being  incomplete,  the  further  abstract,  with  copies  of  the 
plans  referred  to,  was  not  delivered  till  the  6th  of  March,  whereas- 
he  was  bound  by  the  agreement  to  deliver  a  complete  abstract 
within   ten  days  from  the  date  of   the   agreement.     That  the 
Plaintiff  had  never  yet  shewn  a  good  title  to  the  whole  of  the 
property  comprised  in  the  agreement ;    that  is  to  say,  he  had  not 
shewn  a  good  title  to  one  portion  of  the  land,  containing  about 
21^  perches,  which  was  absolutely  necessary  for  the  enjoyment  of 
the  property ;  and  the  Defendant  believed  that  a  title  to  such  piece 
of  land  could  not  now  be  made  out  by  the  Plaintiff.    The  Defen- 
dant farther  stated  that  he  attained  the  age  of  twenty-one  on 
the  24th  of  September,  1868,  and  at  the  time  he  entered  into  the 
agreement  he  was  in  want  of  a  residence  for  himself  and  his  mother, 
who  resided  with  him;  and  his  object  was,  as  he  informed  the 
Plaintiff,  to  occupy  the  house  and  premises  (which  were  then  in  the 
occupation  of  the  Plaintiff)  as  a  residence,  and  (as  he  informed  the 
Plaintiff)  he  required  immediate  possession  thereof;  and  he  in- 
tended to  occupy  the  same  and  take  possession  (as  he  was  informed 
by  the  Plaintiff  he  could  do)  on  the  26th  of  February,  1869,  the 
day  fixed  by  the  agreement  for  completion  of  the  purchase,  and 
immediately  to  add  to  and  improve  the  house  and  premises.    But 
he  was  unable  to  take  possession  in  consequence  of  the  Plaintiffs 
neglect  to  deliver  a  complete  abstract  and  to  shew  a  good  title  to 
the  whole  of  the  property  within  the  time  prescribed  by  the 
agreement ;  that  he  was,  therefore,  put  to  great  inconvenience 
and  expense,  and  he  submitted  that,  under  the  circumstances,  time 
was  of  the  essence  of  the  contract,  and  that  he  was  justified  in 
refusing  to  complete  the  agreement. 

On  the  17th  of  March,  1869,  the  Defendant's  solicitors  sent 


V, 

Hlohes. 
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requisitioDs  on  the  title,  and  on  the  29th  of  the  same  month  the     V.-C.M. 
Plaintiff's  solicitors  replied  to  such  requisitions.     On  the  7th  of       1870 
April  the  Defendant's  solicitors  wrote  to  the  PlaintiflTs  solicitors,       ^J^g 
stating  that  the  answers  to  the  objections  to  title  had  been  laid 
before  counsel,  who  considered  that  the  smaU  piece  of  21^  perches 
of  land  was  not  comprised  in  the  words  describing  the  parcels 
which  were  inconsistent  with  the  plan,   and  that  no  explana- 
tion would  be  sufficient  to   make  the  parcels  consistent  there- 
with ;  and  he  was  of  opinion  that  the  vendor's  title  to  this  land 
was  not  such  as  the  purchaser  could  be  called  upon  to  accept,  and 
that  the  vendor  had  failed  to  make  a  good  title*     Under  these 
circumstances,  they  requested  that  the  deposit  of  £100,  with  in- 
terest, might  be  at  once  returned,  together  with  £20  Ids.  8d., 
the  amount  of  expenses  incurred  about  the  investigation  of  the 
title. 

On  the  20th  of  April,  the  Defendant's  solicitors  wrote  again, 
stating  that  unless  the  deposit,  with  interest  and  expenses,  was 
paid  by  a  day  therein  named,  proceedings  would  be  commenced 
lor  the  recovery  thereof. 

In  consequence  of  the  Plaintiff's  solicitors  refusing  to  comply 
with  the  request  contained  in  the  above  letters,  an  action  was  com- 
menced by  the  Defendant  against  the  Plaintiff  on  the  26th  of 
April,  in  the  Court  of  Queen's  Bench,  for  the  recovery  of  the  de- 
posit with  interest  and  costs,  and  the  Defendant  thereby  claimed 
payment  of  £200. 

£y  an  order  in  this  cause  made  on  the  3rd  of  June,  1869,  further 
proceedings  in  the  action  were  stayed  upon  the  Plaintiff  paying 
into  Court  the  amount  claimed. 

The  Plaintiff  in  one  affidavit  stated  that  he  had  informed  the 
Defendant  he  could  take  possession  of  the  premises  on  the  26th  of 
February  if  the  purchase  was  completed  by  that  time,  but  not 
otherwise. 

This  bill  was  filed  on  the  26th  of  May,  1869,  and  since  then  the 
Plaintiff's  solicitors  had  forwarded  a  further  abstract  to  the  property 
in  question  without  admitting  that  a  good  title  had  not  been 
already  shewn ;  and  evidence  was  put  in  to  prove  the  identity  of 
the  parcels,  and  the  Plaintiff's  title  to  the  piece  of  land  alleged 
to  have  been  omitted  in  the  plan  accompanying  the  abstract. 
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V.-C.M.         Mr.  OAarne,  Q.C.,  Mr.   G.  N.   Colt,  and  Mr.  Piatt,  for  the 
1870       Plaintiff: — 

Wbbb  There  is  no  ground  for  contending  in  this  ease  that  time  is  of 

HnoHEs.  the  essence  of  the  contract.  It  is  true  there  was  a  day  fixed  upon 
which  possession  was  to  be  given,  but  in  Boehm  v.  Wood  (1)  there 
was  an  undertaking  to  deliver  an  abstract  and  to  give  possession 
on  a  particular  day  named,  and  yet  it  was  held  that  this  did  not 
make  time  of  the  essence  of  the  contract.  The  Defendant  had 
notice,  when  the  abstract  was  first  delivered,  that  there  was  a  dif- 
ficulty in  identifying  the  parcels ;  he  ought  therefore  to  have  given 
notice  at  once  if  he  intended  to  abandon  the  contract.  This  was 
laid  down  in  Flint  v.  Wooddin  (2),  and  that  the  purchaser,  by  going 
on  negotiating  after  the  day  fixed  for  completion,  had  waived  hi& 
right  to  insist  upon  time  being  of  the  essence  of  the  contract  It 
will  be  definitive  only  in  cases  where  it  can  be  collected,  from  the 
terms  of  the  contract,  that  the  parties  intend  that  the  time  shall 
be  strictly  adhered  to ;  but  where  the  agreement  contains  a  stipula- 
tion that  the  abstract  shall  be  delivered  immediately,  and  if  the 
purchase  is  not  completed  on  a  day  named  the  vendor  shall  be 
entitled  to  interest  until  completion,  then,  if  the  parties  negotiate 
on  the  subject  of  the  title  after  that  day,  the  benefit  of  the  stipola- 
tion  as  to  time  is  lost :  HipweU  v.  Knight  (3) ;  Seton  v.  Slade  (4). 
The  rule  was  laid  down  in  MeMurray  v.  Spicer  (5),  that  after 
negotiations  had  gone  on,  it  was  necessary  for  the  purchaser  to 
give  a  reasonable  time  for  putting  an  end  to  his  contract,  and  in 
that  case  a  week  was  held  not  to  be  a  reasonable  time.  In  this 
case  the  objection  to  title  was  of  a  very  trivial  nature,  being  merely 
the  identification  of  a  small  piece  of  land  which  had  been  taken  in 
from  a  common ;  and  it  has  now  been  cleared  up  by  the  evidence 
of  the  witnesses  who  have  made  affidavits,  and  the  purchasers 
solicitor  has  been  furnished  with  evidence  of  a  complete  title. 

Mr.  GlasMy  Q.C.,  and  Mr.  Nalder,  for  the  Defendant : — 

Our  objection  is  not  in  the  nature  of  an  objection  to  title.    We 
believe  that  the  vendor  cannot  make  a  good  title  to  this  piece  of 

(1)  IJac.  &  W.  419.  (3)  1  Y.  &  C.  Ex.  401. 

(2)  9  Hare,  618.  (4)  7  Ves.  265. 

(5)  Law  Rep.  5  Eq.  527. 
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land,  but  that  will  be  a  matter  for  inquiry  upon  a  reference,  if  the     V.-C.  M. 
Plaintiff  can  enforce  his  contract.    This  case  rests  upon  the  deci-       1870 
sion  in  TiUey  v.  Thomas  (1),  where  it  was  held,  reversing  the  judg-       w^ 
ment  of  Vice-Chancellor  Stuart,  that  where  a  purchaser  is  in  want     „  *• 

of  a  house  for  immediate  residence,  and  on  that  ground  a  time  is       

specified  for  his  taking  possession,  then  time  is  of  the  essence  of 
the  contract.  In  that  case  the  vendor  tendered  possession  on  the 
day  fixed,  but  failed  to  shew  a  good  title.  The  Defendant  had 
special  reasons  for  requiring  possession  of  this  house  on  a  par- 
ticular day,  and  informed  the  Plaintiff  of  that  fact;  the  conse- 
quence has  been  that,  not  being  able  to  get  possession,  he  has  been 
put  to  great  expense  and  inconvenience  in  procuring  another 
residence.  The  importance  as  to  the  stipulation  in  regard  to  time 
is  differently  construed  in  Courts  of  law  and  equity,  as  we  find  it 
stated  in  Bolerte  v.  Berry  (2),  and  when  time  is  not  shewn  dis- 
tinctly to  have  been  important,  the  Court  wiU  relieve  the  vendor 
against  a  lapse  of  time ;  but  here  the  circumstances  all  tend  to 
shew  that  time  was  an  essential  ingredient  in  the  contract,  and 
that  the  Defendant  agreed  to  purchase  the  property  for  the  express 
purpose  of  taking  immediate  possession  of  it  as  a  residence.  The 
Defendant  was  fully  justified  in  refusing  such  a  title  as  this.  It  is 
not  a  trifling  matter  that  a  good  title  was  not  shewn  to  this  piece 
of  land,  for  though  but  a  small  portion  of  the  property,  it  is  proved 
to  have  been  essential  to  the  enjoyment  of  it.  A  purchaser  is  en- 
titled to  such  a  title  as  he  can  force  upon  a  repurchaser  from  himself 
at  any  future  period,  as  was  decided  in  Magiennis  v.  Fallon  (3). 

Sre  R.  Malins,  V.C.  :— 

This  bill  was  filed  for  the  specific  performance  of  the  contract 
for  sale  of  The  Cedars  on  the  26th  of  May,  1869.  The  case  set 
np  by  the  Defendant  is  that  time,  if  not  by  the  terms  of  the 
agreement,  at  all  events  by  the  circumstances  of  the  case,  was  of 
the  essence  of  the  contract  One  stipulation  in  the  agreement 
^as  that  the  Plaintiff  should  have  possession  of  the  property  on 
the  26th  of  February  if  his  purchase-money  was  then  paid. 

The  circumstances  were  these : — The  Defendant  came  of  age  in 

(1)  Law  Rep.  3  Ch.  61.  (2)  3  D.  M.  &  G.  284. 

(3)  2  Moll.  561. 


V. 

Hughes. 
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V,-C,M.     the  year  1868,  and  required  a  residence  immediately  for  himself 
1870       and  his  mother.    It  is  said  that  the  Plaintiff  was  aware  of  that 

>  Webb  ^^^9  ^^^  ^^  Defendant  says  he  informed  the  Plaintiff  that  if  he 
could  not  obtain  possession  of  the  property  by  the  time  stated  in 
the  agreement,  it  would  be  of  no  use  to  him. 

Now,  the  rules  of  this  Court  are  plain.  A  purchaser  may,  by 
the  terms  of  the  agreement,  make  time  the  essence  of  the  contract, 
but  it  requires  a  very  strict  stipulation  to  effect  that  object ;  or  he 
may  make  time  the  essence  of  the  contract,  by  a  notice  at  any  time 
during  the  progress  of  the  negotiations.  K,  therefore,  time  was  not 
an  essential  part  of  the  contract,  the  Defendant  might  have  made 
it  so  by  giving  the  Plaintiff  notice  to  that  effect.  In  my  opinion, 
the  agreement  in  this  case  did  not  make  time  the  essence  of  the 
contract,  because  the  very  condition  shews  that  the  execution  of 
the  contract  might  from  some  causes  be  postponed,  and,  in  that 
case,  interest  was  to  be  paid  upon  the  purchase-money  until  the 
completion  of  the  purchase ;  but  upon  payment  of  the  money, 
the  purchaser  was  to  be  entitled  to  possession  of  the  property.  It 
was,  therefore,  evidently  contemplated  that  the  time  might  extend 
beyond  the  day  fixed  for  completion.  But  if  time  be  made  the 
essence  of  the  contract,  that  may  be  waived  by  the  conduct  of  the 
purchaser ;  and  if  the  time  is  once  allowed  to  pass,  and  the  parties 
go  on  negotiating  for  completion  of  the  purchase,  then  time  is  no 
longer  of  the  essence  of  the  contract.  But,  on  the  other  hand,  it 
must  be  borne  in  mind  that  a  purchaser  is  not  bound  to  wait  an 
indefinite  time ;  and  if  he  finds,  while  the  negotiations  are  going 
on,  that  a  long  time  will  elapse  before  the  contract  can  be  com- 
pleted, he  may  in  a  reasonable  manner  give  notice  to  the  vendor, 
and  fix  a  period  at  which  the  business  is  to  be  terminated.  But, 
having  once  gone  on  negotiating  beyond  the  time  fixed,  he  is 
bound  not  to  give  immediate  notice  of  abandonment,  but  must 
give  a  reasonable  notice  of  his  intention  to  give  up  his  contract 
if  a  title  is  not  shewn.  What,  then,  would  have  been  a  reason- 
able time?  What  was  the  Defendant's  position  on  the  7th  of 
April  ?  The  solicitors  had  been  negotiating  &om  the  26th  of 
February  for  completion  of  the  contract,  and  on  the  7th  of  April 
the  purchaser  does  not  give  the  vendor  even  twenty-four  houre* 
notice  of  his  intention,  but  sends  a  notice  of  his  immediate  aban- 
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ilonment  of  the  contract     If,  instead  of  that,  he  had  given  notice     V.-O.  M. 
that  if  the  vendor  did  not  perfect  his  title  within  a  reasonable        1870 
time,  then  he  would  abandon  his  purchase  and  would  require  a       ^i^b 
return  of  his  deposit,  that  would  have  been  sufiScient ;   but  he      huqhw 

had  no  rights  under  the  circumstances,  to  give  notice  of  imme-        

diate  abandonment.  Taylor  v.  Brown  (1)  is  a  case  I  often  have 
occasion  to  refer  to  upon  this  subject.  The  rule  was  there  laid 
down  by  Lord  LangdaJe,  that  where  the  contract  and  the  circum- 
stances are  such  that  time  is  not  in  this  Court  considered  to  be 
of  the  essence  of  the  contract — in  such  a  case,  if  any  unnecessary 
delay  is  created  by  one  party,  the  other  has  a  right  to  limit  a 
reasonable  time  within  which  the  contract  shall  be  perfected  by 
the  other.    It  has  been  repeatedly  so  considered  in  this  Court. 

In  MeMurray  v.  Spicer  (2)  I  had  occasion  fully  to  consider  the 
question,  and  there  I  stated  (3) :  **  The  purchaser  is  bound  to  give 
the  vendor  a  reasonable  time  for  completing  his  title.  No  absolute 
rule  can  be  laid  down  as  to  what  is  a  reasonable  time.  That  must 
depend  upon  a  variety  of  circumstances.  .  .  .  The  notice  here 
was  a  week,  which  I  think  was  too  short  a  time.  He  was  bound 
to  give  him  a  reasonable  time,  and  I  think  that  a  week,  or  even 
a  month,  was  too  short ;  and  the  notice  was  ineffectual  for  the 
purpose  of  rescinding  the  contract,  upon  the  ground  of  the  time 
not  being  a  reasonable  time."  On  this  rule,  therefore,  it  was 
not  competent  for  the  purchaser  to  give  notice  of  immediate 
abandonment  of  his  contract. 

In  the  course  of  the  argument  the  case  of  TiUey  v.  Thomas  (4) 
was  cited  in  support  of  the  Defendant's  contention,  but  that  was 
a  totally  different  case.  The  stipulation  there  was  that  possession 
should  be  given  on  the  14th  of  January  next,  and  the  property 
was  required  for  a  residence.  If  the  purchaser  had  gone  on  ne- 
gotiating after  the  14th  of  January,  he  could  not  have  made 
time  the  essence  of  the  contract ;  but  he  gave  notice  on  that  very 
day  of  his  abandonment  of  the  contract^  on  the  ground  that  the 
tide  was  not  completed,  and  possession  could  not  be  given  on  that 
day,  in  pursuance  of  the  agreement ;  so  that  the  purchaser  having 
made  his  stand  on  that  very  day,  the  decision  was  that  time  was  of 

(1)  2  Beav.  180.  (3)  Law  Rep.  5  Eq.  543. 

(2)  Law  Rep.  5  Eq.  527.  (4)  Ibid.  3  Ch.  61. 
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the  essence  of  the  contract.  It  is  true  that  negotiations  had  gone 
on  after  the  day  fixed  for  abandonment  of  the  purchase,  but  these 
negotiations  were  entered  into  without  prejudice  to  the  purchaser's 
right,  and  the  judgment  depended  on  that  fact.  The  dedsion, 
therefore,  does  not  in  any  way  trench  upon  the  general  rule,  as  it 
turned  upon  the  purchaser  making  his  stand  on  the  very  day  fixed 
for  completion. 

In  this  ease,  if  time  had  been  of  the  essence  of  the  contract,  the 
purchaser  might  have  given  notice  on  the  day  appointed  for  com* 
pletion  that  he  would  abandon  the  contract ;  but  after  gomg  on 
negotiating,  he  should  have  given  a  reasonable  notice. 

It  is  my  duty,  therefore,  to  make  a  decree  for  specific  per- 
formance, with  the  usual  reference  as  to  title ;  and  the  Defendant 
must  pay  the  costs  of  the  suit  up  to  the  hearing. 

Solicitors  for  the  Plaintiff:  Messrs.  Braihenridge  &  Sons, 
Solicitors  for  the  Defendant :  Messrs.  Hedges  dt  Stedinan. 


V.-C.  M. 

1870 


March  4  ; 

April  29  ; 

JuM  10. 


In  re  BADART'S  TRUSTS. 

Succession  Duty — 16  <fc  17  Vict.  c.  51 — Will — Legacy — Bequest  in  Trust  for 

Persons  in  Succession — Foreign  DomicU, 

A  testator  who  was  domiciled  in  Belgiun^  but  for  the  last  ten  yean  of  ki» 
life  resided  and  carried  on  business  in  England^  by  his  will  directed  a  sum  of 
£12,000  to  be  invested  in  Consols  and  hold  in  trust  for  A,  for  life,  with 
remainder  for  his  nephews  and  nieces,  most  of  whom  were  Belgians : — 

Hdd^  that  upon  the  death  of  A,  succession  duty  was  payable  on  the 
£12,000. 

In  re  SmitKs  Timsts  (1)  and  In  re  Capdevielle  (2)  followed. 

Wallace  v.  Attorney-General  (3)  distinguished. 

Francis  Joseph  badabt,  by  his  wiii,  dated  the  2nd  of 

February,  1865,  appointed  his  brother,  Jean  Joseph  Badart  (with 
whom  he  carried  on  bosiness  in  partnership),  and  WiUiam  AUz- 
ander  WaUer,  his  executors,  and  bequeathed  to  his  brother  all  his 
interest  in  the  partnership  business,  provided  his  brother  should^ 

(1)  12  W.  R.  933.  (2)  2  H,  &  C.  985. 

(3)  Law  Rep.  1  Ch.  1. 
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within  three  months  after  the  testator's  deaths  pay  to  his  co-     Y.-0.  M. 
executor  such  sum  as  should  be  sufficient  to  pay  the  testator's       1870 
priyate  debts,  funeral  and  testamentary  expenses,  and  a  legacy  of       j„  ^e 
£200,  and  a  sum  of  £12,000 ;  and  he  directed  that  his  executors    ^J^^ 

should  invest  the  £12,000  in  their  names  in  consols^  and  should       

pay  the  dlTidends  to  Adelaide  Waierht  for  life,  and  after  her 
death  should  sell  the  Consols,  and  stand  possessed  of  the  proceeds 
upon  trust  for  the  children  of  his  two  brothers  and  sister. 

The  testator  was  a  native  of  Belgium^  and  lived  in  Belgium 
until  about  ten  years  before  his  death,  when  he  came  to  England^ 
being  then  about  fifty  years  old ;  and  from  that  time  he  resided 
and  carried  on  business  in  England,  But  he  frequently  ex- 
pressed an  intention  of  returning  to  Belgium^  and  residing  there ; 
and  on  one  occasion,  having  agreed  to  purchase  land  in  England 
for  the  purpose  of  his  business,  but  finding  that  he  could  not  hold 
the  land  without  obtaining  a  certificate  of  naturalization,  he  aban- 
doned the  purchase,  and  took  a  lease  of  the  land  for  twenty-one 
years. 

The  testator  died  in  1868,  and  his  will  was  proved  in  England. 
The  £12,000  was  paid  by  his  brother,  and  invested  iu  consols 
in  the  names  of  the  executors. 

Adelaide  Waterlot  died  on  the  18th  of  September,  1869,  and 
thereupon  the  testator's  nephews  and  nieces,  eleven  in  number,  of 
vhom  ten  were  domiciled  in  Belgium  and  one  in  England,  having 
claimed  to  receive  the  trust  fund  free  from  legacy  or  succession 
duty,  on  the  ground  that  the  testator's  domicil  was  Belgian,  and 
the  Crown  having  claimed  legacy  duty,  the  executors  paid  into 
Court,  under  the  Trustee  Belief  Act,  £360,  being  the  amount  of 
the  duty,  whether  legacy  or  succession  duty,  on  £12,000,  and 
divided  the  rest  of  the  fund  among  the  nephews  and  nieces. 

This  was  a  Petition  by  the  nephews  and  nieces  for  payment  to 
them  of  the  fund  in  Court. 

Mr.  Pearson,  Q.C.,  and  Mr.  Ordham  Hastings,  for  the  Peti- 
tioners : — 

The  testator's  domicil  of  origin  was  Belgian,  and  he  never 
acquired  an  English  domicil.  The  law  is  clearly  settled  that  the 
domicil  of  origin  adheres  until  a  new  domicil  is  acquired,  and  that 
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y.-C.  M.     in  order  to  acquire  a  new  domicil  there  must  be  not  only  actual 

1870        change  of  residence,  but  an  intention  of  taking  up  a  fixed  and 

In  re       settled  abode  in  the  new  country :  Bell  v.  Kennedy  (1).     Here  it  is 

Truwto^     clearly  proved  that  the  testator  always  intended  to  retam  to 

Belgium  and  retain  his  Belgian  domicil. 

Then,  if  the  testator's  domicil  was  foreign,  neither  legacy  duty 
nor  succession  duty  is  payable  on  personal  property  bequeathed  by 
Ills  will :  Thomson  v.  Advocate-General  (2) ;  Wallace  v.  AUomey- 
General  (3).  In  the  latter  case,  Lord  Cranworth  decided  that  the 
generality  of  the  words  in  the  Succession  Duty  Act,  under  whicli 
the  duty  is  imposed  upon  every  person  who  becomes  entitled  to 
property  on  the  death  of  another,  must  receive  the  same  limitation 
as  was  placed  by  the  House  of  Lords,  in  Thomson  v.  Advocak- 
General,  upon  the  equally  general  words  in  the  Legacy  Daty 
Acts — ^namely,  that  the  operation  of  the  words  must  be  confined  to 
persons  who  become  entitled  to  property  by  virtue  of  the  law  of 
England;  and,  consequently,  persons  becoming  entitled  to  personal 
property  under  the  will  of  a  domiciled  foreigner  are  not  liable  to 
the  duty.  The  cases  of  In  re  Lovelaces  Settlement  (4),  and  In  re 
WaUop^s  Trtuts  (5),  were  cases  of  testamentary  appointments  made 
by  persons  domiciled  abroad  under  powers  created,  in  the  one  case 
by  an  English  settlement,  in  the  other  case  by  the  will  of  an 
English  testator.  The  appointees  therefore  took,  not  under  the 
wills  of  the  donees  of  the  powers,  but  under  the  instruments 
creating  the  powers,  which  were  English  instruments,  to  be  con- 
strued according  to  the  law  of  England.  In  In  re  Lovdac^s  SeUk- 
ment  (6),  Lord  Justice  Turner  founded  his  decision  on  the  fact  that 
the  property  in  question  was  not  the  property  of  Mrs.  Lovelace^  the 
donee  of  the  power ;  and  Lord  Justice  Knight  Bruce  (7)  observed 
that  the  appointed  property  would,  if  she  had  not  exercised  her 
power  of  appointment,  not  have  been  part  of  her  estate,  but  would 
have  gone  under  the  settlement  to  her  next  of  kin,  who  would 
clearly  have  been  liable  to  duty.  The  decision  in  In  re  Wallops 
Trusts  (8)  was  exactly  the  same  as  that  of  In  re  Lovelace's  SetUe- 

(1)  Law  Rep.  1  H.  L.,  Sc.  307.  (5)  1  D.  J.  &  S.  656. 

(2)  12  CL  &  F.  1.  (6)  4  De  G.  &  J.  352. 

(3)  Law  Rep.  1  Ch.  L  (7)  Ibid.  346. 

(4)  4  De  G.  &  J.  340.  (8)  3  D.  J.  &  S.  671. 
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merd;  and  the  dieta  of  Lord  Justice  Turner  in  that  case,  in  which  V.-c.  H. 

Lord  Justice  Knight  Bruce  evidently  did  not  concur,  as  well  as  the  i870 

decision  of  the  Court  of  Exchequer  in  In  re  Capdevielle  (1),  founded  ^^ 

upon  those  dicta,  have  been  overruled  by   Wallace  v.  Attomey-  IUdabt's 

Oeneral  (2).     The  Judges  who  decided  In  re  Capdevielle,  doubted  

the  correctness  of  the  dicta  in  In  re  Wallop^s  Trusts  (3),  though 
they  felt  themselves  bound  to  follow  them. 

Mr.  W.  KardaJce,  for  the  Crown : — 

First,  the  testator's  domicil  was  English ;  secondly,  if  his  domicil 
was  Belgian,  succession  duty  is  payable. 

[The  Yige-Changellob  requested  him  to  argue  the  second  point 

first] 

This  is  not,  as  in  WdO^ics  v.  Attomey-Oeneral,  the  case  of  a 
direct  legacy  given  by  the  will  of  a  person  domiciled  abroad,  but 
the  case  of  a  trust  fund  distinct  from  the  rest  of  the  testator's 
property,  directed  to  be  invested  in  England  in  the  names  of 
trustees,  one  of  whom  was  an  Englishman,  in  trust  for  one  person 
for  life,  with  remainder  in  trust  for  other  persons.  The  trustees 
ought  to  have  executed  a  deed-poll  declaring  the  trusts  in  accor- 
dance with  the  wilL  The  eestuis  que  trust,  therefore,  take  tmder 
English  law,  and  upon  the  death  of  the  tenant  for  life  succession 
duty  became  payable ;  In  re  Smith's  Trusts  (4)  ;  that  case  decides 
that  when  a  domiciled  foreigner  by  his  will  creates  a  trust,  and 
that  trust  is  carried  out  in  England,  succession  duty  is  payable. 

The  fund  in  question  was  not  given  directly  by  the  testator, 
but  was  to  be  paid  by  his  brother  as  the  condition  of  the  brother 
succeeding  to  the  testator's  business.  This  is,  to  use  the  words  of 
Lord  Justice  Tvnmer  in  In  re  Lovelace's  Settlement  (5),  *'  a  succes- 
sion under  a  British  settlement  to  British  property,  vested  in 
British  trustees,  and  falling  under  the  jurisdiction  of  a  British 
Court."  The  will  is  an  English  will,  and  the  effect  of  the  trust 
created  by  the  testator  was  to  bring  the  property  under  the  pro- 
tection of  the  law  of  England. 

(1)  2  H.  &  C.  985.  (3)  1  D.  J.  &  S.  656. 

(2)  Law  Rep.  1  Ch.  1.  (4)  12  W.  R.  933. 

(5)  4  De  G.  &  J.  352. 
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V,-G.  H.         A  legatee  to  whom  an  immediate  legacy  is  given  by  the  will  of 

1870       a  domiciled  foreigner  does  not  seek  the  protection  of  an  English 

In  re       Court ;  but  where  a  trust  fund  is  directed  to  be  invested  in  English 

^Tbuto*     property  in  trust  for  one  for  life,  with  remainder  over,  the  trust  is 

brought  under  the  jurisdiction  of  English  Courts,  and  those  who 

take  in  remainder  are  liable  to  succession  duty.  Therefore,  these 
Petitioners  claim  under  English  law ;  and  the  case  of  Wallace  v. 
AUorney-Oeneral  (1)  is  in  favour  of  the  Crown,  as  well  as  the 
cases  of  In  re  Lovdace^s  Settlement  (2),  In  re  WaHop^s  Trusts  (3), 
and  In  re  CapdevieUe  (4). 

The  Vice-Chancellor  said  that  he  would  look  into  the  autho- 
rities, and  consider  whether  it  would  be  necessary  to  go  into  the 
question  of  domicil. 


April  29.    Sir  E.  Malins,  V.C.  :— 

Mr.  Earsldke,  the  time  which  has  elapsed  since  this  case  was 
last  before  me  has  given  me  the  opportunity  of  looking  at  the 
cases ;  and  although  I  do  not  profess  to  have  read  them  all  through, 
I  do  not  think  that  it  is  necessary  for  me  to  trouble  you  any 
further.  Whether  this  testator  was  a  domiciled  foreigner  or  not, 
it  is  admitted  that  he  came  to  England  from  Belgium^  traded  here, 
was  a  resident  merchant  here,  made  his  money  here,  made  an 
English  wHl,  appointed  executors,  one  of  whom  was  an  English- 
man, and  directed  the  investment  of  £12,000  in  English  consols, 
to  be  held  in  trust  for  a  lady  for  her  life,  with  remainder  over  to 
his  nephews  and  nieces.  The  simple  question  is,  whether  the 
nephews  and  nieces  are  liable  to  pay  succession  duty.  With  the 
exception  of  the  case  of  Wallace  v.  Attomeg-Oeneral,  which  it 
seems  to  me  was  a  case  of  legacy  duty  and  not  succession  duty, 
I  have  not  been  able  to  find  a  single  case  in  which  it  has  not  been 
held  that  under  such  circumstances  succession  duty  was  payable. 
In  the  case  of  In  re  Smith's  Triists  (5)  the  very  point  was  decided  by 
Vice-Chancellor  Stuart.  Upon  principle  I  agree  with  Vice-Chan- 
cellor Stuart,  and  therefore,  subject  to  any  observations  which 

(1)  Law  Rep.  1  Ch.  1.  (3)  1  D.  J.  &  S.  656. 

(2)  4  De  G.  &  J.  340.  (4)  2  H.  &  C.  985. 

(5)  12  W.  R.  933. 
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Mr.  Peanon  may  wish  to  make,  I  propose  to  hold,  that  even  admit-     V.-O.  M. 
ting  the  testator  to  have  been  a  domiciled  foreigner,  admitting  that       1870 
if  I  had  to  decide  the  question  as  to  the  succession  to  his  property,        jn  re 
I  must  hold  that  the  succession  was  according  to  the  law  of      XRuraf 

Bdgium ;  yet  as  he  was  a  resident  here,  and  created  an  English       

trust,  which  must  be  construed  according  to  English  law,  I  must 
decide  that  succession  duty  is  payable.  I  will  hear  Mr.  Pearson, 
if  he  should  think  it  necessary,  though  I  much  prefer  to  follow  the 
decision  of  Vice-Chancellor  Stuart  without  any  further  argument. 
The  case  of  WaUaee  v.  Attomey-Oeneral  (1)  was  the  case  of  the 
will  of  a  testator  who  was  bom  in  JFVance,  resided  in  Ftance,  and 
was  a  domiciled  Frenchman ;  and  it  was  a  question  whether  the 
legacies  given  by  his  wiU  were  liable  to  duty.  I  cannot  help 
thinking  that  in  that  case  of  WalUice  v.  Attametf-General  some 
miscarriage  has  taken  place,  because  it  was  a  mere  question  of 
legacy  duty ;  it  was  no  succession,  except  so  far  as  every  legacy  is 
a  succession.  Then  I  find,  in  In  re  CapdevieUe  (2),  although  two 
Judges  had  great  doubts  whether  the  domicil  was  not  foreign,  yet 
they  concurred  in  considering  that  succession  duty  was  payable ; 
one  of  them,  Mr.  Baron  BramweU,  also  considered  it  a  doubtful 
case,  but  he  thought  it  was  clear  that  succession  duty  ought  to  be 
payable,  and  he  puts  it  very  much  as  I  do.  He  said  that  Mr. 
Capdevtelle  had  resided  thirty  years  in  England,  but  the  evidence 
was  distinct  that  he  intended  to  return  to  Fratice,  and  he  died 
almost  with  the  declaration  on  his  lips  that  he  meant  to  go  back 
to  France.  The  evidence  here  is  that  Mr.  Badart  always  intended 
to  go  back  to  Belgium.  In  that  case  all  the  four  Judges  concurred 
in  thinking  that  the  property  was  liable  to  succession  duty,  and 
the  CJourt  of  Exchequer  is  the  proper  Court  to  decide  such  a 
matter.  Then,  in  In  re  Wallop's  Trusts  (3)  Lord  Justice  Turner  most 
distinctly  says,  that  it  does  not  follow  that  because  property  is  not 
liable  to  legacy  duty,  it  is  not  liable  to  succession  duty.  Then, 
finally,  there  is  the  case,  which  I  desire  to  follow,  of  In  re  Smith's 
Trusts  (4).  I  think  it  is  quite  clear,  upon  every  principle,  that  this 
gentleman's  estate  ought  to  pay  the  taxes  of  the  country  in  which 
he  lived.    If  a  man  makes  his  money  in  England  he  ought  to  pay 

(1)  Law  Rep.  1  Ch.  1.  (3)  1  D.  J.  &  S.  656. 

(2)  2  H.  &  C.  986.  (4)  12  W.  R.  933. 
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y.-O.  M.  English  taxes.  The  present  ease  is  even  a  stronger  case  for  sue- 
1870  cession  duty  than  In  re  SmitVs  Trusts  (1),  because  there  the  testator 
In  re       ^^  ^^^  ^^^7  domiciled  abroad,  but  resident  abroad ;  and  my  jadg- 

Badart's     ment  entirely  concurs  with  that  decision.     I  would  rather  follow  it, 

and  leave  the  Petitioners  to  take  my  decision  and  that  of  Vice- 

Chancellor  Stuart  to  the  Court  of  Appeal. 

Mr.  Pears(m  having  expressed  his  desire  to  be  heard  in  reply, 
the  case  was  ordered  to  stand  over  for  that  purpose. 


June  10.    Mr.  Pearson^  in  reply : — 

This  is  a  simple  legacy  and  nothing  more  :  a  bequest  to  A.  for 
life,  with  remainder  to  JB.,  is  just  as  much  a  legacy  as  an  imme- 
diate bequest  to  A.  absolutely.  Under  36  Geo.  3,  c.  52,  s.  12,  such  a 
legacy  is  considered  so  entirely  one  legacy,  that,  if  the  parties 
who  take  for  life  and  in  remainder  are  related  in  the  same  degree 
to  the  testator,  the  entire  legacy  duty  must  be  paid  at  once  on 
the  testator's  death.  If  this  be  a  legacy,  then,  as  the  testator 
was  a  foreigner,  the  legacy,  whether  immediate  or  in  remainder, 
is  exempt  from  legacy  duty;  and  upon  the  same  principle,  ac- 
cording to  Wallace  v.  Attomey-Oeneral  (2),  a  disposition  of  personal 
property  by  the  will  of  a  foreigner,  by  which  persons  became 
entitled,  on  the  death  either  of  the  testator  himself,  or  of  any  other 
person,  does  not  come  within  the  Succession  Duty  Ad,  The 
words  of  the  2nd  section  of  that  Act  would  apply  just  as  well 
to  an  immediate  absolute  legacy  as  to  a  legacy  out  of  which  a 
life  interest  is  carved ;  and  in  WaUaee  v.  Attomey-GenercU,  Lord 
Cranuxyrth  admitted  that  the  words  of  the  Act,  unless  they  were 
read  with  the  implied  restriction  that  they  must  be  confined  to 
persons  claiming  under  English  law,  would  apply  to  the  case  before 
him,  which  was  that  of  an  immediate  absolute  legacy.  Here  the 
Petitioners  are  entitled  to  the  fund  under  the  law  of  Belgium :  the 
validity  of  the  will,  the  construction  of  the  will,  the  class  of  persons 
who  are  to  take  the  fund,  must  be  determined  by  that  law.  If  there 
had  been  nephews  or  nieces  of  the  testator,  who  wei-e  legitimate  ac- 

(l)  12  W.  n.  933.  (2)  Law  Rep.  I  Cli.  1. 
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cording  to  Belgian  law,  but  illegitimate  according  to  English  law,     Y^.  M. 
they  would  have  been  entitled  to  a  share  in  the  fund ;  if  the  will  had        1870 
infringed  the  restrictions  imposed  by  the  law  of  Bdgiwn  on  the        /„  ^^ 
power  of  testamentary  disposition,  it  must  have  been  set  aside.  The    ^jj;^^^* 

fitct  that  the  fund  is  to  be  invested  in  the  English  funds  is  imma-        

terial,  the  trust  being  created  solely  by  the  will,  and  governed  by 
Belgian  law.  It  might  as  well  be  contended  that  trust  funds  held 
under  a  settlement  made  in  a  foreign  country  on  the  marriage  of  two 
foreigners,  if  invested  in  English  funds,  would  be  liable  to  succes- 
sion duty.  In  the  case  of  In  re  SmUKs  Trusts  (1),  the  trust  fund 
had  been  brought  to  England,  and  upon  the  appointment  of  new 
trustees  a  deed  was  executed  in  England  by  the  trustees  and  cesiuis 
que  irustf  by  which  the  trusts  were  declared.  The  reasons  for 
the  decision  in  that  case  are  not  reported,  but  it  must  have  been 
decided  on  the  ground  that  the  persons  who  were  held  liable  to 
duty  claimed,  not  under  the  will,  but  under  the  English  deed ;  if 
they  were  treated  as  deriving  their  title  under  the  will,  the  decision 
is  inconsistent  with,  and  was  overruled  by,  Walla>ee  v.  Attorney- 
General  (2).  Here  there  has  been  no  deed,  and  there  was  no  neces- 
sity for  a  deed  ;  the  Petitioners  simply  claim  a  legacy  under  the 
will  of  a  domiciled  foreigner.  The  case  of  In  re  CapdevieUe  (3)  is 
of  no  authority — the  Judges  do  not  seem  to  have  agreed  on  any  one 
point;  and  if  it  amounts  to  a  decision  that  succession  duty  is  pay- 
able on  personal  property  in  England  bequeathed  by  the  will  of  a 
foreigner,  it  is  contrary  to  the  subsequent  decision  in  Wallace  v. 
AUomeg-Generaly  which  must  be  the  governing  authority  in  this 
Court 
[He  also  referred  to  In  re  Be  Laneeg  (4).] 

Sib  E.  Malins,  V.C.  :— 

Having  had  an  opportunity  between  the  4th  of  March,  when  the 
case  was  originally  opened  to  me,  and  the  29th  of  April,  when  I 
expressed  my  impression  upon  it,  of  very  maturely  considering  and 
reconsidering  every  authority  cited,  including  all  those  mentioned 
by  Hr.  Pearson,  except  the  case  of  In  re  Be  Lancet/,  which  does 

(1)  12  W.  R.  983.  (3)  2  H.  &  C.  985. 

(2)  Law  Rep.  1  Ch.  1.  (4)  Law  Rep.  4  Ex.  345 ;  Ibid.  6  Ex.  102. 
Vou  X.  2  A  2 
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^  ,V.-0.  M.  not  seem  to  affect  the  question  at  all,  on  the  29th  of  April  I 
1870  gave  my  decision^  and  I  then  folly  expressed  my  opinion  on  the 
In  r6  result  of  the  cases.  I  am  very  glad  I  have  heard  Mr.  Pearton 
O^rmf  ^P^^  ^®  point  upon  which  he  desired  to  address  me,  and  he  has 
-""  endeavoured  to  press  upon  me  that  this  is  in  point  of  fact  a  l^acy— 
as  much,  in  fietct,  a  legacy  as  in  the  case  of  Lord  Henry  Seymawft 
will  in  Wallace  v.  Attorney-General  (1),  which  was  a  simple  beqnest 
of  £24,000  by  a  domiciled  Frenchman  to  charities  in  Englani.  It 
was  there  decided  by  Lord  Oranworlh — ^and  as  it  appears  to  me 
most  properly  decided — ^that  no  duty  was  payable,  because  it  had 
been  finally  settled  by  the  case  of  Thomean  v.  Advoeate'General  (2), 
in  the  House  of  Lords,  that  legacy  duty  is  not  payable  upon  lega- 
cies given  by  domiciled  foreigners.  Lord  Henry  Seymour  was  such 
a  person,  and  therefore  it  is  clear  there  was  no  legacy  duty  pay- 
able. There  was  no  case  of  succession,  because  it  was  an  immediate 
gift  out-and-out)  and  could  not  upon  any  principle  be  called  any- 
thing but  a  legacy.  But  the  Government,  having  failed  in  the 
attempt  to  get  the  duty  in  the  shape  of  legacy  duty,  made  an 
attempt  to  get  it  in  another  shape — namely,  by  calling  it  succes- 
sion duty.  That  attempt,  however,  signally  failed,  as  I  think  it 
should  have  done. 

Now  this  case,  in  my  opinion,  is  very  different.  This  is  a  legacy 
no  doubt,  and  Mr.  Pearson  is  correct  in  saying  that  it  is  a  legacy, 
and  that  under  the  Legacy  Duty  Ad  (36  Greo.  3,  c  52),  the  duty  would 
have  been  assessed  upon  it  as  a  legacy,  but  it  is  a  legacy  to  which 
there  is  a  succession.  I  assume  for  the  purpose  of  my  decision 
that  the  testator  was  a  domiciled  foreigner.  I  will  assume  that 
his  domicil  of  origin  was  Belgian ;  he  came  over  to  England,  abont 
twelve  years  before  he  made  his  will,  as  a  trader ;  he  made  the 
bulk  of  his  fortune  by  English  trading ;  and  he  made  a  will  by 
which  he  gave  a  trust  fund  of  £12,000  to  be  invested  in  consols, 
in  the  name  of  two  trustees— one  his  own  brother,  a  domiciled 
foreigner,  and  the  other  the  solicitor  who  prepared  his  will ;  and 
they  were  to  pay  the  interest  of  those  funds  to  a  lady  for  life, 
and  afterwards  to  divide  the  fund  among  his  nephews  and  nieces, 
some  of  whom  are  resident  in  Belgium,  and  one  in  England.  The 
tenancy  for  life  has  expired,  and  the  simple  question  is,  whether 

(1)  Law  Rep.  1  Ch.  1.  (2)  12  CI.  &  F.  1. 
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succession  duty  became  payable  on  the  death  of  the  tenant  for     Y^.  M. 
life,  and  the  nephews  and  nieces  succeeding  to  the  property.    The        1870 
trustees  have  distributed  the  whole  fund,  minus  the  succession       j„^ 
duty,  which  would  amount  to  £360.    They  hare  paid  the  £360 
into  Court,  which  represents  succession  duty;  and  the  contest  is 
between  the  Crown,  claiming  that  money  as  succession  duty,  and 
tlie  nephews  and  nieces,  claiming  it  as  part  of  the  legacy  given  to 
them,  which  they  contend  is  not  liable  to  succession  duty. 

It  is  not  necessary  for  me  to  go  fuUy  into  the  cases  which  I 
bave  referred  to  beforei  The  sum  and  substance  of  what  I  said 
on  the  former  occasion  was  this,  that  I  concurred  in  the  decision 
of  the  Court  of  Exchequer  in  the  case  of  In  re  OapdevieUe  (1),  which 
was  the  case  of  a  testator  who  was  in  the  same  position  as  this 
testator,  except  that  his  residence  in  Enffland  had  been  longer 
than  that  of  this  testator.  This  testator  had  resided  in  England 
about  twelve  years,  when  he  died,  and  Mr.  OapdevieUe  had  resided 
in  England  twenty-nine  years.  He  had  made  his  money  here, 
and  this  testator  made  his  money  here.  The  Court  of  Exchequer, 
all  four  Judges  concurring  in  the  judgment,  decided  that  although 
his  domicil  was  foreign,  yet  under  the  particular  circumstances  the 
property  was  liable  to  succession  duty.  Some  of  them  doubted 
whether  the  domicil  was  English  or  foreign ;  but  whatever  doubts 
they  entertained  upon  that  point  (and  there  was  great  difference  of 
opinion  on  some  of  the  points),  all  four  concurred  in  the  judgment 
that  succession  duty  was  payable. 

Then  a  similar  point  came  before  Yice-Chancellor  Stttart  in  In 

re  Smithes  Trusts  (2),  which  is  a  much  weaker  case  for  succession 

duty  than  the  present,  because  that  was  the  case  of  a  testator 

domiciled  in  the  Marmiitts,  who  made  his  will  in  the  Mauritius, 

but  who  created  a  trust  of  a  fund  invested  in  English  consols,  to 

be  paid  to  his  wife  for  life,  and  afterwards  to  other  persons.    The 

question  arose  whether  the  property  was  liable  to  succession  duty, 

and  the  Vice-Chancellor  thought  succession  duty  was  payable. 

Fmding  that  the  Court  of  Exchequer — which  is  the  proper  tribunal 

to  decide  these  questions,  being  the  Court  of  Kevenue — has  decided 

in  a  case  precisely  similar  to  this,  that  succession  duty  is  payable, 

finding  that  the  Yice-Chancellor  Stuart  has  decided  in  the  same 

(1)  2  H.  &  C.  985.  (2)  12  W.  R.  933. 
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V.-O.  M.     way,  and,  as  I  stated  before,  my  own  judgment  concurring  in  that 

1870        view,  I  think  that  under  the  particular  circumstances  of  this  case 

j„  ,0       succession  duty  is  payable.    I  decide  that  without  in  the  slightest 

^T^cn^*"     degree  supposing  that  the  property  of  any  merchant  resideDt 

abroad,  who  happens  accidentally  to  be  present  in  England^  and 

makes  his  will  (not  applying  that  to  such  a  case  as  this,  where  the 
man  practically  has  become  an  Englishman),  is  liable  to  successioii 
duty.  I  entirely  concur  in  the  observations  made  by  Mr.  Barou 
Bramwell  in  In  re  CapdevieUe  (1),  that  under  such  circumstances 
as  these  legacy  duty  ought  to  be  payable.  It  is  no  hardship  on 
these  nephews  and  nieces  that  they  have  to  pay  succession  duty. 
Therefore,  that  being  the  bias  of  my  mind,  and  finding  that  two 
Courts— one  of  co-ordinate  jurisdiction,  and  one  which  for  this 
purpose  I  must  regard  as  a  higher  jurisdiction — ^have  decided  the 
point,  I  follow  their  decisions ;  and  I  cheerfully  do  so,  because  my 
own  judgment  concurs  entirely  with  them.  Therefore  T  decide 
that  succession  duty  is  payable,  and  consequently  the  Crown  is 
entitled  to  the  fund  in  Court 

Solicitors  for  the  Petitioners :  Messrs.  W.  <&  W.  A'  Waller. 
Solicitor  for  the  Bespondents :  The  SdUeUor  oflnUinA  Revenue. 


T.-C.  M.         j^  re  IMPERIAL  LAND  COMPANY  OP  MARSEILLES. 
1870  j^  re  NATIONAL  BANK 


""^IsTid/'  CompanUi  Act,  1862,  «.  100,  IQ^r-^Minpprcpriation  of  Fund^-^Offieen 

—  (fthe  Company — Bankers, 

Upon  a  motion  that  the  KaHonal  Bank,  and  three  of  its  directore,  might 
be  ordered  to  pay  to  the  liquidators  of  the  company  a  8am  of  £5000,  alleged 
to  have  been  improperly  paid  out  of  the  funds  of  the  company  as  an  induce- 
ment to  the  bank  to  open  an  account  with  the  company : — 

Heldf  that  the  payment  for  opening  an  account  with  the  banker  was  a  mis- 
appropriation of  the  funds  of  the  company,  but  that^  as  there  was  no  direct 
proof  that  this  money  was  paid  by  the  company,  the  Court  could  make  do 
order,  upon  a  motion  under  the  lOOth  section  of  the  CcmpanUs  Ad,  186?, 
for  its  restoration ;  and  the  Court  being  of  opinion  that  a  banker  was  not  sn 


(1)  2  n.  A  C.  08.-. 
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oflScer  of  the  company  within  the  165th  section  of  the  Act,  no  order  could         y.^, 
be  made  under  that  section.  -_^ 

Leave  given  to  file  a  bill  against  the  directors.  %^vw 

In  re 

T  Imperial 

HIS  was  a  motion  by  the  liquidators  of  the  Imperial  Land  Comr       Land 

jany  of  Marseilles,  Limited,  that  the  Nationai  Bank  and  Sir  Joseph  MAwamiv^ 

Nedle  McKev^na,  Harvey  Lewis,  and  Frazer  Bradshano  Senshaw,       ^~ 

formerly  directors  of  the  said  company,  might  be  ordered,  jointly    National 

and  severally,  to  pay  to  the  liquidators  the  sum  of  £5000,  being  a       — — 

sum  belonging  to  the  said  company,  which  in  or  about  and  ever 

since  the  month  of  March,  1866,  was  and  had  been  misapplied  and 

improperly  retained  by  the  bank  in  connection  with  the  promotion 

of  the  company,  and  which  sum  the  bank  was  liable  to  account  for 

and  refund  to  the  company,  together  with  interest  thereon,  at  the 

rate  of  £5  per  cent,  per  annum,  from  the  26th  day  of  March,  or 

from  such  day  as  it  should  be  shewn  the  bank  received  and 

retained  the  said  sum ;  and  in  the  event  of  the  Court,  from  any 

technical  reason,  refusing  to  make  such  order  on  this  application, 

then  that  the  liquidators  might  have  the  sanction  of  the  Court  for 

taking  such  proceedings,  at  law  or  in  equity,  against  the  bank,  or 

any  other  parties  as  Defendants  thereto,  for  the  recovery  of  the 

said  moneys  as  they  might  be  advised. 

It  appeared  that  the  company  was  established  in  January,  1866, 

for  the  purpose  of  purchasing  certain  land  at  Marseilles,  and  it  was 

arranged  that  this  company  should  be  brought  out  and  floated  with 

the  assistance  of  a  company  called  the  CrSdit  Fonder  and  Mohilier 

of  England ;  and  thereupon  contracts  were  entered  into  by  Albert 

drant,  the  managing  director  of  the  CrSdit  Foneier,  on  behalf  of 

the  Land  Company,  with  the  French  vendors,  for  the  purchase  of 

various  properties  for  the  sum  of  £1,144,382.    At  the  same  time  a 

contract  was  entered  into  by  the  Land  Company  with  John  Master^ 

laian,  one  of  the  promoters,  for  the  purchase  of  the  same  properties 

for  the  sum  of  £1,807,633,  being  £663,251  over  and  above  the 

amount  to  be  paid  by  the  Credit  Foneier,  it  being  arranged  between 

the  parties  that  John  Master  man  was  for  this  purpose  to  take  a 

transfer  of  the  propierty  from  the  CrSdit  Foneier.  The  first  meeting 

of  the  directors  of  the  Land  Company  was  held  on  the  24th  of 

February,  1866,  at  which  the  three  directors,  MeKenna,  Lewis,  and 

Eenshaw,  were  present,  and  the  purchase-deed  was  then  approved 
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T.-O.  M.  of  by  the  directors.  The  prospectus  of  the  company  was  read  and 
1870  approved  of  at  the  same  meeting,  and  was  immediately  issued  to 
^^       the  public.   In  this  prospectus  the  capital  was  fixed  at  £l,600|000y 

liMKiAL     Qj^^  ^Q  names  of  the  directors  were  set  forth :  the  list  being  headed 

OoMPANT  OF  by  Messrs.  Albert  Ora/ni,  Harris,  and  Wa/mer,  who  were  described 

as  directors  of  the  OrSdit  Fonder;  then  followed  the  names  of 

N^oMAL  (^lo^^  James  HoUand  and  Mr.  Sydney  Slopford,  directors  of  the 
^^«  Affra  and  Masterman's  Bank,  and  afterwards  the  names  of  Messrs. 
MeKenna,  LeudSj  and  Henshaw,  described  as  directors  of  the  Natumal 
Bank.  The  prospectus  further  stated  that  applications  for  shares 
would  be  received  by  the  Oredit  Fonder ,  the  Agra  and  Masterman's 
Bank,  and  the  National  Bank ;  that  the  Agra  and  Masiermans 
Bank,  the  National  Bank,  and  the  National  Bank  of  Liverpool,  would 
be  the  bankers  of  the  company ;  that  the  temporary  oflBoes  would 
be  at  Nos.  17  &  18>  CornhiU,  which  was  the  ofiSce  of  the  Oridii 
Fonder;  and  that  Alfred  Lowe  (the  then  secretary  of  the  Oredii 
Fonder)  would  be  the  secretary,  pro  tern.,  of  the  Imperial  Land 
Company.  On  the  26th  of  February,  1866,  a  further  agreement 
was  entered  into  by  the  directors  with  John  Masterman,  to  the 
e£fect  that  a  sum  of  £360,000,  part  of  the  purchase-money  for  the 
land  at  Marseilles,  should  be  paid  over  to  the  OrSdit  Fonder,  for 
their  services  in  floating  and  bringing  out  the  company,  and  this 
sum  was,  in  fact,  paid  over  to  them  in  the  month  of  April,  1866w 
On  the  day  after  the  above  meeting,  the  following  letter  was  written 
by  the  secretary,  Alfred  Lowe,  to  the  National  Bank : — 

^  CrSdit  Fonder  and  MobUier  of  England,  Limited. 
Gentlemen^ — ^I  am  directed  to  request  that  you  will  be  good 
enough  to  open  an  account  and  receive  the  subscriptions  for  the 
shares  of  the  Imperial  Land  Company  of  Marseilles.  In  considera- 
tion of  the  trouble  you  will  have  in  this  matter,  the^directors  of  the 
CrSdU  Fonder  will  pay  you  the  sum  of  £5000,  as  your  banking 
commission,  within  a  fortnight  after  the  due  allotment  of  the  ghares 
above  referred  to.** 

This  letter  was,  on  the  27th  of  February,  laid  before  a  board- 
meeting  of  the  National  Bank,  at  which  two  of  the  Defendants 
Lewis  and  Henshaw,  were  present. 

An  account  was  accordingly  opened  with  the  bank  by  the 
Imperial  Land  Company,  and  a  balance  ranging  horn  £30,000  to 
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£70,000  was  proved  to  have  been  standing  to  their  credit  down  to     y.-G.  M. 
the  29th  of  June,  ]  866,  on  which  day  the  stipulated  sum  of  £5000        mo 
vas  paid  to  the  National  Bank,  by  a  cheque  drawn  by  the  CrSdit        jnre 
Foneier  upon  their  own  account  with  the  same  bank.  ^^!!]^^^ 

The  evidence  on  behalf  of  the  applicants  was  directed  towards  Company 

Mabskilles. 

pioying  that  the  £5000  so  paid  to  the  bank  formed  part  of  the        

£360,000  paid  by  the  Land  Company  to  the  CrSdii  Fonder ,  or  was    ka^^al  ; 
otherwise  the  money  of  the  Imperial  Land  Company.  -  -^jf^ 

On  behalf  of  the  defence  the  evidence  proved  that  a  sum  of 
£20,000  was  lent  by  the  National  Batik  to  the  Credit  Foneier, 
on  the  2nd  of  May,  1866,  when  their  account  was  overdrawn,  and 
that  another  sum  of  £30,000  was  placed  to  their  credit  by  the 
bank  on  the  29th  of  June,  the  day  on  which  the  cheque  for  £5000 
was  passed  to  the  bnnk,  leading  to  the  inference  that  the  latter  sum 
was  paid  out  of  the  £30,000.  It  was  also  stated  in  evidence  that 
the  £5000  was  paid  to  the  bank  in  order  to  induce  them  to  use 
their  influence  in  obtaining  subscriptionis  of  shares,  and  that  a 
simikr  sum  had  been  paid  to  the  Agra  and  Masterman's  Bank  for 
the  same  purpose. 

The  further  evidence  related  principally  to  the  part  taken  by 
the  directors  of  the  bank  in  reference  to  the  transaction,  and  the 
amoont  of  information  possessed  by  them  upon  the  subject.  This 
evidence  will  be  found  more  particularly  referred  to  in  the  judgment 
of  the  Yice-Chancellor. 

Mr.  Olasse,  Q.C.,  and  Mr.  Eiggine,  for  the  liquidators  of  the 
Imperial  Land  Company : — 

The  Court  will  have  but  little  doubt,  upon  the  evidence  in  this 
case,  that  the  sum  of  £5000,  paid  to  the  National  Bank  for  opening 
an  account  with  them  as  bankers  of  the  company,  was  a  gross 
nusapplication  of  the  funds  entrusted  to  the  directors.  It  is 
proved  that  the  account  was  one  of  a  very  lucrative  kind,  as  it 
itecessarily  must  have  been.  The  average  sum  standing  to  the 
<^it  of  the  company  at  the  bankers  was  not  less  than  £30,000, 
which  was  money  received  by  them  from  the  public  who  came  in 
&nd  purchased  shares.  No  banker  would  hesitate  to  receive  such 
&u  account,  and  no  banker  would  require  payment  for  opening  the 
ttooount;  therefore  it  was  an  unprecedented  transaction.     The 
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V.-0.  M.  only  way  of  accounting  for  it  is  that  three  directors  of  the  Land 

1870  Company  were  also  directors  of  the  bank.     Then,  again,  three 

]J^  other  directors  of  this  company  were  also  directors  of  the  OredU 

liiPEBTAL  Fonder;  and  as  we  find  such  enormous  sums  scattered  about 

Land  ' 

Ck)ifFAKT  OF  among  those  who  had  any  hand  in  the  promotion  of  the  company, 

'  it  is  not  to  be  wondered  at  that  the  National  Bank  should  have  come 

NiSioNAL  ^^  ^^^  *  ^ciBxe ;  but  the  Court  will  have  to  decide  whether  the 
^^-  payment  of  £5000  to  the  bank  was  or  was  not  a  misappropriation 
of  the  funds  of  the  company.  Then  follows  the  question,  by  whom 
was  the  money  paid  ?  It  is  in  evidence  that  £360,000  was  paid 
to  the  Oridit  Fonder  as  a  promotion-fee  for  the  part  taken  by 
them  in  what  is  called  **  floating"  the  company,  and  there  is  no  doubt 
tliat  the  £5000  was  paid  to  the  bank  by  means  of  a  cheque  signed 
by  the  directors  of  the  CrSdit  Fonder ;  hut  although  there  is  no 
direct  evidence  that  it  was  paid  by  the  Land  Company,  there  can  be 
no  doubt  of  that  fact,  and  it  must  have  been  known  to  three  at  least 
of  the  directors  of  the  bank*  Even  if  it  had  been  paid  out  of  the 
£360,000,  it  was  part  of  the  moneys  of  the  Land  Company,  and 
the  promotion-fee  would  have  been  the  less  by  that  amount  if  the 
£5000  had  not  been  paid  to  the  bank.  If  the  Court  is  satisfied 
that  the  payment  was  made  out  of  the  company's  money,  and  that 
it  was  a  misappropriation  to  that  amount,  then  the  Court  has 
power,  under  the  165th  section  of  the  Companies  Act,  1862,  to  make 
the  directors  repay  the  money,  or  (under  the  100th  section)  to  order 
the  bankers  to  restore  the  money  placed  in  their  hands  to  which  the 
company  is  entitled.  The  165th  section  distinctly  enables  the 
Court  to  compel  any  past  or  present  director,  or  any  officer  of  the 
company,  to  repay  money  which  has  been  misapplied,  and  the 
100th  section  gives  the  Court  power  to  require  any  banker,  or 
agent  or  officer  of  a  company,  to  give  up  any  sum  of  money  uriiich 
happens  to  be  placed  in  his  hands  to  which  the  company  is  entitled. 
Although  bankers  are  not  mentioned  in  the  165th  section,  we  sah- 
mit  that  they  are  officers  of  the  company  within  the  meaning  of  that 
section,  and  that  the  Court  has  jurisdiction  over  them  upon  a 
summary  application  of  this  nature,  and  we  ask  for  a  joint  and 
several  order  against  all  the  Bespondents. 
[They  cited  Stringer's  Case  (1),  In  re  London  and  Promneid 

(1)  Law  Rep.  4  Ch.  475. 


TOL.  X.]  EQUITY  CASES.  303 

Starch  Company j  before  Vice-Chancellor  James,  April  22,  1869,  V.-0.  M. 

and  Eb^  parte  Johnson  (1),  to  shew  that  the  Court  had  power  igro 

to  make  the  order  on  a  summary  application  under  the  165th  j^^^ 

section.]  ^"5^^ 

COUPAHY  OF 

Mr.  Jessdy  Q.C.,  and  Mr.  Lindky,  for  the  present  directors  of  the  Mambilleb. 

Naiional  Batik : —  In  re 

National 

We  do  not  deny  that  the  sum  of  £5000  was  paid  to  the  bank  Bahk. 
for  opening  the  account  with  the  Marseilles  Land  Company ,  and 
ve  do  not  deny  that  this  was  a  payment  which  could  not  be 
justified ;  but  we  say  that  as  the  present  directors  are  an  entirely 
different  set  of  persons  from  those  who  received  the  money,  and  as 
the  money  was  divided  among  the  shareholdera  of  that  period,  who 
may  not  now  be  shareholders,  neither  the  directors  nor  the  share- 
holders can  be  made  responsible  for  what  was  done  by  their  prede- 
ceasorSy  and  they  cannot  now  be  ordered  to  refund  the  money. 

Then  we  say  it  cannot  be  shewn  that  the  £5000  wasjpaid  by  the 
Land  Company.  It  is  admitted  that  £860,000  was  paid  to  the 
CridU  Foneier,  but  the  sum  paid  to  the  bankers  could  not  have 
been  part  of  this  amount,  since  the  account  of  the  CridU  Foneier 
was  overdrawn  at  the  time  the  cheque  was  given  to  the  bank.  It 
is  proved,  further,  that  the  bank  had  advanced  a  sum  of  £30,000 
to  the  Credit  Foneier  at  this  very  period,  and  the  £5000  was  in 
reality  part  of  that  sum  so  advanced  by  the  bank.  The  payment, 
therefore,  cannot  in  any  way  be  traced  to  the  Land  Company.  It 
is  admitted  that  the  payment  of  so  large  an  amount  for  opening 
An  account  was  an  unusual  transaction,  and  cannot  be  justified 
by  mercantile  usage ;  but  in  this  particular  case  it  was  necessary  to 
obtain  the  interest  and  the  acknowledged  reputation  of  a  bank  of 
this  standing  in  order  to  attract  shareholders,  and  £5000  was  not 
an  exorbitant  sum  to  induce  the  National  Bank  to  allow  their 
luime  to  be  used  for  such  an  undertaking;  therefore,  without 
defending  the  transaction,  we  say  that  the  money  wasfpaid  for  a 
valuable  consideration.  Under  any  circumstances  the  money  was 
actually  paid  by  the  CridU  Fonder^  and  no  order  can  be  made  in 
their  absence,  since  they  may  be  able  to  prove  that  they  would  be 
entitled  to  recover  it     But  if  the  money  was  paid  out  of  the 

(1)  1  Jut.  (N.S.)  913. 
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y.-C.  M.     fimdg  of  the  Ixmi  Company^  the  Court  has  no  power  to  order  its 

1870       repayment,  either  under  the  100th  or  the  165th  section  of  the  Act 

jn  ^       of  1862.     The  applicants  have  not  made  out  their  case  that  the 

^^^^     dCSOOO  was  money  in  the  hands  of  the  bankers  to  which  the  com- 

OoMPANT  or  pany  was  prima  fcusie  entitled  under  the  words  of  the  100th  section. 

MoreoTer,  the  money  is  not  in  their  hands,  for  it  has  been  paid 

National  ^^^7  ^  ^^^  shareholders,  and  has  not  been  retained  by  them. 
Under  the  165th  section  the  Court  can  make  no  order  against 
the  bankers,  who  are  neither  directors,  managers,  liquidators,  nor 
oflScers  of  the  company.  It  was  held  in  FeU&nCs  Executor^  Ckm  (1) 
that  the  165th  section  must  be  construed  strictly,  that  it  did  not 
apply  to  the  executors  of  a  deceased  director,  and  that  the  Court 
had  no  right  to  stretch  the  powers  intended  to  be  conferred  by 
the  Legislature.  The  165th  section  was  clearly  intended  to  apply 
only  to  persons  in  a  fiduciary^  relation  to  the  company,  such  as 
salaried  officers,  and  certainly  not  to  bankers.  It  was  held  in  Fdq 
T.  Hill  (2)  that  a  banker  did  not  stand  in  a  fiduciary  character  to 
his  customer.  It  was  also  held,  in  Ex  parte  Ba/wJUns  (3),  that  the 
Court  could  not  extend  the  provisions  of  the  100th  section  beyond 
their  strict  meaning.  Neither  can  it  be  said  that  the  bankers  are 
trustees  of  the  company,  for  it  is  not  enough  that  there  should  be 
a  constructive  trust — there  must  be  a  direct  trust.  This  conda- 
sion  is  to  be  drawn  from  Ike  parte  Hawkins,  where  it  was  held 
that  a  creditor  who  had  enforced  a  garnishee  order  after  a  petition 
to  wind  up,  was  not  a  trustee  within  the  meaning  of  the  100th 
section.  We  deny,  therefore,  that  the  Court  has  jurisdiction  to 
make  this  order  upon  a  summary  application  under  the  100th 
or  165th  sections  of  the  Act. 

Mr.  Cotton,  Q.C.,  and  Mr.  B.  B.  Bogers,  for  the  directors^  Lms 
and  Henshaw : — 

In  addition  to  the  contentions  already  addressed  to  the  Coart, 
we  also  submit  that  there  is  no  evidence  to  shew  that  the  directors 
had  anything  to  do  with  the  payment  of  this  sum  to  the  bankers. 
They  are  not  responsible  individually  for  the  acts  of  the  company, 
and  there  is  no  proof  that  these  gentlemen  assented  to  the  transao* 

(1)  Uw  Bep.  1  Eq.  219.  (2)  2  H.  L.  C.  28. 

(3)  Law  Bep.  8  Ch.  787. 
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tion,  and  it  was  held  in  Madrid  Bank  y.  PeBy  (1)  that  the  directors     y.^.  M. 
could  not  be  charged  with  the  money  paid  to  the  promoters.  1870 

In  re 

The  Vicb-Chanoellob  said  that  he  should  only  require  Mr.     immuL 
Olasse^  in  reply,  to  address  himself  to  the  questions,  whether  the  Cokpavt  of 

money  was  actually  paid  out  of  the  moneys  of  the  Marseilles  Com-       

jKiny,  and  whether  the  banker  was  an  o£Scer  of  the  company.  XxnoNAL 

Bank. 

Mr.  Olasse,  in  reply : — 

We  contend  that  the  £5000  was  received  by  the  bankers  under 
circumstances  which  prove  that  they  had  no  right  to  receive  it. 
Three  of  the  directors  of  the  bank  being  directors  of  the  Marseilles 
Company,  they  must  have  known  why  the  money  was  paid.  The 
project  was  introduced  to  the  public  under  their  auspices,  and  with 
the  sanction  of  their  names  put  forward  on  the  prospectus.  They 
are,  therefore,  .persons  standing  in  a  fiduciary  character  to  the 
company,  and  have  brought  themselves  within  the  165th  section. 
Bat  if  the  Court  has  any  doubt  about  the  jurisdiction,  we  ask  for 
leave  to  file  a  bill,  when  evidence  can  be  produced  as  to  the  facts. 

Sib  R  Maliks,  V.O. : — 

The  facts  brought  before  the  Court  on  this  motion  represent  the 
transactions  of  this  company  to  have  been  of  a  most  discreditable 
kind.  It  is  proved  by  the  affidavit  of  Mr.  Alexander  Samuelson, 
one  of  the  three  liquidators,  that  the  company  was  formed  for  the 
purpose  of  purchasing  land  at  Marseilles;  and  in  the  prospectus 
there  appear  the  names  of  three  gentlemen  who  were  directors  of 
the  CrSdU  Fonder  and  MdbUier,  two  directors  of  the  Agra  and 
MadermatCs  Bank,  and  three  directors  of  the  National  Bank. 
Before  the  formation  of  the  company,  a  contract  had  been  entered 
into  to  purchase  the  land  at  Marseilles,  of  one  Mr.  Mastemuin,  for 
£1,807,633.  It  is  proved  that  of  this  sum  nearly  £664,000  was 
added  to  the  price  of  the  land,  to  be  retained  by  or  distributed 
amongst  the  parties  engaged  in  the  promotion  of  the  Imperial 
Land  Company.  Of  that  sum  the  OrSdit  Foneier  Company  got 
no  less  than  £360,000,  if  not  half-a-million  of  money.    It  appears 

(1)  Law  Bep.  7  Eq.  442. 
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y.-0.  M.  that  Mr.  Albert  Grant  bad  got  so  into  the  habit  of  dealing  with 
1870  large  sums  of  money,  that  while  in  Pwris  he  distributed  £10,000 
^^       here,  £25,000  there,  £15,000  in  another  place,  and  other  large 

Impebial     sums,  with  as  much  readiness  as  some  people  would  haye  given 
Company  or  halfcrowns.    The  question  now  before  me  relates  to  the  insignifi- 
cant  sum  of  JboOOO,  and  arises  m  this  way : — 

Nawonal  ^^^  company  was  registered  on  the  19th  of  January,  1866,  and 
Bank,  ^he  first  board-meeting  took  place  on  the  24th  of  February,  when 
the  prospectus  was  approved  of  and  issued.  It  appears  that  at 
this  meeting  Mr.  Harvey  Lewis  and  Mr.  Henahaw  were  present 
I  assume  that  they  belieyed  the  undertaking  to  be  one  which  was 
likely  to  be  profitable,  and  was  likely  to  bring  in  shareholders.  The 
bankers  were  to  be  the  Affra  and  Madermariz  Bank,  the  Natmal 
Bank,  and  the  National  Bank  of  Liverpool,  and,  under  the  circnm* 
stances,  it  might  well  be  considered  that  the  account  was  one 
which  the  bankers  ought  not  to  have  been  rewarded  for  taking;  for 
the  natural  expectation  must  have  been  that  large  balances  would 
remain  in  their  hands,  and  that  they  would,  in  fact,  think  them- 
selves fortunate  in  being  selected  as  the  bankers  to  whom  the 
funds  of  such  a  company  as  this  would  be  entrusted. 

I  can  excuse  no  man  of  business  for  not  adopting  that  view,  bat 
we  find  Mr.  Harvey  Lewis  making  this  extraordinary  statement,  by 
his  aflSdavit,  that  he  neither  consented  nor  objected,  as  a  director 
of  this  company,  to  the  payment  of  £5000  to  the  National  Bank 
for  opening  a  banking  account  with  them,  and  that  he  never  had 
an  opportunity  of  doing  so.  This  gentleman,  who  was  present  at 
the  meeting  of  the  21th  of  February,  was  a  director  of  the  Land 
Company,  and  a  most  active  and  prominent  director  of  the  National 
Bank  ;  and  two  days  afterwards,  the  letter  of  the  26th  of  Febmary, 
1866,  was  written,  containing  what  I  designate  as  one  of  the  most 
extraordinary  propositions  ever  made  in  the  course  of  commerdal 
affairs.    The  letter  was  read  in  the  presence  of  Mr.  JBT.  Lewis. 

How  such  a  letter  could  have  been  read  before  a  body  of 
directors  without  their  expressing  their  indignation  at  it,  I  cannot 
understand,  for  it  is  a  departure  from  all  mercantile  usage,  and  a 
transaction  which  in  my  opinion  pointed  at  fraud ;  and  yet  this 
gentleman,  who  presided  on  the  occasion,  says  that  he  neither 
assented  nor  dissented  to  the  proposition.     The  letter  is  signed  by 
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Mr.  Lowe^  who  acted  in  the  doable  capacity  of  secretary  to  the     V.-CX  M. 
OridU  Fancier  Company  and  to  the  Land  Company.  I  mast  assame,        jg^o 
therefore,  that  it  was  written  by  the  authority  of  Mr.  Harvey  Lewis       T^ 
and  Mr.  HemiiaWy  as  directors  of  the  Land  Company.  Impebtal 

Hr.  Parker^  the  manager  of  the  bank,  has  made  an  affidavit,  Company  or 
and  he  admits  that  it  is  the  only  instance  in  which  he  ever  heard       BmLLBs. 
of  this  bank  or  any  other  bank  haying  done  such  a  thing.    He    «^  ^^^^ 
says  it  is  sometimes  usual  for  a  bank  to  receive  commission  from       Bahk. 
its  cosiomers ;  and  everyone  is  aware  that  if  a  easterner  has  a 
troablesome  account  with  a  banker,  and  is  unable  to  keep  a  balance 
to  remunerate  him  for  his  trouble,  it  is  not  unusual  for  a  banker 
to  make  a  charge  as  commission  for  keeping  the  account.    But 
)[r.  Parker  admits,  on  his  cross-examination,  that  no  other  com- 
pany ever  made  such  an  offer  as  this,  and  that  it  is  a  thing  wholly 
without  precedent.    What  excuse  was  there  for  this?    Was  it  h 
troublesome  account?     I  have  had  the  passbooks  handed  up  to 
me,  and  I  find  they  began  receiving  money  on  the  24th  of  Feb- 
mary,  the  day  the  account  was  opened.    In  the  course  of  a  month 
they  had  more  than  £50,000  in  hand,   and  I  have  it  in  this 
affidavit  that  on  the  25th  of  March  following,  it  was  reported  that 
the  company  had  then  standing  to  its  credit  at  the  National  Bank 
£65,709,  and  that  the  Affra  and  MastermarCs  Bank — who,  I  believe, 
also  received  a  premium  of  £5000  for  opening  the  account — had 
no  less  a  sum  than  £332,000.    I  have  traced  it  in  the  banking- 
books,  and  I  find — ^taking  it  from  the  opening  of  this  account  in 
February  down  to  the  29th  of  June,  when  the  £5000  was  paid — 
that  the  balance  was  never  reduced  so  low  as  £8000.    But  £8000  is 
not  ordinarily  considered  to  be  a  very  small  balance,  and  I  find 
between  the  26th  of  February,  when  this  letter  was  written,  and 
the  29th  of  June,  when  the  money  was  paid,  the  average  balance 
of  this  company  with  the  bank  was  certainly  not  below  £30,000. 
Now,  when  I  consider  that  this  was  paid  as  a  premium  to  keep  an 
ftccoont  where  the  customer  had  a  balance,  averaging,  down  to  the 
time  of  the  payment  being  made,  not  less  than  £30,000,  and  fro* 
qnently  £70,000,  and  that  this  balance  was  in  their  hands  in  the 
spring  of  1866 — during  a  greater  part  of  which  time,  as  matter  of 
history,  it  is  well  known  that  the  minimum  rate  of  discount  at  the 
^dnk  of  England  was  10  per  cent,  at  which  price  it  was  fixed  by 


308  BQUITT  OASES.  [L.  B. 

V.-C.M.     the  Government  on  the  evening  of  the  11th  of  May,  1866 — and 

1870        that  they  had  during  all  that  time  the  use  of  this  money,  is  it 

^^g       wonderful  that  Mr.  Jessd^  who  appeared  as  leading  counsel  for  tiiis 

Impbbul     bant^  should  feel  the  force  of  the  pressure  put  upon  him,  and  that 

GoMFANT  OF  hc  should  admit,  as  he  did  most  fully,  that  this  was  a  payment  dis- 

'  gracefully  made  and  disgracefully  received,  and  that  all  he  can  say 

N^oNAL  ^^  defence  of  this  bank  now,  is  this  (not  looking  at  it  as  a  cor- 
^^-  porate  company  bound  by  royal  charter,  but  as  incorporated  under 
10  Geo.  4),  that  because  there  has  been  a  change  of  directors,  and 
to  some  extent  a  change  of  shareholders,  and  because  this  £5000 
received  in  1866  was  distributed  among  the  shareholders  of  that 
day  by  the  directors  of  that  day,  therefore  being  a  different  body  of 
directors,  and  to  some  extent  a  different  body  of  shareholders,  the 
money  ought  not  to  be  returned  ?  I  am  very  sorry  to  find  that  the 
directors  of  the  Naiional  Bank  should  have  so  greatly  failed  vi 
their  duty  as  they  have  done,  and  I  believe  the  respectable  body 
of  gentlemen  who  have  succeeded  to  the  previous  directors,  and 
whose  names  have  been  handed  up  to  me,  would  be  utterly  in- 
capable of  entering  into  transactions  like  these.  I  am  grieved  to 
find  that  the  directors  of  this  bank  have  not  thought  it  right  to  set 
themselves  straight  with  the  Court,  and  with  the  public,  by  insist- 
ing on  the  restoration  of  this  money,  which,  upon  every  principle,  I 
am  of  opinion  they  ought  not  to  lose  any  time  in  restoring  to  the 
unfortunate  body  of  shareholders  from  whom  it  has  been  most 
improperly  taken. 

But,  however  strong  my  opinion  may  be  upon  that  subject,  the 
question  before  me  resolves  itself  into  an  objection  of  a  technical 
nature.  With  regard  to  the  directors  who  are  before  me,  one  of 
them,  Sir  Joseph  MoKenna,  has  not  appeared ;  but  the  other  two, 
Mr.  Harvey  Lewis  and  Mr.  Henshaw,  have  appeared,  and  have 
taken  objections  of  a  technical  nature.  I  must  say  these  objec- 
tions do  them  very  little  credit  But  the  question  is  this :  It  has 
been,  among  other  things,  contended  that  this  money  is  not  die 
money  of  the  Imperial  Land  Company^  because  it  was  paid  by 
the  CrSdii  Fonder,  It  has  not  been  denied,  in  the  course  of 
the  argument,  that  the  CrSdit  Fonder  had,  at  the  very  leastj 
£360,000  promotion  money,  and  it  is  said  that  this  £5000  now  in 
question  was  paid  out  of  the  £360,000.    I  find  everybody — Mr. 
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Earvey  Lewis  and  Mr.  Henshaw  included — saying,  that  if  they  had     V.-0.  H. 
kaown  of  the  transaction  they  would  not  haye  been  concerned  in  it.        1S70 
How  is  it  they  did  not  know  it  ?    I  can  only  say  they  ought  to  have       jn  „ 
known  it.    I  find  Mr.  Eenshaw  says  it  would  haye  so  shocked  him    "^^j^^ 
that  he  would  have  had  nothing  to  do  with  the  company.    So  that  Oompaht  of 

*^     ''  Mabsbillbs. 

two  gentlemen  of  mature  experience  come  forward,  and  say  that        

what  it  was  their  duty  to  know  they  did  not  know,  and  took  no  na^ohal 
pains  to  know.  Howeyer,  the  argument  is  that  it  was  paid  out  of  ^^^ 
this  £360,000.  Why,  if  the  company  paid  £360,000  in  order 
that  this  Credit  Fcneier  Company  might  pay  oyer  to  the  bank 
£5000,  eyeryone  can  see  they  must  haye  paid  £5000  too  much 
promotion  money ;  and  without  paying  this  £5000,  £355,000  would 
have  been  enough.  But  that  the  money  was  directly  or  indirectly 
paid  by  this  Lomd  Company,  and  by  these  unfortunate  share- 
holders, who  haye  been  yictims,  no  rational  man,  in  my  opinion, 
can  entertain  a  shadow  of  doubt.  It  was  either  paid  directly,  or 
indirectly.  It  does  not  appear  to  haye  been  paid  directly,  I  am 
bound  to  say,  but  it  was  paid  indirectly — ^in  consequence  either  of 
funds  being  handed  oyer  by  this  Land  Company  to  the  CrSdii 
Foader,  or  in  consequence  of  the  Land  Company  haying  paid 
too  large  a  sum  for  promotion-money  to  the  Credit  Fonder.  1 
have  no  doubt,  therefore,  it  was  paid,  indirectly,  out  of  the  funds 
of  the  Land  Company. 

Then  comes  the  question — Can  I,  on  this  particular  form  of 
application,  order  it  to  be  restored  ?  On  the  part  of  the  National 
Bani  a  technical  objection  has  been  taken.  It  is  said  that, 
although  this  money  was  disgracefully  receiyed  and  disgracefully 
paid,  there  is  no  obligation  to  pay  it  back — first,  because  it  was 
money  paid  by  the  CridU  Fonder  Company;  secondly,  that  it 
was  paid  for  seryices ;  and,  thirdly,  that  the  Court  has  no  juiisdic^ 
tion  under  the  Act 

It  is  said,  on  the  part  of  the  liquidators,  that  if  the  money  |)rtma 
foeie  belonged  to  the  company,  then  I  am  authorized  to  make  the 
order  under  the  100th  section,  which  is  in  these  terms :  ^  The  Court 
iQay,at  anytime  after  making  an  order  for  winding  up  a  company, 
require  any  contributory  for  the  time  being  settled  on  the  list  of 
contributories,  trustee,  reeeiyer,  banker,  or  agent,  or  officer  of  the 
company,  to  pay,  deliyer,  conyey,  surrender,  or  transfer  forthwith. 
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^y.-0.  M.  or  within  such  time  as  the  Court  directs,  to  or  into  the  hands  of  the 
1870  official  liquidator,  any  sum  or  balance,  books,  papers,  estate,  or 
In  re       effects  which  happen  to  be  in  his  hands  for  the  time  being,  and  to 

^™"^^     which  the  company  is  prima  facie  entitled."    Now,  if  the  evidence 

CoMPAST  OF  had  shewn  this  was  paid  by  the  Land  Company — ^if,  instead  of 

being  paid  by  the  cheque  of  the  Credit  Fancier  Company,  it  had 

National  "^^^^  P^^^  by  the  cheque  of  the  directors  of  the  Land  Compwny—l 
^^-  should  have  considered  the  payment  so  improper,  so  clearly  a  mis- 
application of  the  funds  of  this  company,  that  I  should  have  had 
no  hesitation  in  saying  that  this  money  was  the  property  of  the 
company,  and  being  in  the  hands  of  the  bankers,  that  I  should  have 
been  authorized  under  this  section  to  make  an  order  for  them  to 
repay  it  But  it  was  not  paid  by  the  Land  Company ;  and  I  am 
afraid  that,  under  the  100th  section,  it  is  impossible  for  me,  under 
the  circumstances,  to  make  the  order. 

Then,  am  I  authorized  to  make  it  under  the  165th  section? 
Now,  however  clearly  I  may  be  of  opinion  that  this  was  virtually 
and  actually  the  money  of  the  company,  yet  I  must  be  satisfied  of 
two  things — ^first,  that  it  was  paid  by  the  Land  Company;  and, 
secondly,  that  the  body  against  whom  the  application  is  made 
under  the  165th  section  is  a  body  falling  within  the  description  of 
that  section.  The  words  of  the  section  are  these :  *'  Where,  in  the 
course  of  the  winding  up  of  any  company  under  this  Act,  it  appears 
that  any  past  or  present  director,  manager,  official  or  other  liqui- 
dator, or  any 'officer  of  such  company,  has  misapplied  or  retained 
in  his  own  hands  .  •  .  any  moneys  of  the  company,"  &c.  Now, 
the  bankers  are  not  directors,  they  are  not  manageis,  and  they  are 
not  liquidators.  Then  the  only  question  is,  are  they  officers  of 
the  company  ?  I  am  sorry  to  be  obliged  to  come  to  the  conclusion 
that  I  cannot  regard  the  banker  of  the  company  as  an  officer  of 
the  company,  and  that  the  bankers  being  named  in  the  100th 
section  for  another  and  different  purpose,  not  as  persons  falling 
within  this,  it  rather  goes  to  shew  that  it  was  not  conceived  that 
they  were  included  under  the  165th  section.  Therefore,  upon  the 
whole,  I  come  to  the  conclusion  that  I  cannot  treat  a  banker  of 
the  company,  within  the  meaning  of  this  section,  as  an  officer  of 
the  company ;  and  not  being  so,  it  is  very  much  like  the  ease  in 
which  Sir  Richard  KinderfJey  decided  that  the  executor  of  a  director 
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is  not  within  the  words  of  this  Act,  and  consequently  I  have  no     Y.-CM. 
power,  under  the  summary  jurisdictiou,  to  make  the  order  against        1870 
the  bank.  ^ 

The  main  stress  of  the  case  was  that  the  Court  has  no  jurisdio-     i^m^ 
tion,  and  upon  the  technical  objection  of  want  of  parties,  or  upon  Company  op 

,  _  Mabseillks. 

those  two  &ct8  which  are  necessary  to  be  proyed — namely,  first,       

that  the  money  was  actually  paid  out  of  the  moneys  of  the  Land    National 
OwRpany;  and,  secondly,  that  the  banker  is  not  an  ofScer  of  the       Bank. 
company  within  the  meaning  of  the  165th  section — I  am  sorry  to 
say  that  I  cannot  come  to  the  conclusion  that  I  have  the  power 
in  this  summary  mode  to  make  the  order. 

With  regard  to  the  directors,  their  case  is  free  from  the  technical 
difficulty  as  to  beiug  within  this  section,  because  directors  are 
specially  named ;  and,  therefore,  if  the  case  against  them  were  in 
other  respects  clear,  I  should  have  no  hesitation  in  making  the 
order  against  them.  It  is  not  for  the  want  of  power  or  jurisdiction 
that  I  cannot  make  an  order  against  them  as  directors,  under  the 
165th  section,  but  for  want  of  proof,  for  the  reasons  I  have  stated, 
that  this  money  was  the  money  of  the  Land  Company.  If  I 
were  satisfied  that  the  £5000  was  paid  out  of  the  money  of  the 
company  a  more  clear  and  gross  misapplication  (for  that  is  the 
word  used  in  this  section)  of  the  funds  of  this  company  never  could 
have  been  brought  before  the  Court  One  of  the  two  technical 
objections,  not  both,  also  applies  to  the  directors,  and  therefore, 
on  that  ground,  I  am  unable  in  this  shape  to  make  an  order  against 
them. 

What^  then,  is  the  result  ?  It  was  urged  upon  me  that  if  I  had 
any  doubt  it  would  be  better  in  this  stage  not  to  make  an  order, 
but  to  give  leave  to  file  a  bill ;  and  as  the  conclusion  I  have  arrived 
at  ia  that  the  Naiiondl  Bank  ought,  upon  every  principle,  to  restore 
this  money  with  interest,  if  they  do  not,  I  give  the  oflScial  liqui- 
dator, at  the  expense  of  the  company,  leave  to  file  a  bill  against 
them,  to  compel  them,  and  so  I  do  against  the  directors,  if  he 
thinks  fit 

With  regard  to  the  costs,  certainly  the  last  thing  I  should  think 
of  doing  is  to  give  the  NationaJ  BanJc^  or  these  three  directors,  any 
costs.  I  would,  on  the  contrary,  make  them  pay  costs  if  I  had  the 
power ;  but  I  cannot  make  them  pay  costSi  and  therefore,  upon  the 

YouX.  '2  B  2 
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y.-a  ]£.     wholOi  I  think  the  best  course  will  be  to  giye  the  liquidators  leaye 
1870        to  file  a  bill. 


Imperial  Solicitors  for  the  Liquidators :  Messrs.  O.  8.  &  H.  Brandon. 

Co^iiSY  OF  Solicitors  for  the  National  Bank :  Messrs.  Tathams,  Curling^  A 

Mabseillks  ffoZfe. 

Inr^  Solicitors  for  the  Directors,  Lewis  and  JSenshaw:  Messrs.  !f. 

Bank.  Taiham  &  Son. 


V..0.  M.        In  re  INTEENATIONAL  LIFE  ASSUEANCE  SOCIETY. 

^5^  '  GIBBS  AND  WBSrS  CASE. 


June  11, 13. 

—  Company — Directors — Power  to  Borrow — Power  to  charge  CaUs — Di^potUion  (f 

Property  after  Commencement  of  Winding-up— Urdimited  Company—Ii^ 

surance   Company — Setoff  of  Ddt  against  CaiU — Companies  Aet^  1862; 

«.  101, 153. 

The  deed  of  settlement  of  an  insurance  company  contained  no  express 
power  of  borrowing,  but  empowered  the  directors  to  do  and  execate  all  idi, 
deeds,  and  things  necessary,  or  deemed  by  them  proper  or  expedieot,  for 
carrying  on  the  concerns  and  business  of  the  company,  and  to  do,  enforce^ 
perform^  and  execute  all  acts  and  things  in  relation  to  the  company,  and  to 
bind  the  company,  as  if  the  same  were  done  by  the  express  assent  of  tlie 
whole  body  of  members  thereof:— 

Held^  that  the  directors  acted  within  their  powers  in  borrowing  mooej 
j&om  the  bankers  of  the  company  to  meet  pressing  demands  upon  the  com- 
pany, and  charging  the  proceeds  of  a  call  already  made,  but  not  immediately 
payable,  with  the  repayment  of  the  loan ;  and  that  two  of  the  directors  who 
had  become  sureties  for  the  company,  and  had  repaid  the  loan,  were  entitled 
to  the  benefit  of  the  charge  on  the  call. 

Between  the  presentation  of  a  petition  to  wind  up  an  insurance  company 
and  the  winding-up  order,  the  directors,  being  in  negotiation  for  the  traosfer 
of  the  company's  business  and  liabilities  to  another  company,  and  being 
pressed  by  the  company's  bankers  for  payment  of  their  overdrawn  account, 
passed  a  resolution  giving  the  bankers  a  charge  on  the  proceeds  of  calls  made 
before  the  presentation  of  the  petition,  and  gave  their  own 'promissory  note 
for  the  amount  of  the  debt»  as  sureties  for  the  company : — 

Hddf  that  the  charge  on  the  calls,  having,  under  the  circmnstanoes,  been 
given  with  the  bond  fide  intention  of  preventing  the  ruin  of  the  company, 
ought  to  be  confirmed  by  the  Court  in  the  exercise  of  the  discretion  given  to 
it  by  the  Companies  Act,  1862,  s.  153 ;  and  that  the  directors,  having  paid 
the  debt  of  the  bankcss,  were  entitled  to  a  lien  on  the  prooeeda  of  the  calk 

A  shareholder  in  an  nnlimited  oompaqy,  which  is  being  wound  up  by 
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the  Goort,  may  be  allowed  to  set-off  a  debt  due  to  him  from  the  company  oti      Vd-0.  M. 
an  independent  contract,  against  calls  made  on  his  shares  under  the  winding-         jg^Q 
up,  and  this  rule  applies  to  an  insurance  company  whose  deed  of  settlement         ^''v^ 
provides  that  the  policies  shall  restrict  the  liability  of  the  shareholders  to  the  J^^^i^ 
amount  of  their  shares  of  the  subscribed  capital  of  the  company.  .... 

iHE  Iniematiandl  Life  Assurance  Society  was  established  (origi* 
nally  tmder  the  name  of  the  Naiional  Loan  Fund  Life  Assurance 
Society)  in  1838,  with  a  capital  of  £500,000,  in  50,000  shares  of 
£10  each,  sabsequently  oonyerted  into  25,000  shares  of  £20  each. 

The  deed  of  settlement  contained  the  following  proyisions : — 

Clanse  4.  ^  The  business  and  concerns  of  the  society  shall  be 
carried  on  under  the  management  of  directors  .  .  .  which  directors 
shall  haye  the  general  management,  superintendence,  and  control 
of  the  society  and  its  business  concerns,  books,  papers,  inyest- 
ments,  securities,  stocks,  funds,  effects,  property,  affairs,  and  con- 
cerns whataoeyer,  and  shall  haye  full  power  to  do  and  execute  all 
acts,  deeds,  and  things  necessary,  or  deemed  by  them  proper  or 
expedient,  for  carrying  on  the  concerns  and  business  of  the  society, 
and  to  enforce,  perform,  and  execute  all  acts  and  things  in  relation 
to  the  society,  and  to  bind  the  society  as  if  the  same  were  done  by 
tho  express  assent  of  the  whole  body  of  members  thereof." 

dause  46.  ^  Proyided  always,  that  if  at  the  annual  meeting  in 
1841,  or  any  subsequent  annual  meeting,  the  society  shall  appear, 
by  the  accounts  so  to  be  rendered  as  herein  proyided,  to  haye 
snstained  and  incurred  losses  and  expenses  to  the  extent  of  one- 
fourth  of  the  actually  subscribed  capital  of  the  society,  it  shall  be 
lawful  for  a  special  general  meeting  to  be  conyened  for  the  purpose 
of  resolying  the  dissolution  of  the  society.  •  •  And  it  shall  be  law- 
ful for  such  general  meeting,  by  a  majority  of  the  yotes  of  the 
Toters  and  proxies  present  thereat,  to  resolye  on  the  dissolution  of 
the  society,  and  to  fix  a  day  for  the  dissolution  thereof." 

Clause  56.  '^  The  directors  shall  enter  into  such  contracts  of 
assurance  and  other  contracts,  and  in  'SUch  form  and  upon  such 
rates  and  terms  as  they  shall  think  fit;  •  •  •  proyided  also,  that  in 
every  policy,  grants  and  contract  [to  be  entered  into  or  issued  by 
the  society],  there  shall  be  contained  express  words  for  making  all 
snms  of  money  payable  by  yirtue  thereof  payable  out  of  the  funds 
and  effects  of  the  society  only,  and,  lefenring  to  the  proyisoes  in 

2  B2  2 
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y.-G.  M.     these  presents,  restricting  the  liability  of  the  directors  parties 

1870       thereto,  and  of  all  other  the  members  of  the  society,  to  the  amount 

OiBBs  AND    of  their  respective  shares  of  and  in  the  subscribed  capital  of  the 

West's  Cask,  society." 

The  deed  contained  no  express  powers  to  borrow  money. 

In  July,  1868,  the  society,  having  lost  more  than  one-fonrdi  of 
its  subscribed  capital,  agreed,  in  pursuance  of  a  resolution  passed 
at  a  special  meeting,  held  in  May,  1868,  to  transfer  its  businese, 
assets,  and  liabilities  to  the  Heretdes  Inauranoe  Company,  Limited. 

On  the  13th  of  August,  1868,  the  directors  made  a  call  of  £2  per 
share,  payable  by  two  equal  instalments  on  the  30th  of  September 
and  the  30th  of  October. 

On  the  14th  of  August,  1868,  the  directors  obtained  for  the 
society,  from  Messrs.  Olyn  &  Co.,  the  bankers  of  the  society,  a 
loan  of  £5000,  on  the  terms  of  its  being  secured  by  the  joint  and 
several  promissory  note  of  the  directors,  and  by  a  chaige  on  the 
call ;  and  accordingly,  on  the  same  day,  they  passed  a  resolution  that 
the  £5000,  with  interest,  should  be  a  charge  upon  and  payable  oat 
of  the  call  made  on  the  13th.  The  directors  at  the  same  time 
gave  Messrs.  Olyn  &  Co.  their^  promissory  note  for  £5000,  with 
interest  at  5  per  cent.,  payable  on  the  1st  of  November,  1868. 

In  November,  1868,  a  petition  was  presented  for  the  winding- 
up  of  the  society,  which  came  on  for  hearing  in  December,  but  was 
ordered  to  stand  over. 

On  the  14th  of  January,  1869,  Qlyn  &  Co.  called  upon  the 
directors  to  give  them  a  new  promissory  note  for  £3511  13ir.  lOcL, 
being  the  aggregate  amount  of  £1434  lOa.,  which  remained  due  to 
them  in  respect  of  the  loan  of  £5000,  and  £2077  3s.  lOd^  the 
amount  to  which  the  society's  account  with  them  was  overdrawn, 
and  to  charge  the  amount  on  the  proceeds  of  the  call  made  on  the 
13th  of  August,  1868,  and  also  on  the  proceeds  of  a  call  made  in 
April,  1868. 

Accordingly,  the  directors,  on  the  27th  of  January,  passed  a  reeo- 
lution  charging  the  £3511 13^.  IQd.  on  the  two  calls,  and  gave  their 
promissory  note  for  the  amount. 

On  the  19th  of  February,  1869,  an  order  was  made  on  the  Peti- 
tion presented  in  the  previous  November  for  the  compulsory 
winding-up  of  the  society,  and  on  the  23rd  of  February  an  order 
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was  made  for  continuing  under  the  supervision  of  the  Court  the     y.-O.H. 
Tolimtary  winding-up  of  the  Hercules  Company,  which  had  com-        1870 
menced  by  resolutions  passed  and  confirmed  on  the  3rd  and  12th    qibbs  and 
of  the  same  month.  WKgr'B  Casb. 

In  June,  1869^  Messrs.  CUbbs  and  West,  two  of  the  directors  of 
the  society^  paid  to  Olyn  d:  Co.  £2680  lOs.,  the  balance  then  due 
in  lespect  of  the  sums  secured  by  the  promissory  notes  and  the 
charges  on  the  caUs. 

Before  the  winding-up  Gibbs  had  adyanced  £1100,  and  West 
£300,  to  meet  pressing  liabilities  of  the  society. 

On  ^the  22nd  of  January,  1870,  an  order  was  made,  on  the 
application  of  Oibbs  and  West,  that  they  should  be  admitted  as 
creditors  of  the  society  for  the  £1100  and  £300  advanced  by  them 
lespectiYely,  and  for  the  £2680  lOs.  paid  by  them  to  Olyn  &  Co., 
in  the  proportions  in  which  they  had  paid  it ;  reserving  the  question 
whether  they  were  entitled  to  a  lien  on  the  calls  of  April  and 
August,  1868,  and  without  prejudice  to  the  question  whether  they 
were  entitled  to  set-off  their  debts  against  a  call  of  £5  per  share 
made  under  the  winding-up ;  and  the  official  liquidator  was  ordered 
to  retain,  out  of  the  moneys  received  by  him  in  respect  of  the  calls 
of  April  and  August,  1868,  a  sufficient  sum  to  meet  the  £2680  lOa. 
and  interest. 

An  application  was  now  made  by  CHXbs  and  West,  that  the 
£2680  10s.,  with  interest  at  5  per  cent,  from  the  time  of  their 
payment  of  it  to  6Zyn  &  Co,,  might  be  paid  to  them  out  of  the 
moneys  in  the  hands  of  the  official  liquidator  representing  the 
produce  of  the  two  calls,  and  that  the  £1100  and  £300  might  be 
£et-off  against  any  calls  made  or  to  be  made  upon  the  applicants 
lespeddvely  under  the  winding-up. 

The  two  questions  of  lien  and  set-off  were  argued  and  decided 
separately. 

As  to  the  question  of  lien, 

■ 

Mr.  CoUon,  Q.C.,  and  Mr.  ChUty,  for  the  Applicants : — 

Under  the  resolutions  of  the  14th  of  August,  1868,  and  the  27th 
of  Janaary,  1869,  Qlyn  &  Co.  had  valid  charges  on  the  calls,  and 
the  Applicants,  who  gave  their  promissory  notes  as  sureties  for 
the  company  for  the  sums  advanced  by  Qlyn  &  Co.  and  charged  on 
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y.-C.  M.'    the  csHa,  are  entitled  to  stand  in  the  place  of  Olyn  dt  Co.,  and  haye 

1870        the  benefit  of  the  charges  for  the  £2680  10&,  which  they  haye  paid 

GiraTlifD    ^0  ^h^  ^  ^^*    ^^  directors,  under  the  general  powers  yested  in 

Wbb^sGabb.  them  by  the  4th  clause  of  the  deed  of  settlement,  had  power  ta 

borrow  money  for  the  general  purposes  of  the  society :  Aiutraiiaik 

Auxiliary  Steam  Clipper  Company  y.  Mcmnaey  (1),  and  to  charge 

the  calls  already  made  with  its  repayment :  Jti  re  Sankey  Brook 

Coal  Company  (2).    In  that  case  the  mortgage  was  upheld,  though 

the  call  had  not  actually  been  made  at  the  date  of  the  mortgage. 

Mr.  Glasse,  Q.C.,  and  Mr.  Eiggina,  for  the  official  liquidator  :— 

Both  of  the  resolutions  of  August,  1868,  and  January,  1869, 
were  uUrd  vires.  In  the  deed  of  settlement  there  is  no  power, 
express  or  implied,  for  the  directors  to  borrow  money,  and  without 
such  power  they  cannot  bind  the  society :  In  re  Worcester  Con^ 
Exchange  Company  (3) ;  In  re  General  Provident  Society  (4).  In 
Australian  AuxUia/ry  Steam  Clipper  Company  v.  MowMcy  the 
clause  in  the  articles  of  association  relating  to  the  powers  of 
directors  was  different  from  the  4th  clause  of  this  deed  of  settle- 
ment, and  the  nature  of  the  business  of  the  company  required  that 
the  directors  should  haye  power  to  borrow.  At  the  date  of  the 
first  of  these  resolutions  the  directors  were  carrying  on  the  business 
of  the  society  in  contrayention  of  the  46th  clause  of  the  deed  of 
settlement — more  than  a  fourth  of  the  subscribed  capital  haying 
been  lost,  and  under  these  circumstances  the  borrowing  of  money 
was  a  breach  of  duty  on  their  part.  Eyen  if  the  directois  had 
power  to  borrow  money  and  pledge  the  credit  of  the  society,  they 
could  not  in  the  absence  of  a  power  in  the  deed  of  settlement 
pledge  the  property  of  the  society,  much  less  the  calls  on  shares: 
Bryon  y.  Metropolitan  Saloon  Omnibus  Company  (5) ;  Ex  parte 
Stanley  (6).  In  In  re  Sankey  Brook  Coal  Company  there  was 
an  express  power  to  mortgage  the  property  and  effects  of  the 
company,  which  was  an  ordinary  trading  company.  The  assets 
and  subscribed  capital  of  this  society  being  the  only  fund  out  of 
which  the  policies  are  payable,  to  make  that  fund  a  security  to  a 

(1)  4  K,  &  J.  733.  (4)  17  W.  R.  514. 

(2)  Law  Rep.  9  Eq.  721.  (5)  3  De  G.  &  J.  123. 

(3)  3  D.  M.  &  G.  180.  (6)  33  L.  J.  (Ch.)  535. 
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general  creditor  would  be  in  the  nature  of  a  fraud  on  tbe  policy-     y.-o.  M. 
holders^  and  if  any  policy-holder  had  known  that  such  a  transaction       1870 
was  intended,  he  could  hare  obtained  an  injunction  to  prevent  it :    gij^TInd 
AldAert  v.  Leaf  (1).  Webt^b  Case. 

The  cha:^e  attempted  to  be  created  by  the  resolution  of  the  27th 
of  January,  1 869»  was  void  under  the  153rd  section  of  the  Companies 
Ad,  1862,  having  been  made  between  the  commencement  of  the 
winding-up  and  the  order  for  winding-up.  The  sanction  of  the  Court 
to  such  transactions  must  be  obtained  at  the  time  of  the  transaction, 
and  cannot  be  given  afterwards.  The  Court  will  exercise  the  power 
given  to  it  by  the  153rd  section,  of  sustaining  transactions  affected 
by  that  section,  only  in  the  case  of  bond  fde  transactions  in  the 
ordinary  course  of  the  current  trade  of  a  company,  as  in  JEh;  parte 
Pearson  (2).  This  was  not  such  a  transaction,  but  a  charge  on  the 
property  of  the  society  to  secure  an  antecedent  debt — ^in  other 
words,  a  fraudulent  preference  of  one  creditor,  which  it  was  the 
yery  object  of  the  153rd  section  to  prevent.  The  directors  must 
have  known  that  the  EJereules  Company,  which  was  wound  up  a 
few  days  afterwards,  was  insolvent,  and  that  the  arrangement  for 
the  transferring  to  it  of  the  business  of  the  society  could  not  be 
carried  out,  and  that  the  winding  up  of  the  society  was  inevitable ; 
and  if  Olyn  db  Co.  had  attempted  to  sue  the  society  for  their 
debt,  an  injunction  to  restrain  them  could  have  been  obtained 
under  the  85th  section  of  the  Act 

Assuming  that  Qlyn  &  Co.  had  a  valid  charge  under  both  or 
either  of  the  resolutions,  the  directors,  who  committed  a  breach  of 
duty  in  involving  the  society  in  further  liabilities  after  it  had 
become  impossible  for  it  to  carry  on  its  business,  cannot  be  allowed 
to  have  the  benefit  of  the  charges  thus  improperly  created :  Oas- 
ligU  Improvement  Company  v.  Terrell  (3) ;  at  all  events,  the  Court 
will  not  for  their  benefit  give  validity  to  the  charge  of  January, 
1869,  and  only  a  very  small  part  of  the  £2680  lOs.,  which  remained 
due  to  Glyn  dtCo.in  June,  1869,  and  was  paid  by  the  Applicants, 
is  attributable  to  the  loan  of  August,  1868.  ^ 

The  Yioe-Chancellob  called  for  a  reply  only  as  to  the  trans- 
action of  January,  1869. 

(1)  1  H.  &  M.  681.  (2)  Law  Rep.  3  Gh.  443. 

(3)  Law  Bep.  10  Eq.  168. 
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v.-O.  M.        Mr,  Cotton : — 

^  The  resolntion  of  the  27th  of  January,  1869,  was  a  lond  fide 

GiBBs  AND    transactioD,  entered  into  for  the  benefit  of  the  shareholders  and 

^Vest's  Oasb. 

policy-holders,  and  with  the  object  of  saving  the  society  from 

immediate  destruction.  The  Petition  for  winding  up,  which  was  a 
shareholders*  Petition,  had  been  ordered  to  stand  over,  and  the 
oidy  hope  of  saving  the  society  was  to  keep  it  going  until  a 
transfer  of  its  business  and  liabilities  to  the  HerctUes  or  some  other 
insurance  company  could  be  effected.  Qiyn  dt  Co.  were  pressing 
for  payment  of  or  security  for  their  debt,  and  if  their  demand  had 
been  refused  they  might  have  presented  a  Petition  to  wind  up  the 
company,  upon  which  an  order  must  have  been  made  at  once.  The 
best  evidence  of  the  bona  fides  of  the  directors  is  the  feici  of  their 
having  made  themselves  personally  liable  for  the  £2077  Zs.  KM. 

Sib  R  Malins,  V.C.  :— 

This  summons  raises  a  question  of  very  considerable  importance, 
not  only  as  regards  the  particular  transaction  in  question,  bnt  as 
regards  joint  stock  companies  under  the  process  of  winding^q) 
generally. 

This  company  is  an  insurance  company,  which  had  been  in 
existence  for  about  thirty  years  at  the  time  of  these  transactions 
taking  place.  In  the  month  of  August,  1868,  when  the  first 
of  the  transactions  in  question  took  place,  the  company  had 
got  into  a  state  of  considerable  difficulty,  and  there  can  be  no 
doubt  that  the  directors  who  had  the  management  of  its  affairs 
had  come  to  the  conclusion  that  it  would  be  impossible  for  them 
to  continue  to  carry  on  their  business  with  success.  They  had 
therefore,  in  the  previous  month  of  May,  opened  a  negotiation 
with  another  insurance  company,  the  Hercules^  which  was  beliered 
at  that  time  to  be  a  solvent  and  a  sound  company,  for  the  transfer 
of  their  business ;  and  if  the  state  of  things  which  the  directors 
believed  to  exist  had,  in  truth,  existed — ^namely,  that  the  Hercul& 
was  a  solvent  and  a  sound  concern — the  transfer  of  that  business, 
under  the  circumstances,  would  have  been  a  great  advantage  to 
all  the  policy-holders  and  other  creditors  of  the  Iniemaiwnd 
Society.  They  had  debts,  and  were  in  difficulties.  They  had  a 
banking  account  with  Olyn  i&  Co.,  which  does  not  appear  to  have 
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been  oyerdrawn  in  August,  1868.    Being  in  want  of  money,  they     V.-C.M. 
adopted  the  legitimate  mode  of  obtaining  it,  which  was  to  make  a       1870 
call.    By  the  resolution  of  the  13th  of  August,  1868,  the  directors    gibbs  avd 
made  a  call  of  40a.  per  share,  to  be  paid  by  two  equal  instalments  .Wi»r|flOAHE. 
on  the  30th  of  September  and  the  80th  of  October,  1868.    Conse- 
quently, so  far  as  the  call  would  be  applicable  to  pay  and  meet 
the  pressing  engagements,  they  would  have  to  wait  more  than  six 
weeks  for  part  of  the  money,  and  more  than  ten  weeks  for  the  rest. 
Under  these  circumstances,  wanting  the  money,  they  took  a  course 
wMch  I  cannot  deem  imprudent  or  blameable  in  any  way ;  they 
applied  to  their  bankers  to  make  an  adyance  to  them. 

Now,  it  has  been  very  strongly  urged  in  this  case  that,  the  com- 
pany haying  no  power  to  borrow,  the  borrowing  was  vitra  vires 
and  improper,  and  that»  therefore,  no  debt  was  created.  I  should 
say — as,  indeed,  I  haye  already  said  on  many  occasions — ^that  in 
the  ordinary  course  of  transactions  of  a  mercantile  concern,  whether 
it  be  an  insurance  office  or  anything  else,  where  the  possession  of 
money  is  essential  for  the  purpose  of  carrying  on  the  business,  if 
the  company  finds  itself  in  temporary  difficulties  for  want  of 
money,  I  cannot  consider  it  beyond  the  powers  of  the  directors  to 
obtain  money  from  their  bankers  or  others  who  will  temporarily 
lend  it  to  them,  for  the  purpose  of  preyenting  that  which  would 
be  disastrous  to  all — namely,  the  stoppage  of  the  company ;  that 
is  to  say,  I  cannot  consider  it  beyond  their  powers  to  prevent  that 
disaster  by  means  of  loans  to  a  moderate  extent,  such  as  would  not 
be  unreasonable,  having  r^ard  to  the  nature  and  extent  of  the 
business  in  which  the  company  is  engaged,  for  the  purpose  of 
canying  on  the  business  of  the  company. 

In  this  state  of  things  the  directors,  being  obliged  to  wait  for 
the  calls,  and  having  immediate  demands  for  money,  apply  to 
Aeir  bankers,  Messrs.  Olyn  db  Co.,  to  advance  them  £5000,  and, 
there  having  been  the  resolution  for  the  call  on  the  previpus  day, 
the  money  is  lent  upon  the  faith  of  this  resolution  of  the  14th  of 
August,  1868 :  ^*  The  chairman  announced  that  after  repeated 
interviews  with  Messrs.  Murray  A  Hutchim^  the  solicitors  of 
Hessis.  Qlyn  &  Co.,  the  latter  had  consented  to  advance  the  sum 
of  £5000  on  the  terms  stated  in  Messrs.  Mwnay  &  ButoMnsl 
letter  on  the  13th  instant — ^namely,  that  the  joint  and  several  pro- 
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Y.-0.1C  missory  note  of  all  the  directors  is  given  for  the  amonnt,  with 
1870  interest  at  5  per  cent.,  payable  on  the  1st  of  November  next;  that 
GiBBs  AKD  M!r.  Chregory  *'  (that  is,  Mr.  Oregory  of  the  firm  of  Messrs.  Gregory^ 
Weot^asb.  So^iff^  ^  Bawls,  the  solicitors  of  the  society)  **  undertakes  to 
push  forward  the  payment  of  the  calls  already  made  and  hereafter 
to  be  made,  as  much  as  possible,  and  to  hand  over  to  them  the 
moneys  produced  by  the  calls  immediately  as  received.  A  resda- 
tion  of  the  board  must  be  passed,  authorizing  Mr.  Oregory,  and 
directing  him  to  pay  over  the  money,  and  that  a  charge  be  given 
on  the  next  calL"  Then  the  resolution  was:  ^That  Messrs. 
Oregory,  Rowdies,  db  Rawle,  the  solicitors  of  the  society,  be 
directed  to  use  their  best  exertions  in  recovering  the  calls  already 
made,"  and  so  on.  There  is  then  this  final  resolution :  ''That  the 
sum  of  £5000  advanced  by  Messrs.  Olyn  &  Co.,  and  interest,  be  & 
charge  upon,  and  payable  out  of,  the  call  of  £2  per  share  on  the 
shares  in  this  society  made  the  13th  day  of  August,  ISCS.** 

There  is,  therefore,  the  call  made,  the  deferred  payment  neces- 
sary for  the  call,  the  resolution  to  obtain  the  money  from  the 
bankers,  and  a  resolution  giving  the  bankers  a  charge  upon  that 
calL  The  effect  of  that  was,  simply,  that  they  got  the  £5000 
immediately,  while  for  the  call  they  would  have  had  to  wait,  as  I 
have  already  said,  six  weeks  for  part  of  it,  and  ten  weeks  for  the 
remainder.  That,  in  my  opinion,  was  not  in  the  slightest  degree 
beyond  the  powers  of  the  directors.  It  was  a  reasonable  exercise 
of  that  very  large  discretion  which  was  reposed  in  them  by  the 
deed  of  settlement  of  the  company,  which  provides  that  ''  they 
shall  have  full  power  to  do  and  execute  all  acts,  deeds,  and  things 
necessary  for  carrying  on  the  concerns  and  business  of  the  society, 
and  to  do,  enforce,  perform,  and  execute  all  acts  and  things  in 
relation  to  the  society,  and  to  bind  the  society,  as  if  the  same 
were  done  by  the  express  assent  of  the  whole  body  of  members 
thereof." 

In  my  opinion,  the  resolution  to  which  I  have  referred  gave 
Messrs.  Olyn  dt  Co.  a,  valid  security  upon  the  calls  to  be  received 
under  the  resolution  of  the  13th  of  August";  and  Messrs.  Olyn  dt 
Co.  having  exacted  the  promissory  notes  of  the  directors  in  addi- 
tion— ^the  directors  of  the  company  at  that  time  being  under  no 
obligation  to  provide  money  to  meet  the  engagements  of  the  com- 


West's  Gase» 
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pany,  but  incurring  upon  that  occasion  a  personal  responsibility — I     V.-G.  M. 
am  of  opinion,  in  the  first  place,  that  Messrs.  Olyn  dt  Co.  acquired       if  70 
a  valid  security  upon  the  calls;  and  they  having  acquired  a  valid    gibbs  akd 
security  upon  the  calls,  together  with  the  personal  responsibility  of 
the  directors,  it  is  consonant  with  every  principle  of  justice  as 
administered  in  this  Court  that  the  directors  who  have  paid  off 
that  debt  should  stand  in  the  shoes  of  Messrs.  Olyn  dt  Co,,  and 
that  they  should  have  that  security  which  Messrs.  Olyn  &  Co.  had, 
80  far  as  it  remains  unsatisfied. 

Now,  to  shew  that  I  do  not  stand  alone  in  this  view,  I  may 
mention  a  very  recent  case  before  Vice-Chancellor  James,  namely, 
the  case  of  In  re  Sanhey  Brooh  Coal  Company  (1).  In  that  case  no 
call  had  been  made,  but  there  had  been,  not  a  resolution  as  in  the 
present  case,  but  an  understanding  that  a  call  should  be  made ;  and 
in  that  case,  as  in  this,  the  directors,  being  pressed,  and  having  to 
meet  engagements,  obtained  from  their  bankers  a  sum  of  money, 
not  by  way  of  resolution,  or  upon  the  security  of  a  call  already 
niade,  but  upon  the  understanding  that  a  call  should  be  made. 
Now,  how  does  Yice-Ghancellor  Jafnes  deal  with  that?  [His 
Honour  read  the  judgment,  and  continued : — ']  Therefore,  as  I 
have8a]d,'there  is  power  in  the  directors  to  mortgage  a  call  already 
made  to  enable  them  to  obtain  an  advance  of  money  for  the  pur- 
pose of  meeting  engagements  which  the  calls  will  not  come  in  in 
time  to  enable  them  to  meet  Now,  it  has  been  urged  that  that 
case  depended  upon  the  fact,  that  the  directors  had  the  power  of 
borrowing  £20,000.  It  is  very  true  that  that  point  was  urged 
in  aid  of  the  case,  but  I  do  not  find  that  the  Yice-Chancellor 
decided  upon  that  ground,  and  I  am  quite  satisfied  that  he  would 
have  come  to  the  same  conclusion,  if  there  had  been  no  express 
power  of  borrowing. 

In  the  deed  of  settlement  of  this  society  there  is  no  express 
power  of  borrowing,  but  I  am  unable  to  come  to  any  other  conclu- 
sion than  that  the  extensive  provisions  of  the  4th  clause  of  the  deed 
of  settlement  do  contain  a  power  of  borrowing,  which  power  is  to 
be  reasonably  exercised.  Therefore,  if  it  were  necessary,  I  should 
come  to  the  conclusion  in  this  case  that  there  is  a  power  of  borrow- 
ing.   It  is  to  be  limited,  the  extent  of  it  is  not  defined,  but  it 

(1)  Law  Rep.  9  Eq.  721. 
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Y.-O.  M.  mxiBtf  like  all  other  powers,  be  exercised  in  a  reasonable  manner. 
1870  Then,  has  it  been  exercised  in  a  reasonable  manner  ?  Certainly  I 
Gi^^im  c^^  ^^^  nothing  unreasonable  in  the  manner  in  which  the  powers 
WEsfaCMBE.  q{  borrowing  were  exercised  in  the  case  before  me. 

Upon  these  grounds,  therefore,  I  come  to  the  conclusioii  that 
Messrs.  Olyn  &  Co.  had  a  valid  security  under  the  transaction  of 
August,  1868 ;  and  so  far  as  their  security  remains  unsatisfied — ^that 
is  to  say,  to  the  extent  of  so  much  of  the  £5000  then  adyanoed  as 
remains  unpaid — the  directors  having  paid  them  will  stand  in  their 
shoes. 

But  now  comes  the  transaction  of  the  27th  of  January,  1869,  to 
which,  certainly,  different  considerations  are  applicable,  and  with 
xegard  to  which  the  case  is  by  no  means  so  dear  as  it  is  with  regard 
to  the  transaction  of  August,  1868.  The  dijSerence  is,  that  after 
August^  1868 — namely,  in  the  month  of  November,  1868 — a  petition 
was  presented  to  wind  up  this  company,  upon  which  the  order  to 
wind  up  was  not  made  until  the  19th  of  February,  1869.  There 
was,  therefore,  on  the  27th  of  January,  1869,  a  pending  petition  to 
wind  up ;  and  this  transaction,  having  taken  place  between  the 
commencement  of  the  winding-up  and  the  order  for  winding-np, 
would,  under  the  153rd  section  of  the  Companies  Act,  1862,  unless 
the  Court^otherwise  orders,  have  become  void,  and  neither  Messra. 
Oli/n  dk  Co,  could  have  acquired  any  security  under  it,  nor  could 
the  directors,  as  standing  in  their  place,  have  any  charge  upon  the 
calls.  The  transaction  of  the  27th  of  January  I  may  describe  as 
being,  in  effect,  a  repetition  of  that  of  August,  1868,  except  that 
there  remained  due  to  Messrs.  Glyn  dk  Co.,  in  respect  of  the  £5000 
advanced  in  August,  £1434 ;  and  there  was  then  a  balance  on  the 
general  drawing  account  of  £2077  3a.  lOcZ.,  and  Messrs.  Glyn  A  Go. 
were  pressing  for  this  balance. 

Now  we  must  see  what  was  the  position  of  affairs  at  this  time. 
There  was  a  pending  Petition ;  the  directors  might  well  have  said 
to  Olyn  &  Co.,  "  You  are  creditors  of  the  company,  you  must  he 
paid  out  of  the  assets  of  the  company.  There  is  a  winding-up  Petition; 
we  can  make  no  payment,  and  if  you  sue  us,  we  shall  have  power, 
under  the  85th  section  of  the  Act,  to  stop  your  action.*'  On  the 
other  hand,  Messrs.  Olyn  &  Co.  were  very  urgent  to  be  paid,  and 
were  in  a  position  to  embarrass  the  company.    Kow  I  must  con- 
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sider  whether  ibis  was  a  bona  jijd  transaction*    The  directors  gave      V.-aM. 
their  own  promissory  note  for  the  balance  remaining  due  of  the  loan       1870 
of  Augosty  and  the  £2077  which  remained  due  on  the  drawing  ac-    qibbs  ahd 
count ;  that  is  to  say,  they  rendered  themselves  personally  liable  to  West^asb. 
pay  £2077,  with  regard  to  which  sum  they  were  under  no  personal 
liability  up  to  that  time.    Now  this  certainly  could  not  have  been 
from  any  improper  motive.   No  body  of  men  would  have  rendered 
themselves  liable  to  pay  that  considerable  sum  of  money,  unless 
they  thought  that  there  was  some  advantage  to  be  gained.    To 
themselves,  it  appears  to  me,  there  was  no  advantage  to  be  gained, 
because  Messrs.  Olyn  dt  Co.  would  have  been  entitled  to  go  against 
the  society,  and  the  society  would  have  been  entitled  to  stop  them 
on  account  of  the  pendency  of  the  petition.    I  can,  therefore,  only 
come  to  one  conclusion,  namely,  that  the  negotiation  with  the 
Eerevlea  not  having  come  to  a  final  end,  these  directors—for  the 
present  purpose  I  must  assume,  actuated  by  a  desire  to  do  their 
best  for  all  concerned — ^thought  that  if  they  allowed  Glyn  dt  Co. 
to  stop  the  society,  it  would  be  disastrous  to  all;   but  if  they 
satisfied  Olyn  &  Co.  by  giving  them]  a  security,  and  themselves 
becoming  liable,  they  might  be  able  to  carry  out  the  arrange- 
ment with  the  HereuUs^  and  avoid  that  state  of  things  which 
would  be  most  detrimental  to  all  concerned.    I  must,  therefore, 
come  to   the    conclusion    that   the    transaction  was  honA  fide 
entered  into,  and  that  being  so,  it  dpes  not  follow  that  because 
it  was  entered  into  pending  the  petition  to  wind  up,  it  is  neces« 
sarily  void.     It  is  true  that  this  is  different  from  the  question 
which  came  before  the  Court  of  Appeal  in  the  case  of  the  Wiltshire 
Iron  Company  (1).     That  was  a  case  in  which  a  customer  had 
had  certain  goods  delivered  to  him — that  is  to  say,  they  were 
put  into  the  waggons  for  delivery,  and,  he  being  the  consignee,  it 
might  be  considered  that  the  property  was  vested  in  him :  there 
being  a  petition  for  winding-up  pending,  the  question  was  whether 
he,  having  paid  for  the  goods,  was  to  stand  as  a  creditor  of  the 
company,  or  to  have  the  goods.    The  Yice-Chancellor  held  that 
he  was  entitled  to  have  the  goods,  and  there  was  an  appeal  from 
that  decision.  Lord  Cairns,  in  his  judgment,  says  (2) :  **  The  153rd 
section  no  doubt  provides  that  all  dispositions  of  the  property  and 
(1)  Low  Bep.  8  Ch.  443.  (2)  Law  Bep.  8  Cb.  446. 
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Y.-C.  M.  effects  of  the  company  made  between  the  commencement  of  the 
1870  winding-up  (that  is,  the  presentation  of  the  Petition)  and  the  order 
61BB8  Ain>  ^^^  windmg  up  shall,  unless  the  Court  otherwise  orders,  be  void. 
West's  CAgB.  rpy^  -^  ^  wholesome  and  necessary  provision,  to  prevent,  during  the 
period  which  must  elapse  before  a  Petition  can  be  heard,  the 
improper  alienation  and  dissipation  of  the  property  of  a  company 
in  eoBlremis.  But  where  a  company  actually  trading,  which  it  is 
the  interest  of  every  one  to  preserve" — (that  observation  is  appli- 
cable to  the  present  case,  because  it  was  to  the  interest  of  every- 
body concerned  to  preserve  this  company  in  order  to  enable  it  to 
carry  out  the  arrangement  with  the  Skreules,  which  was  believed 
to  be  a  solvent  concern) — "  and  ultimately  to  seU  as  a  going  con- 
cern, is  made  the  object  of  a  winding-up  petition,  which  may  fail 
or  may  succeed,  if  it  were  to  be  supposed  that  transactions  in  the 
ordinary  course  of  its  current  treide^hand  fde  entered  into  and  com- 
pleted, would  be  avoided,  and  would  not  in  the  discretion  given  to 
the  Court  be  maintained,  the  result  would  be  that  the  presentation 
of  a  petition,  groundless  or  well-founded,  would  ipso  facto  paralyse 
the  trade  of  the  company,  and  great  injury  without  any  counte^ 
balance  of  advantage  would  be  done  to  those  interested  in  the 
assets  of  the  company."  Every  one  of  those  observations,  in  my 
opinion,  is  applicable  to  this  case.  It  was,  in  my  opinion,  a  bond 
fde  transaction,  and  done  with  the  view  of  preventing  a  state 
of  things  most  disastrous  to  all  parties  concerned. 

I  am  therefore  of  opinion  that,  although  the  circumstances 
require  very  careful  consideration,  it  is  a  case  for  the  exercise  of 
the  power  vested  in  the  Court  by  the  153rd  section  of  the  Act,  of 
holding  that  this  transaction  should  not  be  void.  I  cannot 
acquiesce  in  the  argument  of  Mr.  Olasse  as  to  obtaining  the  direc- 
tion of  the  Court,  for  it  would  be  almost  impossible  that  directions 
could  from  time  to  time  be  obtained ;  but  when  the  matter  ib 
brought  before  the  Courts  it  must  have  regard  to  all  the  surround- 
ing circumstances,  and  if  from  all  the  surrounding  circumstances 
it  comes  to  the  conclusion  that  the  transaction  should  not  be  void, 
it  is  within  the  power  of  the  Courts  under  the  153nl  section,  to 
say  that  the  transaction  is  not  void.  I  am  therefore  of  opinion, 
that  the  directors  having  paid  Messrs.  Olyn  db  Co.^  they  mnst 
stand  in  their  place  for  so  much  of  the  two  debts  as  is  not  satisfied. 
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As  to  the  question  of  set-off,  y.-0.  M. 

1870 

Mr.  Cotton^  Q.O.,  and  Mr.  Ohitty,  for  the  Applicants : —  ^-^y-" 

GiBBS  AHD 

In  the  case  of  the  winding  up  of  an  unlimited  company,  a  creditor  Wist's  Oasr. 
who  is  also  a  contributory  is  entitled  to  set  off  a  debt  due  to  him 
from  the  company  against  calls  made  on  him  in  the  winding-up. 
There  is  nothing  in  the  Companies  Act,  1862,  to  deprive  him  of  his 
right ;  on  the  contrary,  the  101st  section  recognises  it.  In  Oris- 
idTs  Case  (1),  where  it  was  decided  that  in  the  case  of  a  limited 
company  the  contributory-creditor  has  not  the  right  of  set-off, 
Lord  Chelmsford  said  (2)  that,  by  the  101st  section,  "  a  set-off  upon 
an  independent  contract  is  allowed  to  the  member  of  an  unlimited 
company  against  a  call,  although  the  creditors  have  not  been  paid — 
evidently  because  he  is  liable  to  contribute  to  any  amount  until  all 
the  liabilities  of  the  company  are  satisfied,  and  therefore  it  signifies 
nothing  to  the  creditors  whether  a  set-off  is  allowed  or  not."  It  is 
immaterial  to  the  creditors,  and  as  between  himself  and  the  other 
contributories,  the  creditor-contributory  is  entitled,  according  to  the 
ordinary  principles  of  taking  partnership  accounts,  to  be  credited 
with  the  amount  of  his  debt  as  a  payment  of  calls  by  anticipation. 
In  Brighton  Arcade  Company  y.  Bowling  (3)  it  was  held  that,  inaa- 
mnch  as  the  101st  section  does  not  apply  to  a  voluntary  winding 
up,  a  shareholder  even  in  a  limited  company  being  wound  up 
voluntarily  was  entitled  to  set  off  his  debt  against  a  call,  on  the 
gronnd  that  there  was  no  statutory  provision  depriving  him  of  his 
right  under  the  old  Statutes  of  Set-off.  This  is  a  company  with 
tmlimited  liability  as  r^ards  all  creditors  except  policy-holders ; 
and  the  fact  that  the  policy-holders  have  entered  into  a  special 
contract  limiting  the  personal  liability  of  the  shareholders  to^them, 
does  not  make  it  a  limited  company  within  the  meaning  of  the 
101st  section  of  the  Act. 

[They  also  referred  to  In  re  Professional  Lifo  Assurance  Com- 
pany (4).] 

Hr.  Olasse,  Q-C,  and  Mr.  Biggins,  for  the  o£5cial  liquidator  :*- 

Even  if  this  is  to  be  treated  as  an  unlimited  company,  the 
lOlst  section  of  the  Act  precludes  the  applicants  from  setting  off 

(1)  Law  Bep.  1  Ch.  528.  (8)  Law  Itep.  8  C.  P.  175. 

(2)  Ibid.  636.  (4)  Ibid.  3  Ch.  167. 
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y.-O.  M.  their  debts  against  calls.  The  first  part  of  the  section  gives  the 
1870  Conrt  the  summarj  power  of  compelling  contributories  to  pay  their 
Gi^sAKD  debts  to  the  company  exclusive  of  calls  made  in  the  winding-up, 
Wmt's  Case,  ^^^j  empowers  the  Court  in  making  such  order,  when  such  com- 
pany is  not  limited,  to  allow,  by  way  of  set-off,  debts  due  to  the 
contributory  from  the  company ;  but  by  thus  expressly  allowiiig 
the  set-off  to  be  made  against  debts  due  from  the  contributory 
other  than  calls,  it  implicitly  prohibits  the  set-off  against  calls; 
and  the  proviso  which  allows  the  set-off  of  debts  against  calls,  after 
all  the  creditors  have  been  paid  in  full,  implies  that  there  can  be 
no  such  set-off  until  the  creditors  have  been  paid.  Lord  ChdiM' 
forcCs  dictum^  in  QrisseWs  Case  (1),  seems  to  have  been  made  under 
the  erroneous  supposition  that  the  first  part  of  the  101st  section 
applied  to  calls  made  under  the  winding-up,  which  it  expressly  ex- 
cludes. The  reason  which  he  there  gives  for  allowing  the  set-off  in 
the  case  of  an  unlimited  company  has  no  application  to  this  com- 
pany, the  great  majority  of  whose  creditors  are  policy-holders,  who, 
by  the  56th  clause  of  the  deed  of  settlement,  to  which  all  persons 
dealing  with  the  company  are  bound  to  look  (Ernest  v.  Nicholb  (2) ), 
are  precluded  from  calling  upon  the  shareholders  to  pay  more  than 
the  amount  of  the  subscribed  capital.  It  is  obvious  that  to  allow  the 
set-off  in  this  case  will  injure  the  policy-holders  by  diminishing  the 
only  fund  to  which  they  can  resort ;  and  even  if  the  lOlst  section 
applied  to  this  case,  and  the  Court  had  the  power  to  allow  a  set- 
off, it  would  not,  under  these  circumstances,  exercise  that  power. 
Brighton  Arcade  Company  v.  DowUng  (3)  was  the  case  of  a  volun- 
tary winding-up ;  there  is  no  injustice  in  allowing  the  right  of  set-off 
in  the  case  of  a  voluntary  winding-up,  because  the  creditors  can  at 
any  time  apply  to  the  Court  to  have  a  compulsory  .winding-up,  or 
a  winding-up  under  supervision. 

[They  also  referred  to  Caliaher'a  Case  (4).] 

Mr.  Cottony  in  reply : — 

The  101st  section  assumes  that  the  same  rule  will  apply  to  calls 
as  to  other  debts  due  by  a  shareholder  to  the  company.  There  can 
be  no  reason  for  allowing  a  set-off  against  calls  made  before,  and 
not  against  calls  made  after,  the  winding-up. 

(1)  Law  Bep.  1  Ch.  536.  (3)  Law  Rep.  3  C.  P.  175. 

(2)  6  H.  L.  C.  401.  ^  (4)  Ibid.  6  Eq.  214. 
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Sir  B.  Malins,  V.C.  :—  v.-C.  M. 

The  qaestion  as  to  Messrs.  Wed  and  Oibbs,  the  claimants  before        ^870 
me,  being  general  creditors  of  the  company^  was  finally  settled  by    Gums  awd 
the  order  of  the  22nd  of  January  last^  which  order  remains  in  '   ^^ 

force.  That  order  makes  Mr.  West  a  general  creditor  unsecured  in 
respect  of  £300  advanced  by  him  for  the  purpose  of  paying  the 
rent  of  the  company ;  and  it  makes  Mr.  CUtbs  a  general  creditor 
unsecured  for  £1100,  which  sum,  it  appears,  was  adyanced  for 
the  general  purposes  of  the  company  in  the  month  of  April,  1868. 

The  question,  and  the  only  question,  which  I  have  now  to  decide, 
is  whether  in  the  eyent  of  a  call  having  been  made  in  the  winding- 
up,  or  being  hereafter  made,  these  two  gentlemen  would  be  entitled 
to  set  off  the  debts  so  due  to  them  against  the  amount  of  calls 
made  or  to  be  made. 

Now,  if  this  is  a  limited  company  within  the  meaning  of  the 
Companies  Ad,  1862,  there  is  nothing  to  discuss,  because  QrisseWs 
ikaef))^  which  was  a  decision  of  the  full  Court  of  Appeal,  decided 
that  in  the  case  of  a  limited  company — namely,  Overend,  Chimey,  dt 
Co,,  Limited — Mr.  GrisseU  being  a  shareholder,  and  also  a  creditor 
of  the  company  to  an  amount  much  larger  than  any  call  then 
made  or  likely  to  be  made  upon  him,  was  not  entitled  to  set  off 
his  debt  as  against  a  call  made :  in  other  words,  that  in  a  limited 
company  there  is  no  right  to  set-off,  but  that  the^erson  must  pay 
his  call  in  full,  and  then  come  in  as  a  creditor  for  any  debt  which 
may  be  due  to  him  in  common  with  the  other  creditors.  In  that 
there  seems  to  be  considerable  reason,  not  only  because  there  is 
the  positive  enactment  of  the  statute,  but  also  because,  if  there  is 
limited  liability,  and  a  contributory  who  is  a  creditor  is  entitled 
to  set  off  a  debt  due  to  him  against  calls,  the  effect  of  that  would^ 
be  that  he  would  get  paid  in  full,  while  the  other  creditors  would 
not  get  so  paid.  But  in  the  case  of  an  unlimited  company  that 
reason  docs  not  apply.  In  the  case  of  an  individual  partnership 
or  an  unlimited -company,  it  must  be  presumed  that  they  are  able 
to  pay  their  debts  in  full  until  the  contrary  is  shewn.  The  con- 
trary has  never  been  shewn  in  the  present  case,  and  therefore  I 
can  come  to  no  other  conclusion  than  that  the  company  will  be 
able  to  pay  the  full  amount  of  what  they  owe. 

(1)  Law  Rep.  1  Ch.  528. 

Tot.  X.  2  C  2 
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V.O.  M.  Now  the  decision  in  OrtssetTs  Case  (1)  proceeded  wholly  upon 
1870  the  ground  of  its  being  a  limited  company.  All  the  reasons  gi?eii 
GiBBs  AKD  by  Lord  Chdmsford  proceed  upon  the  ground  of  its  being  a  limited 
TfEgfB  Case.  ^.Q^poj^y^  ^Lnd  there  are  no  other  reasons  put  forward.  The 
passage  in  Lord  Chdmsford'a  judgment  (2),  which  Mr.  Hi^ffins  said 
was  erroneous  (though  I  confess  I  was  unable  to  follow  him  when 
he  said  so),  is  in  these  terms :  '^  The  case  of  a  member  of  a  limited 
company  is  different  from  that  of  a  member  of  a  company  of 
unlimited  liability  as  to  set-off.  This  is  exemplified  in  the  101st 
section,  where  a  set-off  upon  an  independent  contract  is  allowed 
to  the  member  of  an  unlimited  company  against  a  call,  although 
the  creditors  have  not  been  paid,  evidently  because  he  is  liable  to 
contribute  to  any  amount  imtil  all  the  liabilities  of  the  company 
are  satisfied,  and  therefore  it  signifies  nothing  to  the  creditois 
whether  a  set-off  is  allowed  or  not.  But  with  respect  to  a  member 
of  a  company  with  limited  liability,  if  a  set-off  were  allowed  against 
a  call,  it  would  have  the  effect  of  withdrawing  altogether  from  the 
creditors  part  of  the  funds  applicable  to  the  payment  of  their 
debts." 

The  101st  section  does  appear  to  me  to  be  perfectly  distinct. 
[His  Honour  read  the  section  except  the  proviso  at  the  end,  and 
continued : — "]  There  being,  therefore,  in  the  case  of  an  unlimited 
company  a  clear  right  of  set-off,  unless  the  Court  should  direct  the 
contrary,  the  next  question  is,  supposing  this  to  be  an  unlimited 
company,  is  this  a  case  in  which  the  Court  ought  to  allow  the 
set-off?  Upon  that  subject  I  entertain  no  doubt  whatever.  These 
were  moneys  bond  fde  advanced  by  these  directors  for  the  purpose 
of  supporting  the  company  for  the  common  benefit  of  all  con- 
"^  cerned,  and  for  the  purpose  of  preventing  disastrous  reerolts  to  the 
shareholders  at  large ;  and  I  think  that  upon  every  principle  of 
justice  they  ought  to  be  allowed  the  right  of  set-off,  if  set-off  is  to 
be  allowed  in  any  case. 

Then,  it  being  clear,  in  my  opinion,  that  the  right  to  setroff  is 
one  which  the  Court  is  at  liberty  to  allow  in  the  case  of  an  un- 
limited company,  and  it  being  equally  clear,  in  my  opinion,  that 
the  circumstances  of  this  case  are  such  as  to  call  upon  the  Court 
to  allow  that  set-off,  the  only  question  that  remains  is,  is  it  a 
(1)  Law  Eep.  1  Ch.  528.  (2)  Law  Rep.  1  Ch.  536. 
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limited  or  an  unlimited  company  ?    Now,  that  it  is  not  a  limited     V.-O.  M. 

company  under  this  Act  is  beyond  all  question.   It  was  contended       1S70 

and  much  urged  by  Mr.  Olaase,  that  all  persons  dealing  with  this    q^b^  ^]> 

company  were  boimd  to  know  the  proyisions  of  the  deed  of  settle-  W«t;|K)a«. 

ment  of  this  company,  and  he  particularly  referred  to  the  56th  clause, 

by  which  it  is  provided  that  they  shall  only  be  at  liberty  to  issue 

policies  charging  them  upon  the  funds  of  the  company.     We  all 

know  the  provisions  which  the  Legislature  has  inserted,  providing 

that  a  limited  company  must  use  the  word  *'  limited  "  in  all  its 

papers  and  documents,  and  in  all  transactions ;  that  it  must  also 

have  the  name  over  the  door  and  on  the  window,  and  that  in  every 

place  where  the  name  of  the  company  is  used,  it  must  be  used 

with  the  addition  of  the  word  **  limited,"  for  the  purpose  of  giving 

the  public  notice  that  they  have  not  the  general  liability  of  the 

shareholders ,  but  only  such  an  extent  of  liability  as  they  have 

contracted  to  be  liable  for  by  the  constitution  of  the  company. 

Bnt  in  this  case,  how  was  anybody  to  know  that  this  was  a  limited 

company  ?    There  is  no  notice,  and  there  is  no  limited  liability. 

No  doubt  as  to  a  particular  class  of  creditors,  the  policy-holders,  the 

company  have  contracted  a  limited  liability ;  that  is  to  say,  they 

haTe  entered  into  a  contract  with  the  policy-holders,  which  says,  upon 

the  face  of  the  contract  itself,  that  the  policy-holders  are  to  look  only 

to  the  assets  of  the  company.    But  with  the  creditors  in  general 

there  is  no  such  contract.   If  the  company  orders  furniture,  or  enters 

into  any  such  contract,  it  is  a  contract  of  a  general  nature,  and  there 

is  no  limit  of  liability  introduced.    It  does  appear  to  me  upon  the 

soundest  and  broadest  principles,  that  if  a  company  contracts  any 

debts  as  to  which  there  is  unlimited  liability,  although  it  may    . 

contract  other  debts  witb  regard  to  which  the  liability  is  limited, 

the  mere  fact  that  it  contracts  some  debts  as  to  which  the  liability 

is  unlimited,  does  make  it  an  unlimited  company,  and  brings  it 

within  this  provision,  which  says  that  in  the  case  of  unlimited 

companies  the  right  to  set-off  exists.     If  I  were  to  make  an 

order  now,  that  these  gentlemen  are  not  to  set  off  these  sums,  the 

consequence  would  be  that  they  would  be  obb'ged  to  pay  the 

calls,  and  stand  as  general  creditors  for  the  money  which  the 

company  owes  them.     I  do  not  know  what  the  circumstances  of 

these  gentlemen  are — it  is  not  right  that  I  should ;  but  it  might 

2  C  2  2 
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V.-C.  M.     ruin  them,  because  they  would  have  to  pay  these  calls,  when  they 
i870       stand  as  creditors  for  a  much  larger  sum.     I  conceive  there  is 
GcBBs  AMD    nothing  here  to  prevent  the  right  of  set-oflf,  but  every  principle 
Wjgr'fl  Cabie.  of  justice  requires  me  to  adopt  it.    It  is  an  unlimited  company, 
and  the  Act  of  Parliament  says  that  it  may  be  done  in  the  case  of 
an  unlimited  company,  and  there  is  also  a  decision  of  the  Coait 
expressly  laying  down  that  it  may  be  dono  in  the  case  of  an 
unlimited  company ;  in  fact,  there  is  almost  an  obligation  to  do  it 
I  have  been  referred  to  the  case  of  the  Brighton  Arcade  Com- 
pany V.  Bowling  (1),  with  regard  to  which  I  confess,  after  all  that 
has  been  said  upon  it,  and  after  all  that  learned  Judges  have  said, 
I  am  unable  to  see  that  it  is  not  in  conflict  with  QrisseWs  Case  (2), 
which  has  settled  that,  where  the  liability  is  limited,  the  right  to 
setoff  cannot  exist.    In  the  case  of  the  Brighton  Arcade  Comr 
pany  there  was  an  action  for  calls  under  a  voluntary  winding- 
up.     Whether  the  winding-up  is  voluntary  or  compulsory,  it  is 
under  the  same  Act  of  Parliament ;  but  as  it  was  a  voluntary  wind- 
ing-up, and  there  was  no  power  of  compelling  the  payment  of 
calls,  the  liquidator  brought  an  action,  and  the  Court  of  Common 
Pleas  decided  that  the  right  to  set-off  did  exist,  and  that  OrissdTs 
jOase  did  not  apply ;  but  I  am  perfectly  unable  to  see  that  the  two 
*<»ses  can  stand  together. 

However  that  may  be,  GrieselTe  Case  and  Calisher's  Case{S)i 

••which  are  the  only  two  cases  that  were  referred  to  as  laying  down 

the   rule  that  the  right  to  set-off  does  not  exist,  are  cases  of 

limited  companies.     This  is  the  case  of  an  unlimited  company, 

4  therefore  the  right  to  set-off  does  exist,  and  consequently  Messrs. 

I  West  and  CHhbs  must  be  allowed  to  set  off  the  amount  due  to  them 

from  the  company  against  any  call  already  made,  or  hereafter  to 

Vbe  made. 

Solicitor  for  the  Applicants :  Mr.  P.  Roberts. 
.Solicitor  for  the  Official  Liquidator:  Mr./.  TucJcer. 

(1)  Law  Rep.  3  C.  P.  175.  (2)  Law  Rep.  1  Ch.  52S. 

(3)  Law  Rep.  5  Eq.  214. 
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In  ro  BEADFORD  NAVIGATION  COMPANY.  V.-o.  m. 

1870 
Company — Winding-up — Juriadidion — Companies  Act^  1862,  s,  199 — Canal  v-yw 

Company  incorporated  by  Act  of  Parliament,  March  19,  21. 

The  Court  has  jorisdiction  under  the  Companies  Act,  18G2,  s.  199,  to  wind 
up  a  canal  company  incorporated  by  Act  of  Parliament,  and  will  make  a 
M'inding-up  order  in  such  a  case,  although  it  may  be  necessary  to  apply  for 
an  Act  of  Parliament  to  enable  the  property  of  the  company  to  be  sold. 

A  canal  company,  whose  canal  had  been  disused  for  three  years,  in  conse- 
quence of  an  injunction  of  the  Court  of  Chancery  restraining  the  company 
from  supplying  the  canal  with  water  from  a  stream  which  had  become  pol- 
luted, and  of  the  impossibility  of  obtaining  a  supply  of  water  from  any  other 
source  without  incurring  Yery  great  expense,  was  ordered  to  be  wound  up 
on  its  own  Petition. 

Ibis  was  a  Petition  for  the  winding-up  of  the  Company  of  Pro* 
pridors  of  the  Bradford  Naviffation. 

The  company  was  incorporated  by  Act  of  Parliament  in  1771, 
for  the  purpose  of  making  a  canal  from  a  bridge  in  Bradford, 
called  Hoppy  Bridge,  to  join  the  Leeds  and  Liverpool  Canal.  They 
were  empowered  by  the  Act  to  supply  the  canal  with  water  from 
such  springs,  soughs,  brooks,  drains,  and  watercourses  running 
into  a  brook  called  Bowling  MiU  Beck  as  should  be  found  within 
2000  yards  of  Hoppy  Bridge,  and  to  purchase  the  lands  through 
which  the  canal  should  be  made ;  and  the  Act  provided  that  upon 
payment  of  the  purchase-money  the  fee  simple  of  such  lands 
should  be  vested  in  and  become  the  sole  property  of  the  company 
''for  the  use  of  the  said  navigation,  but  for  no  other  use  or  purpose 
whatsoever."  The  Act  provided  that  all  persons  whatsoever  should 
have  liberty  to  use  the  canal,  and  the  wharves,  quays,  and  towing- 
paths,  upon  payment  of  such  rates  and  duties  as  should  be 
demanded  by  the  company,  not  exceeding  the  rates  therein  speci- 
fied. The  Act  contained  no  provision  for  the  dissolution  of  the 
company. 

The  canal  was  opened  in  1774,  and  from  that  time  until  1867 
was  supplied  with  water  from  a  stream  called  Bradford  Beck,  into 
which  Bowling  MiU  Beck  empties  itself  at  a  point  about  356  yards 
distant  from  Hoppy  Bridge,    In  consequence  of  the  great  increase 
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V.-O.  H.     of  the  town  of  Bradford^  and  of  the  manufactories,  mills,  and  dye- 

1870        works  on  the  banks  of  Bradford  Beck,  the  water  deriyed  from 

j^f^       Bradford  Beck   became   impure,  and    consequently   the    canal 

}^^ATi^  became  a  nuisance.    In  1864  the  company  and  their  lessees  were 

CoMFAKT.     indicted  for  a  nuisance,  and  judgment  was  obtained  for  the  Crown 

against  the  lessees,  after  a  decision  of  the  Court  of  Queen's  Bench, 

on  a  special  case  (1). 

In  1865  an  information  was  filed  against  the  company  and  their 
lessees  for  an  injunction  to  restrain  them  from  diverting  into  their 
canal,  or  allowing  to  pass  into  the  same,  or  collecting,  or  keeping, 
or  continuing  therein  any  filth,  sewage,  or  polluted  matter  or 
water,  so  as  to  be  a  public  nuisance ;  and  in  March,  1866,  a  per- 
petual injunction  in  those  terms  was  granted  by  yice-Chanoellor 
Wood  (2),  which  was  ordered  to  take  effect  on  the  8th  of  NoTem- 
ber,  1866,  but  was  afterwards  suspended  until  the  1st  of  May,  1867. 
The  company  on  that  day  ceased  to  take  water  from  the  Bradfari 
Beckf  and  the  canal  had  ever  since  been  virtually  empty  and  closed 
for  navigation. 

In  1867  the  company  introduced  a  bill  into  Parliament  to 
empower  them  to  close  the  canal  and  sell  the  site,  and  in  the  same 
year  the  Leeds  and  Liverpool  Canal  Company  introduced  a  bill  to 
Test  the  canal  in  them  by  way  of  lease  in  perpetuity,  but  both 
fcills  were  thrown  out.  The  Leeds  and  Liverpool  Company  had  pro- 
posed to  take  a  lease  of  the  canal  at  a  rent  of  £1200  a  year,  and 
to  supply  it  with  water  from  their  own  canal  by  means  of  pumping 
•engines,  the  estimated  cost  of  which  was  about  £12,000,  on  condi- 
tion that  if  the  lease  were  not  made  perpetual  the  Bradford  Com- 
pany should,  at  the  termination  of  the  lease,  purchase  the  engines 
and  machinery  at  a  valuation. 

The  property  of  the  company  consisted  of  the  canal,  part  of 
which,  being  situated  in  the  centre  of  the  town  of  Bradford,  \^ 
said  to  be  saleable  at  a  very  high  price ;  other  land  and  houses 
and  shops,  let  for  £380  a  year,  and  £5109,  the  proceeds  of  the 
sale  of  surplus  lands. 

Some  of  the  shares  were  held  by  married  women  and  infants, 
and  trustees  for  persons  under  disability. 

In  November,  1869,  this  Petition  was  presented  by  the  company, 
(1)  6  B.  &  S.  631.  »  (2)  Law  Bep.  2  Eq.  71. 
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pugDant  to  a  resolution  passed  at  a  general  meeting.    On  the  20th     y.-€.  H* 
of  December  it  came  on  for  hearing,  and  was  ordered  to  stand        1870 
over,  with  a  view  to  an  arrangement  between  the  Petitioners  and       j^ 
the  Corporation  of  Bradford  and  the  Aire  and  Colder  Canal  Qyxn-    Bbadfobd 
pony,  who  a{^)eared  to  oppose  it,  a  preliminary  objection  on  behalf    GourAinr. 
of  the  Petitioners  to  the  right  of  the  Respondents  to  be  heard 
having  been  overruled  (1).    The  parties  being  unable  to  come  to 
any  terms,  the  Petition  now  came  on  to  be  heard. 

In  addition  to  the  former  BespondentSi  certain  owners  of  quarries 
adjacent  to  the  canal,  and  of  wharves  on  the  canal,  appeared  to 
oppose  the  Petition. 

The  Corp<^ation  of  Bradford  had,  since  the  former  hearing, 
offered  to  concur  with  the  Petitioners  in  obtaining  an  Act  of  Par- 
liament to  enable  them  to  sell  the  canal  to  the  corporation  for 
£27,000,  for  the  purpose  of  converting  it  into  a  road,  but  the  offer 
was  declined. 

Evidence  was  adduced  on  behalf  of  the  other  Bespondents  to  the 
effect  that  the  closing  of  the  jcanal  was  injurious  to  the  town  and 
neighbourhood  of  Bradford^  by  giving  a  monopoly  of  goods  and 
mineral  traffic  to  the  railway  companies,  who  had  consequently 
raised  their  fares,  and  was  especially  injurious  to  the  Aire  and  Colder 
Company,  whose  canal  was  connected  with  the  Bradford  Canal  by 
the  Leeds  and  Liverpool  Canal,  and  to  the  wharf  owners ;  it  was 
also  proved  that  a  supply  of  water  for  the  canal  might  be  obtained 
from  other  sources  than  the  Bradferd  Beck,  at  an  expense  esti- 
mated by  different  engineers  at  sums  varying  from  £11,000  to 
£19,000. 

Mr.  Pearson,  Q.C.,  and  "Mi.Mastinffs,  for  the  Petitioners : — 

The  Court  has  jurisdiction  to  wind  up  the  company:  In  re 
Basinffdohe  Canal  Company  (2) ;  In  re  Wey  and  Arun  Canal  Com- 
fowy  (3).  It  may  be  that  it  will  be  necessary  to  obtain  an  Act  of 
Parliament  for  the  purpose  of  selling  the  site  of  the  canal,  as  was 
done  in  the  Wey  and  Arun  case ;  but  without  the  sanction  of  the 
Court  the  company  have  no  power  to  apply  their  funds  in  applying 
for  an  Act»  and  any  dissentient  shareholder  might  restrain  them 

(I)  Law  Rep.  9  Eq.  80.  (2)  14  W.  R.  966. 

(3)  Law  Bep.  i  Eq.  197. 
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V.-C.  M.  from  so  doing.  Several  of  the  shareholders  are  under  disability^ 
1870  and  cannot  consent  to  an  unauthorized  use  of  the  funds  of  the 
X^e  company.  The  case  is  clearly  within  the  199th  section  of  the 
Bradpobd^  Companies  Act,  1862,  the  company  having  ceased  to  carry  on 
GouFANT.  business  for  nearly  three  years.  The  company  have  been  prevented 
by  the  injunction  of  this  Court  from  obtaining  water  from  the 
source  from  which  they  were  by  their  Act  empowered  to  take  it^ 
and  they  cannot  obtain  a  supply  from  any  other  source,  except  at 
a  ruinous  expense.  The  result  is  that  the  canal  is  necessarily 
closed,  and  is  not  only  unprofitable  to  the  company,  but  is  a 
nuisance  to  the  inhabitants  of  Bradford,  It  is  certainly  just  and 
expedient  to  put  an  end  to  this  state  of  things,  and  this  can  only 
be  done  by  means  of  a  winding-up  order.  Even  if  the  company 
could  apply  for  an  Act  of  Parliament,  they  would  meet  with  bo 
much  opposition  from  the  present  Kespondents  and  others,  that 
they  would  incur  great  expense  and  probably  be  defeated,  as  they 
were  in  1867 ;  whereas  if  a  scheme  for  the  disposition  of  the  canal 
is  sanctioned  by  the  Court,  an  Act  to  give  effect  to  it  would  pro- 
bably be  obtained  without  difficulty.  If  the  Corporation  of  Brad- 
ford are  willing  to  purchase  the  canal,  the  terms  of  such  a  purchase 
may  be  settled  with  the  sanction  of  the  Court  in  the  winding-up. 
As  to  the  other  Bespondents,  no  doubt  the  stoppage  of  the  canal*, 
may  be  injurious  to  them,  but  the  Petitioners  cannot  be  compelled 
to  keep  the  canal  in  a  navigable  state,  the  change  of  circumstances 
having  prevented  them  from  doing  this  without  creating  a  nuisance: 
Reff.  V.  Bradford  Canal  (1).  Although  the  canal  has  been  empty 
for  three  years  no  one  has  attempted  to  take  steps  to  compel  the 
company  to  fill  it.  Those  who  are  interested  in  maintaining  the 
canal  may  propose  some  scheme  iA  Chambers  for  that  purpose. 
The  Leeds  and  Liverpool  Canal  Company^  whose  canal  is  connected 
with  the  Bradford  Canal,  and  is,  in  fact»  the  only  source  from 
which  it  could  be  supplied  with  water,  and  who  in  1867  proposed 
to  take  a  lease  of  it  on  terms  which  were  not  approved  of  by  Pai> 
liament,  have  made  no  further  offer,  and  are  not  now  before  the 
Court.  The  Petitioners  have  waited  for  two  years  to  give  all  parties 
the  opportunity  of  making  some  reasonable  proposal,  but  none  has- 
been  made. 

(1)  6  B.  &  S.  631.     • 
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Mr.  Cole,  Q.C.,  and  Mr.  Freelinff,  for  the  Corporation  of  Brad-     V.-C  M. 

/ord;—  1870 

The  winding-up  jurisdiction  under  the  Companies  Act,  1862,  was  In  re 
not  intended  to  apply  to  such  a  company  as  this,  although  the  nayiqatioit 
langaage  of  the  199th  section  may  be  wide  enough  to  include  it  Company* 
When  a  company  is  wound  up  under  the  Act^  the  officii  liquidator 
is  empowered  by  the  95th  section  to  sell  its  property,  and  the 
Court  is  required  by  the  111th  section  to  make  an  order  dissolving 
the  company.  But  how  can  the  Court  sell  land  which  has  been 
dedicated  by  Act  of  Parliament  to  the  purpose  of  a  public  canal, 
or  dissolve  a  company  which  has  been  incorporated  and  made  per- 
petual by  Act  of  Parliament?  It  is  true  that  winding-up  orders 
were  made  in  the  cases  of  the  Basin ff stoke  Canal  Company  (1)  and 
the  Wey  and  Aran  Junction  Canal  Company  (2) ;  but  in  the  former 
case  the  order  was  made  without  argument  on  an  unopposed  Peti- 
tion, and  it  was  found  impracticable  to  carry  on  the  winding-up, 
aad  the  order  was  not  acted  upon ;  in  the  latter  case  it  was  found 
necessary  to  obtain  an  Act  of  Parliament  to  enable  the  official 
liquidator  to  close  and  sell  the  canal  (3). 

Assuming  that  the  Court  has  jurisdiction  to  wind  up  the  com- 
pany, it  is  not  bound  to  do  so,  and  will  in  the  exercise  of  its  dis- 
cretion refuse  to  make  an  order  under  which  nothing  can  be  done 
without  the  assistance  of  Parliament.  The  sole  object  of  this 
Petition  is  to  enable  the  Petitioners  to  put  money  into  their  pockets 


(1)  U  W.  B.  956. 

(2)  Law  Rep.  4  Eq.  197. 

(3)  The  Wey  and  Arun  Junction 
Oaml  {AbancUmment)  Act^  1868  (31  & 
82  Vict.  c.  clxxiii). 

The  preamble  of  the  Act  recites  that 
*  doubts  having  arisen  \vhether  the 
powers  conferred  by  the  Companies  Act, 
18C2,were  sufficient  to  authorize  the 
abandonment  of  the  company's  under- 
takings and  the  sale  of  their  property 
therein  or  connected  therewith,  the 
Vioe-Chanoellor  had  made  an  order 
'that  the  official  liquidator  should  be 
at  liberty  to  apply  for  and  do  all  things 
necessary  for  the  obtaining  an  Act  of 
Parliament  authorizing  him  to  close, 


and  when  closed,  to  sell  and  dispose  of, 
the  said  canal,  and  all  other  the  pro- 
perty of  the  company  .  .  .  free  from  all 
rights  of  way  and  any  other  rights  or 
covenants  now  enjoyed  by  the  public 
or  any  other  persons  whomsoever,  on 
and  upon  such  canal  and  its  banks  or 
any  other  property  belonging  to  the 
company,  and  all  other  rights  men- 
tioned in  the  recited  Act,  and  any  other 
rights  that  may  have  been  acquired  by 
the  public  in  or  over  the  said  canal,* 
and  that  it  was  expedient  that  the 
powers  above  referred  to  should  be  con- 
ferred .  .  .  but  the  same  cannot  be 
done  without  the  authority  of  Parlia- 
ment" 
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V.-C.  M.     \yj  gelling  the  land  which  was  vested  in  them  by  statute  for  a 

1870       special  purpose,  and  it  would  be  an  abuse  of  the  winding-up  jraw- 

In  re       diction  to  apply  it  for  such  an  object.    If  they  have  a  good  case, 

NAvrornoN  they  may  apply  to  Parliament  for  an  Act,  and  no  shareholder 

OoMPAyy.    'lyould  in  that  case  succeed  in  obtaining  an  injunction  to  prevent 

them  from  using  the  funds  of  the  company  for  that  purpose.    Bnt 

there  is  no  necessity  for  closing  the  canal ;  the  injunction  only 

prevents  them  from  using  polluted  water,  and  it  is  proved  that 

they  may  obtain  a  supply  of  pure  water,  and  that*  it  is  only  a 

question  of  expense. 

Mr.  GloBse,  Q.C.,  and  Mr.  Streeten,  for  the  Aire  and  Galder  Cand 
Company : — 

There  can  be  no  reason  why  canal  companies  should  and  railway 
companies  should  not  be  subject  to  be  wound  up  under  the  Com- 
pomes  Act,  1862,  and  canal  companies  must  have  been  omitted  in 
the  exception  to  the  199th  section  per  inewriam.  It  could  not 
have  been  intended  that  a  canal  company  should  be  wound  up  so 
as  to  deprive  the  public  of  the  rights  to  use  the  canal,  and  to  injure 
other  canal  companies  whose  canals  are  connected  with  it,  and  who 
are,  by  the  8  &  9  Yict.  o.  42,  empowered  to  use  it  as  carriers.  In 
the  Wey  and  Arm,  case  (1)  if  the  Court  had  known  that  the  order 
in  In  re  Basingriohe  Canal  Company  (2)  had  been  abortive,  and 
that  it  would  be  necessary  to  apply  for  an  Act  of  Parliament,  the 
order  would  probably  not  have  been  made,  and  the  Court  will  not 
now,  after  the  experience  of  those  cases,  make  an  order  which  mnst 
be  nugatory  unless  Parliament  is  willing  to  assist  in  giving  effect 
to  it.  In  both  the  former  cases  the  companies  were  insolvent,  and 
the  canals  were  useless  and  out  of  repair ;  here  the  canal  is  of  the 
greatest  importance  and  use  to  the  public,  and  the  company  is 
solvent,  and  by  granting  a  lease  of  the  canal  to  the  Leeds  and 
Liverpool  Company  they  might  have  kept  the  canal  open  at  a  very 
reasonable  profit  The  Petitioners  have  a  public  duty  imposed  on 
them,  and  they  cannot,  by  neglecting  that  duty  and  ceasing  to 
carry  on  business,  entitle  themselves  to  get  a  winding-up  order  to 
assist  them  in  diverting  their  property  from  the  purposes  for  which 
they  were  permitted  to  acquire  it.  This  is  certainly  not  a  case  for 
(1)  Law  Rep.  4  Eq.  197.  (2)  14  W.  R.  966. 
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this  Court  to  exercise  the  discretionary  power  of  making  a  winding-     V.-O.  M. 

up  order  under  the  "just  and  equitable  **  clause  of  the  199th  sec-        1870 

tion:  In  re  Joint  Stock  Coal  Company  (1).  j^re 

Bradford 

Mr.  Ince,  and  Mr.   Chitty,  for  the  owners  of  wharves  and     o^l^^ 

quarries. 

[The  Vice-Chancellor  : — Are  you  entitled  to  be  heard  ?] 

These  Respondents  will  suflFer  a  particular  injury  by  the  stoppage 
of  the  canal/ and  that  gives  them  a  locus  standi:  CooTc  v.  Mayor 
and  Corporation  of  Bath  (2). 

[The  ViCE-CnANCELLOR : — I  do  not  think  that  you  are  strictly 
entitled  to  be  heard,  but  I  will  hear  you.] 

The  case  of  a  canal  company  is  very  different  from  that  of  an 
ordinary  joint  stock  trading  company.  The  Acts  under  which 
canal  companies  are  incorporated  are  to  be  regarded  in  the  light 
of  contracts  made  by  the  Legislature  on  behalf  of  every  person 
interested  in  anything  to  be  done  under  them :  Bhhemore  v.  Gla- 
morganshire  Canal  Navigaiion  (3)  ;  they  empower  the  companies 
to  acquire  land  for  a  particular  purpose,  and  the  lands  so  acquired 
cannot  be  used  for  any  other  purpose :  Bostock  y.  North  Stafford- 
ihire  Railway  Company  (4).  It  is  clear,  therefore,  that  the  site  of 
the  canal  cannot  be  sold  without  an  Act  of  Parliament.  The 
Petitioners  ask  for  a  winding-up  order,  on  the  ground  that  they 
bave  ceased  to  carry  on  business  by  employing  the  canal ;  but  it 
was  and  is  their  duty  to  maintain  the  canal,  and  they  might  be 
compelled  by  mandamus  to  perform  that  duty :  Bex.  v,  Severn  and 
Wye  Railway  Company  (5).  They  cannot  take  advantage  of  their 
own  wrong. 

[The  Vice-Chancellor  : — If  any  of  the  Eespondents  will 
undertake  to  apply  for  a  mandamus,  I  will  order  the  Petition  to 
stand  over,  to  give  you  an  opportunity  of  making  the  application.] 

We  ought  not  to  be  forced  to  take  that  course.  It  is  for  the 
Petitioners  to  shew  that  they  are  entitled  to  the  winding-up  order. 
Our  evidence  proves  that  there  is  no  necessity  for  closing  the 

(1)  Law  Rep.  8  Eq.  14G,  152.  (4)  5  De  G.  &  Sm.  584 ;  4  EJA  B. 

(2)  Ibid.  6  Eq.  177.  798 ;  3  Sm.  &  Giff.  283. 

(3)  1  My.  &  K.  154, 1C2.  (5)  2  B.  &  A.  646. 
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V.-O.  M.     canal ;  but  the  Petitioners,  having  for  nearly  a  century  carried  oa 

1870        a  profitable  business,  now  that  it  has  become-  necessary  for  them 

}^       to  expend  money  on  the  canal,  and  thereby  reduce  their  profits, 

Bbastobd    ggg^  ^Q  assistance  of  the  Court  to  enable  them  to  deprive  the 

GoMPAHT.    public  of  the  benefit  of  the  canal  and  to  make  an  enormous  profit 

by  selling  the  land,  which  they  acquired  for  the  sole  purpose  of 

the  navigation.     If  the  Petition  is  dismissed,  they  will  find  some 

means  of  maintaining  the  canal,  but  so  long  as  they  hope  to  sell 

the  land  they  will  do  nothing. 

Sm  R  Malins,  V.O.  : — 

This  is  a  Petition  by  the  Company  of  Proprietors  of  the  Bradford 
Namgationy  and  it  seeks  an  order  to  wind  up  the  company.  The 
company  was  established  by  an  Act  of  Parliament  passed  as  long  ago 
as  1771.  The  Act  provided  for  the  means  of  obtaining  a  supply  of 
water  for  the  purpose  of  the  navigation,  and  it  appears  that  for  a 
century,  or  thereabouts,  the  company  continued  to  draw  its  supply 
of  water  from  a  stream  which  is  known  by  the  name  of  the  Brair 
ford  Beeh,  and  from  streams  running  into  it,  but  mainly  from 
that  source.  In  consequence  of  the  great  increase  of  the  popu- 
lation of  Bradford,  which  is  stated  to  have  increased  from  10,000 
at  the  date  of  the  Act  to  130,000  now — and  although  the  popular 
tion  has  increased  only  thirteenfold,  the  manufacturing  powers  of 
Bradford  have  probably  increased  a  hundredfold  in  that  time— 
the  water  supplied  to  this  canal  from  the  sources  provided  by  the 
Act  had  become  so  foul  that  certain  persons,  who  afterwards  filed  a 
bill  in  this  Court,  in  the  year  1865  preferred  an  indictment  against 
the  company  in  the  Court  of  Queen's  Bench.  The  result  of  that 
indictment  is  reported  (1),  and  it  was  entirely  successful.  But  that 
was  not  sufiScient  to  stop  the  matter  going  on,  and  therefore,  to  pre- 
vent the  continuance  of  this  nuisance,  which  was  of  a  very  serious 
character,  an  information  was  filed  in  this  Court  at  the  relation  of 
the  same  parties  who  had  succeeded  upon  the  indictment.  The  case 
was  heard  before  yice-Chancellor  Wood  on  the  14th  and  15th  of 
March,  1866  (2),  and  the  result  was,  that  the  Vice-Chancellor 
granted  an  injunction,  which  remains  in  force,  to  prevent  the  com- 
pany from  taking  their  water  from  the  Bradford  Beck,  because  the 

(1)  6  B.  &  S.  631.  •   (2)  Law  Rep.  2  Eq.  71. 
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water  so  taken  was  so  foul  and  so  filthy  that  when  it  was  poured     V.-C.  M. 
iDto  the  canal  it  was  a  public  nuisance ;  and  they  are,  therefore,  by        ^^^ 


the  indictment  at  law,  and  finally  by  the  injunction  of  this  Court,  In  re 
prevented  from  any  longer  taking  water  from  the  Bradford  Beck,  Naviqatiok 
The  consequence  is,  as  this  Petition  states,  "  that  from  the  Ist  of  ^''^^' 
May,  1867,  downwards,  the  canal  has  been  and  still  is  virtually 
empty  and  completely  closed  for  navigation  and  trafiic,  inasmuch 
^  the  said  company  could  and  can  obtain  no  adequate  supply  of 
water  for  their  said  canal,  except  from  the  Bradford  Beck^  or 
except  from  the  Leeds  and  Liverpool  Canal  by  the  use  of  pumping 
machinery,  which  could  only  be  erected  at  a  very  considerable 
cost,  and  wliich  cost  the  said  company  has  not  sufficient  means  to 
provide  for."  Now,  there  is  no  dispute  about  this  fact,  that  the 
canal  is  an  empty,  dry  bed  ;  I  do  not  say  absolutely  dry,  because 
the  Petition  states  there  is  some  water  there — a  fall  of  rain  would 
give  it  some  water — but  for  all  practical  purposes  the  canal  is 
dried  up,  and  a  boat  has  not  been  floated  upon  it  for  now  very 
nearly  three  years ;  and  it  is  agreed,  that  without  a  very  conside- 
rable expenditure  (there  is  a  difference  of  opinion,  as  might  be 
expected,  as  to  the  extent  of  that  expenditure,)  it  has  become  abso- 
lutely impossible  to  supply  this  canal  with  water.  It  is  suggested 
that  by  additional  sinking  and  boring  and  machinery  the  company 
may  obtain  a  supply  of  water  from  lands  which  are  shewn  in  a 
plan  handed  up  to  me  by  Mr.  Ince,  and  which  are  said  to  contain 
1200  acres.  They  may  obtain  a  supply  of  pure  water  by  that 
means,  but  the  very  gentleman,  Mr.  Book,  who  gives  the  informa- 
tion, says  that  it  can  only  be  done,  at  the  lowest  estimate  he 
makes,  at  a  cost  of  £13,000,  and  an  annual  expenditure  of  £650. 
I  think  in  another  part  of  his  affidavit  he  goes  to  the  extent  of 
Baying  that  it  may  cost  £19,000.  Well,  if  an  engineer  before  he 
begins  his  work  tells  you  a  work  will  cost  £13,000,  one  may  safely 
say  that  it  may  cost  at  least  £20,000,  and  I  have  no  doubt  that 
that  would  be  the  expense  of  that  process.  Under  these  circum- 
stances, as  matters  at  present  exist,  this  is  a  company  which  beyond 
all  doubt  has  discontinued  its  business.  The  Kespondents  contend 
that  it  ought  to  resume  its  business,  and  is  bound,  in  iact,  to  put 
itself  in  a  situation  of  being  able  to  resume  its  business. 
The  first  question  which  I  have  to  decide  under  these  circum- 
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y.-a  M.  stances  is,  this  being  an  application  under  the  Companiea  Ad,  1862, 
1870  whether  it  is  a  case  in  which  I  have  power  to  wind  np.  Tb&t 
jn  ^  depends  on  the  199th  section.  I  have  had  before  me  a  somewhat 
Bbadfobd  ginijiar  case — of  course  differing  in  its  circumstances — as  to  the 
OoMPAST.  general  power  of  the  Court  under  this  Act  to  wind  up  a  canal 
""^  company — the  case  of  the  Wey  and  Arun  Canal  (1).  In  that  case 
Mr.  Rorlon  Smith,  who  argued  against  the  winding-up  order,  and 
I  remember  argued  it  very  well,  referred  in  his  arguipent  to  very 
many  of  the  topics  which  have  been  pressed  before  me  to-day,  and 
certainly  there  was  present  to  my  mind  when  I  decided  that  case 
the  extreme  difficulty,  the  impossibility  almost,  of  an  order  of  this 
Court  to  wind  up  a  canal  company  being  made  effectiva  I  remember 
putting  the  question,  **  What  is  to  be  done  with  the  bed  of  the 
canal  ?  How  is  the  water  to  be  drawn  off?  and  if  drawn  o%  who  u 
to  deal  with  the  bed  of  the  canal  ?  Is  the  bed  of  the  canal  to  be 
sold  to  the  owner  of  the  adjoining  land,  or  what  is  to  be  done  with 
it  ?'  All  those  difficulties  I  perfectly  well  remember  pointing  oat 
Nevertheless,  I  came  to  the  conclusion  that  it  was  within  the  Act, 
and  I  thought  I  was  therefore  enabled  to  make  the  order,  and  I 
still  believe  the  order  I  made  to  be  a  right  order.  Mr.  Olasse  is 
quite  right  in  saying  that  this  is  a  more  important  case ;  and  in 
supposing  that  if  I  committed  an  error  in  making  the  order  in 
1867  to  wind  up  the  Wey  and  Arun  Company,  I  should  not  be  at 
all  slow  to  alter  my  opinion,  and  come  to  a  different  conclusion  in 
this  case ;  but  I  confess,  after  hearing  the  arguments  addressed  to 
me,  I  am  unable  to  see  that  a  canal  company,  or  any  company 
established  by  Act  of  Parliament  except  a  railway  company,  is 
not  within  the  provisions  of  this  Act.  The  words  of  the  199th 
section  on  which  this  question  depends  are  these :  ''  Subject  as 
hereinafter  mentioned  any  partnership,  association,  or  company, 
except  railway  companies  incorporated  by  Act  of  Parliament" 
Now  therefore  we  know  what  this  section  is,  and  the  section  must 
be  read  with  that  single  exception,  '^  consisting  of  more  than 
seven  members,  and  not  registered  under  this  Act,  and  hereinafter 
included  under  the  term  '  unregistered  company,'  may  be  wound 
up  under  this  Act,  and  all  the  provisions  of  this  Act  with  respect 
to  winding-up  shall  apply  to  such  companies  witii  the  following 

(1)  Law  Rep.  4  £q.  197. 
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exceptions  and  additions."     Then,  very  much  in  the  same  way  as     Y.-a  IL 
in  the  79th  section,  it  prescribes  what  are  to  be  the  events  in       i870 
which  the  winding-up  order  may  be  made — not  "must"  be  made,       "^^ 
but  "may"  be  made.   Division  (a)  is,  "  whenever  the  company  is    Bradfobd 
dissolved,"  it  is  not  dissolved  here,  ^*  or  has  ceased  to  carry  on     Goupant. 
business,"  which  this  company  undoubtedly  has  for  a  period  of        ""~ 
three  years,  '^  or  is  carrying  on  business  only  for  the  purpose  of 
winding  up  its  affairs."     Then  there  is  division  (c) :  ^'  Whenever 
the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the 
company  should  be  wound  up."    I  quite  agree  that,  in  consequence 
of  the  judicial  interpretation  put  upon  the  same  language  in  the 
79th  section,  it  is  very  difficult  to  attach  much  importance  to  it ; 
but  still  those  words  are  not  wholly  to  be  disregarded.    I  have 
here  the  fact  that  the  company  has  actually  ceased  to  carry  on 
business.     Then  the  question  is  whether,  under  the  circumstances, 
it  is  expedient  to  make  the  order  to  wind  it  up. 

Mr.  Cole  pressed  upon  me  that  one  of  the  inconveniences  of 
making  an  order  to  wind  up  this  company  would  be,  that  I  could 
not  dissolve  the  company,  and  he  referred  to  the  111th  section, 
which  provides  that,  '^  when  the  affairs  of  the  company  have  been 
completely  wound  up,  the  Court  shall  make  an  order  that  the 
company  be  dissolved  accordiugly."  But  if  I  am  right  in  holding 
that  a  canal  company  incorporated  by  Act  of  Parliament  may  be 
wound  up,  I  apprehend  that  the  intention  of  the  Legislature  was, 
that  all  the  incidents  of  winding-up  should  be  applied  to  it.  It  is 
perfectly  unimportant  whether  the  company  is  established  by  one 
mode  or  another,  because  whether  established  by  Act  of  Parliament 
or  not  it  is  liable  to  be  wound  up,  and  my  opinion  is,  that  the 
necessary  consequence  would  be,  that  the  Court  which  has  the 
power  of  winding-up  has  the  power  of  doing  that  which  is  the 
necessary  consequence  of  winding-up,  namely,  dissolving  the  com- 
pany under  the  111th  section.  It  does  not  appear  to  me  that  that 
presents  any  difficulty  whatever.  I  am  of  opinion,  therefore,  that 
this  is  a  company  which  it  is  within  the  powers  of  the  Court  to 
order  to  be  wound  up  under  the  Act  of  Parliament. 

Then  comes  the  question.  Is  it  expedient,  under  all  the  circum- 
stances^  that  it  should  be  wound  up  ?  The  words  are,  **  whenever 
the  Court  is  of  opinion  that  it  is  just  and  equitable  that  it  should 


312  EQUITY  CASES.  [LB. 

V.-C.  M,  be  wound  up."  When  this  matter  came  before  me  for  tlie  first  time 
1870  on  the  20th  of  December  last,  seeing  the  extraordinary  difficulties  of 
In  re  the  case,  and  seeing  the  position  of  the  parties,  and  that  they  ap- 
N^ra^OTON  P^fl-r^d  ^ot  to  be  unreasonably  disposed  towards  each  other,  I  sug- 
OoMPANT.  gested — and  my  suggestion  was  acquiesced  in  —  that  the  matter 
should  stand  over  for  a  time  to  see  whether  the  parties  who  were  in 
conflict  could  come  to  some  arrangement.  These  parties,  therefore, 
who  are  all  represented  by  solicitors  of  great  respectability  and  ex- 
perience, all  living  in  the  same  town  of  Bradford,  have  had  the  most 
ample  opportunity  of  meeting  and  discussing  the  matter;  and  if 
during  these  three  montlis  they  have  not  been  able  to  make  any 
approach  to  a  settlement,  what  prospect  is  there,  if  I  leave  them  in 
their  present  state  of  confusion,  that  they  will  be  likely  to  agree 
better  within  the  next  three  months  or  even  within  the  next  three 
years  ?  I  can  see  none.  Therefore  my  opinion  is,  that  if  this  order 
to  wind  up  is  refused  it  will  be  simply  leaving  the  canal  an  open 
trench,  utterly  useless  for  the  purpose  for  which  it  was  made,  a 
nuisance  to  the  town ;  not  that  kind  of  nuisance  which  was  prohibited 
by  the  order  of  Vice-Chancellor  Wood,  but  a  nuisance  of  another 
kind,  namely,  an  open  trench,  useless  for  all  practical  purposes, 
impeding  the  free  passage  from  one  part  of  the  town  to  the  other, 
and  a  nuisance  in  various  ways  which  will  present  themselves  to 
the  mind  of  any  man,  in  which  such  a  thing  as  a  canal,  which  is  no 
longer  applied  to  the  purpose  for  which  it  was  made,  must,  in  the 
nature  of  things,  be  a  great  nuisance.  Is  it  expedient  to  leave 
that  state  of  things  to  continue  ?  It  seems  that  one  of  the  oppo- 
nents, the  Corporation  of  Bradford,  have  in  the  interval  since  this 
case  was  before  me  been  negotiating  and  endeavouring  to  purchase 
this  canal,  and  when  I  heard  that  they  had  made  an  offer  of 
£27,000  I  certainly  expected  that  instead  of  opposing  this  order 
they  would  have  been  its  most  active  supporters,  because  if  they 
can  purchase  without  the  intervention  of  the  Court  they  will  not 
less  be  able  to  purchase  with  the  intervention  of  the  Court,  and  if 
an  order  to  wind  up  is  made,  they  are  much  more  likely  to  be  able 
under  the  direction  of  the  Judge  to  come  to  some  arrangement 
than  they  will  be  if  the  matter  is  left  in  the  state  of  confusion  in 
which  it  is  now.  I  am  unable  therefore  to  see  that  the  winding-np 
order  can  be  of  the  slightest  disadvantage  to  the  Corporation  of 
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Bradford.  The  next  opponent  is  the  Aire  and  Colder  Navigation  V.-C.  IL 
Company,  vho  bare  a  rery  manifest  and  importimt  interest  in  this  isto 
matter.  How  are  their  interests  likely  to  be  injured  by  a  winding-  ^^^. 
up  order  ?  They  haye  done  nothing,  they  cannot  compel  the  Bbadfoud 
company  to  do  anything.  I  asked  if  they  or  any  of  the  owners  of  Company. 
the  whsrreB  and  places  adjoining  the  canal  would  undertake  the 
responsibility  of  applying  for  a  mandamw  to  compel  this  company 
to  Bopply  the  canal  with  water  other  than  that  which  t)ii>y  are 
prohibited  from  snpplying  by  the  injunction  of  this  Court,  and 
none  of  them  would  undertake  that  responsibility.  If  they  liad 
undertaken  to  apply  for  a  mandarMta  I  would  have  ordered  the 
Petition  to  stand  over  until  the  result  of  those  proceediogs  wa3 
Imoini.  Bat  nobody  will  take  any  step.  What,  therefore,  will  be 
the  result  if  X  refuse  the  order  ?  The  parties  will  go  on  bickering 
&nd  qaarrelllDg  about  this  matter  for  aught  I  can  see  for  years. 
The  company  are  not  inclined  to  go  to  the  eiptuse  of  getting  this 
additioual  supply  of  water;  and  the  question  is,  are  they  bound  to 
do  80?  I  have  heard  the  various  statements  which  were  made 
before  the  Committee  of  the  House  of  Xjords  by  scientific  gentle- 
men of  high  standiug  as  to  how  this  thing  coukl  be  done  and  how 
it  could  not  be  done,  but  they  all  agree  in  this,  that  there  must  be 
a  very  lai^  expenditure.  None  of  them  put  it  below  £10,000, 
£12,000,  or  £13,000,  and  there  must  be  a  considerable  animal  out- 
lay to  make  that  expenditure  useM.  Is  this  comjiany  bound  to 
incur  that  expenditure?  Now,  Mr.  Glaae  has  referred  to  that 
"kich  is  stated  in  the  Petition,  that  the  Leedt  and  Liverpool  Canal 
Compaag  have  offered  a  rental  of  £1200  a  year,  and  to  lay  out  all 
the  necessary  money  to  enable  them  to  pump  the  water  from  their 
canal,  which  is  on  the  lower  level,  up  into  this  canal.  If  they  had 
offered  to  take  a  perpetual  lease,  and  to  bind  themsekes  in  per- 
petuity to  pay  £1200  annually,  and  to  bear  all  expenditure,  and 
pump  the  water  up  without  patting  any  expense  upoii  this  com- 
pany, I  should  he  very  much  inclined  to  say  that  that  vas  an  offer 
vhich  the  company  ought  to  accept.  I  do  not  understand  the 
offer  to  amount  to  anything  of  the  kind,  but  if  It  did,  I  am  unable 
to  see  that  if  an  offer  of  that  kind  were  made  in  Chambers  I  should 
not  be  able  to  adopt  it  If  an  order  to  wind  u]i  is  made,  I  should 
be  ready  to  receive  any  proposals. 
Vtfc  X  2  2)  2 
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y.-O.  M.         One  of  the  reasons  which  is  urged  why  I  cannot  make  this  order 

1870        to  wind  up  is,  that  the  Court  cannot  carry  it  into  complete  effect 

Xn  re       without  the  aid  of  Parliament.    But  this  Court  makes  many  ordeis 

^h!nl^^\  of  that  sort.    It  is  the  constant  course  of  the  Court  to  make  an 

Company,  order  that  a  certain  thing  shall  be  done,  although  it  sees  it  never 
can  be  completely  carried  into  effect  without  the  aid  of  Parlia- 
ment. It  is  the  constant  course  of  the  Court  to  sanction  in 
Chambers  an  application  to  Parliament 

In  this  case,  if  I  am  satisfied  that  the  business  of  this  company 
has  actually  come  to  an  end,  that  there  is  no  rational  expectation 
that  they  will  be  able  to  go  on  with  their  business,  that  they  will 
ever  be  able  to  float  another  boat  without  a  large  expenditure, 
which  they  are  not  bound  to  undergo,  why  should  I  allow  this  state 
of  confusion  to  be  maintained,  when  by  a  scheme  to  be  approved 
of  in  Chambers  the  whole  thing  may  be  sold  ?  If  they  have  the 
power  of  sale  it  may  be  done  without  the  aid  of  Parliament ;  or  if 
not,  when  the  parties  are  all  before  the  Judge  in  Chambers,  the 
various  opposing  schemes  can  be  softened  down  under  the  in- 
fluence which  the  Court  has,  either  under  the  superintendence  of 
the  Chief  Clerk,  or  by  the  matter  being  brought  before  the  Judge 
himself,  and  instead  of  going  to  Parliament  with  a  bill  on  whidi  no 
tribunal  can  settle  between  them  the  proper  course  to  be  taken, 
they  may,  before  they  go  to  Parliament,  be  brought  together  in 
Chambers,  and  made  to  agree  upon  what  ought  to  be  done,  and 
then  a  bill,  settled  in  Chambers  under  the  sanction  of  the  Court, 
may  be  presented  to  Parliament,  and,  instead  of  having  a  long, 
severe,  and  necessarily  expensive  contest  in  Parliament,  the  pa^ 
ties  may  at  one-twentieth  of  the  expense  be  brought  to  agree  to  a 
bill  which  may  pass  through  Parliament  by  consent.  I  am  unable, 
I  confess,  therefore,  to  see  that  the  interest  of  any  one  of  the 
parties  is  likely  to  be  damaged  by  an  order  to  wind  up.  On  the 
contrary,  it  seems  to  me,  seeing  as  I  do  see  plainly  enough,  after 
all  that  has  taken  place,  that  it  is  all  but  hopeless  to  expect,  except 
under  the  pressure  of  the  Court,  to  bring  this  matter  to  a  con- 
clusion, that  if  I  dismiss  this  Petition  everything  "will  be  in  the 
most  perfect  confusion,  and  ultimately  the  matter  will  be  brought 
before  the  Court  again.  It  is  not,  therefore,  my  intention  to  take 
from  those  parties  the  pressure  of  the  Court,  but,  considering  the 
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yarions  schemes  Avhich  have  been  proposed,  after  the  views  I  have 
now  expressed,  which  may  perhaps  not  be  entirely  without  in- 
flnence,  I  should  suggest  to  the  parties  that  instead  of  my  making 
an  order  now  this  Petition  should  stand  over  till  Trinity  Term, 
and  then  if  the  parties  cannot  come  to  any  other  conclusion,  I  will 
say,  without  any  further  argument*,  whether  I  do  or  do  not  make 
an  order  to  wind  up. 

After  some  discussion,  from  which  it  appeared  that  some  of  the 
Respondents  objected  to  the  Petition  standing  over, 

The  Yice-Chancellob  said  that  he  had  quite  satisfied  himself, 
and  that  he  would  at  once  make  the  usual  winding-up  order. 

Solicitors  for  the  Petitioners :  Messrs.  Evans  &  Foster. 

Solicitors  for  the  Eespondents :  Mr.  Cann ;  Mr.  Barley ;  Mr. 

Gratlon. 


V.-O.  M. 
1870 


In  re 
Bbadford 
Navioatio» 
Company. 
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V.^.j.  HURRY  V.  HURRY. 

J^         W*a-~'Tenant  for  Life  and  Bemainderman— Substitutional  Gift  to  ChUdrm— 
May  31.  Partition — Sale — Defendant  entitled  to  a  smaU  Share,  out  of  the  Jurisdietiony 

""~  and  not  served — Order  for  Sale  not  made — 31  &  32  Fiet,  c.  40, 

A  testator  devised  real  estate  to  his  wife  for  life,  remainder  to  his  brothers 
nominatim,  as  tenants  in  common  in  fee ;  **  and "  in  case  of  the  death  of 
either  of  them  in  the  lifetime  of  his  (testator's)  wife,  leaving  issue,  testator 
devised  the  share  of  him  so  dying  to  **  all  his  children,"  as  tenants  in  commoir 
in  fee ;  but  in  case  of  the  death  of  either  of  them  in  the  lifetime  of  his  (tes- 
tator's) wife,  without  leaving  issue  living  at  his  death,  or  leaving  such  issue, 
and  the  same  should  die  under  twenty-one,  testator  gave  the  share  of  him  so 
dying  to  the  survivors  equally : — 

ffdd,  that  the  gift  to  the  children,  though  preceded  by  the  word  "and,'' 
was  a  substitutional  and  not  an  original  gift;  hence,  that  those  children  only 
of  a  brother  dying  in  the  lifetime  of  the  tenant  for  life,  who  survived  thdr 
father,  were  entitled  to  participate  in  their  father's  share. 

In  re  Merricks^  Trusts  explained  (1). 

In  a  partition  suit,  where  one  of  the  parties,  entitled  to  a  small  fraction  of 
the  estate,  was  out  of  the  jurisdiction,  and  had  not  been  served,  and  it  did 
not  appear  that  any  attempt  had  been  made  to  serve  him : — 

ffeldf  that  a  decree  for  sale  could  not,  under  the  Partition  Ad,  1868,  lie 
made  in  his  absence. 

Further  consideration. 

William  Hurry,  by  his  will,  dated  the  23rd  of  December,  1840, 
made  a  general  devise  of  real  estate  to  his  wife  for  her  life,  and 
continued : — 

**  And  from  and  after  her  decease  I  give  and  devise  the  same 
unto  my  brothers,  John  Hurry,  Stephen  Hurry,  Thomas  Hurry, 
and  Henry  Hurry,  and  my  brother-in-law  Thomas  Elsum,  to  hold 
to  them,  their  heirs  and  assigns,  for  ever,  as  tenants  in  oommon, 
and  not  as  joint  tenants.  And  in  case  of  the  death  of  either  of 
them  in  the  lifetime  of  my  said  wife,  leaving  lawful  issue,  I  give 
and  devise  the  share  of  him  so  dying  to  all  his  children,  to  hold  to 
them,  their  heirs  and  assigns,  for  ever,  as  tenants  in  common,  and 
not  as  joint  tenants.  But  in  the  case  of  the  death  of  any  one  or 
more  of  my  said  brothers  dying  in  the  lifetime  of  my  said  wife, 
without  leaving  lawful  issue  living  at  his  or  their  death,  or  leaving 

(1)  Law  Rep.  1  Eq.  651. 


V, 

Hubby. 
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fiuch  issue,  and  the  same  shall  die  under  the  age  of  twenty-one     V.-O.  J. 
years,  then  and  in  such  case  I  give  and  devise  the  part  or  share  of       1870 
him  80  dying  unto  the  survivors  of  them  equally."  Hubby 

Of  the  persons  above  named,  John  and  Thomas  Htmry,  and 
Thomas  Msumy  died  in  the  lifetime  of  the  tenant  for  life,  all  leaving 
xjhildren ;  and  on  the  6th  of  August,  1868,  this  suit  was  instituted 
for  partition  of  the  estate,  the  Plaintiffs  being  the  surviving  children 
of  Thomas  Hurry  and  Thomas  Elsum,  and  the  Defendants  being 
the  surviving  brothers,  Stephen  and  Henry  Hurry ^  the  surviving 
children  of  John  Hurry^  and  a  daughter  of  one  of  the  children  of 
John  Hurry,  who  had  died  in  his  lifetime. 

The  result  of  inquiries  in  Chambers  was,  that  John  Hurry  had 
Tiad  fourteen  children,  all  of  whom  attained  twenty-one,  but  of 
whom  nine  only  survived  their  father.  Thomas  Hurry  had  had 
two  children,  both  of  whom  were  living  and  of  age ;  and  Thomas 
Ilsum  had  had  nine  children,  all  of  whom  attained  tWenty-one, 
but  of  whom  only  five  survived  their  &ther. 

One  of  the  questions  was,  whether  all  the  children  of  John 
Surry  and  Thomas  Elsum  were  entitled  to  participate  in  their 
respective  father's  share,  or  only  those  who  survived  their  respective 
fathers — a  question  which  depended  on  whether  the  gift  to  the 
children  was  an  original  or  a  substitutional  gift 

Mr.  Plummer  (Mr.  E.  Leigh  Pemherton  with  him),  for  the 
Plaintiffs:— 

We  submit  that  only  those  children  of  Jolm  Hurry  and  Thomas 
Elsum  who  survived  their  respective  fathers  can  participate. 

Mr.  Arthur  JDioson,  for  some  of  the  Defendants,  including  th 
daughter  of  the  child  of  John  Hurry,  who  died  in  his  lifetime : — 

The  decision  of  the  Lord  Chancellor  in  In  re  Merricks*  Trusts  (1) 
seems  to  have  been  considered  as  an  authority  for  the  proposition, 
that  where,  after  a  first  gift,  a  second  gift  is  preceded  by  the  word 
"  and,"  it  is  an  original  and  not  a  substitutional  gift.  Here  the 
word  is  '*  and ;"  and  if  the  above  view  be  correct,  the  second  gift 
in  this  will  is  an  original  gift  to  the  children,  and  the  consequence 

(1)  Law  E€p.  1  Eq.  651. 
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YA).  J.  189  that  all  the  children  of  John  Hurry  and  Thomas  Mmm  take, 

1870  whether  they  soryiyed  their  father  or  not. 

^^^Y  ^^^  cosea  were  all  considered  in  Martin  v.  Holffate  (1). 


V, 

HintBT. 


Sir  W.  M.  James,  V.O.  :— 

I  do  not  consider  that  the  remarks  of  the  Lord  Ohanccllor^m 
In  re  Merricks'  Trtuts  (2)  warrant  the  conclusion  that  eyery  gift 
which  is  preceded  by  the  word  *^  and  "  is  an  original  and  not  a 
substitutional  gift. 

In  this  instance,  I  think  the  gift  to  the  children  is  clearly  sub- 
stitutional ;  hence,  that  those  children  only  take  who  suryiyed  their 
parents,  following  the  decisions  in  Lanphter  y.  Buck  (3),  and  in 
In  re  Merricks*  Trusts.} 

Mr.  Orossleyy  for  the  Defendant  William,  one  of  the  sons  of 
John  Hurry : — 

The  Chief  Clerk  has  certified  that  one  of  the  Defendants,  Eenry, 
a  son  of  John  Hurry ^  is  out  of  the  jurisdiction.  It  is  belieyed  that 
he  is  in  Australia,  He  has  not  been  seryed,  and  it  does  not  appear 
that  any  attempt  has  been  made  to  serye  him.  It  is  submitted, 
howeyer,  that  the  Court  can  proceed  in  his  absence.  His  share  is 
only  one-ninth  of  a  fifth. 

All  parties  present  concur  in  asking  for  a  sale. 

The  Vice-Chancbllob,  haying  read  the  Act,  31  &  32  Vict  c.  40, 
considered  that  he  could  not  order  a  sale  in  the  absence  of  ^ty 
Hurry ;  and  said  that  he  must  be  seryed.  His  Honour  ordered 
the  cause  to  stand  oyer  for  the  Plaintiffs  to  serye  the  Defendant 
Henry  Hurry ^  or  otherwise  bring  him  before  the  Court. 

Meanwhile,  the  declaration  as  to  the  former  question  would 
stand. 

Solicitors :  Messrs.  Nethersole  dt  Speeehly,  agents  for  Mr.  John 
Peed,  Whittlesea;  Mr.  C.  V.  Field. 

(1)  Law  Bep.  1  H.  L.  175.  (2)  Law  Rep.  1  Eq.  65L 

(3)  2  Dr.  &  Sm.  484. 
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In  re  BROWN'S  SETTLEMENT.  v.^j. 

1870 
Marriage  Settlement — P<mer  of  Sale — Exercise  of  Power  of  Appointment  to  v-^ 

Children  of  the  Marriage — Duration  of  Power.  June  25. 

By  a  marriage  settlement  lands  were  conveyed  to  the  use  of  trustees  and 
their  heirs,  upon  trusts  for  husband  and  wife  for  life,  and  in  default  (which 
happened)  of  children  of  the  marriage,  for  the  children  of  A,^  as  the  wife 
should  by  deed  or  will  appoint.  The  settlement  contained  usual  powers  of 
sale  and  exchange,  and  reinvestment  of  the  purchase-money  in  land.  The 
wife,  with  the  concurrence  of  the  husband,  appointed  and  conveyed  the  lands 
to  and  to  the  use  of  the  trustees  and  their  heirs,  upon  trust,  subject  to  the 
life  estates,  as  to  four  undivided  fifths  of  the  lands,  for  ^.,  C,  D,,  and  E.^ 
font  of  the  five  children  of  A,,  and  their  heirs,  as  tenants  in  common ;  and  as 
to  the  remaining  fifth,  for  F.^  the  fifth  child,  for  life,  with  remainder  to  ^., 
(7.,  D,,  and  E.,  their  heirs  and  assigns,  as  tenants  in  common.  F,  was  of 
unsoimd  mind — not  so  found  by  inquisition.  -5.,  C,  2>.,  E.,  and  F.  were  all 
living  at  the  date  of  the  original  settlement,  and  were  still  living ;  and  all, 
except  F.y  were  9ui  jivrie.    The  wife  having  survived  her  husband : — 

Eddf  that  the  power  of  sale  in  the  original  settlement  was  still  subsisting 
over  the  whole  of  the  lands ;  and  that  the  trustees  of  the  settlement  could 
make  a  title  to  a  purchaser. 

Petition. 

By  the  marriage  settlement  of  William  Berry  Brovm  and  Elizar 
hdh  Seear,  dated  in  1831,  lands  were  conveyed  to  the  use  of 
trusteesy  their  heirs  and  assigns,  upon  trust  during  the  joint  lives 
of  husband  and  wife,  to  pay  the  rents  to  the  wife  for  her  separate 
use,  and  after  the  decease  of  the  husband,  if  the  wife  should  sur- 
Tive  (which  happened),  to  her  for  life,  and  after  her  decease  upon 
certain  trusts  for  the  benefit  of  the  issue  of  the  marriage ;  and  in 
case  (which  happened)  there  should  not  be  any  issue  of  the  mar- 
riage, or  of  the  wife  by  any  after-taken  husband,  then,  after  the 
death  of  the  wife,  **  upon  trust  for  all  and  every,  or  such  one  or 
more,  of  the  children,  grandchildren,  or  more  remote  issue  respec- 
tively of  Boberi  Johnson  and  Mary  Ann  his  wife,  such  grandchildren 
or  other  issue  being  bom  before  such  appointment  •  •  .  and  at 
such  ages  or  days,  and  (if  more  than  one)  in  sucl^  proportions, 
and  with  such  provisions  for  maintenance,  education,  and  advance- 
ment, and  subject  to  such  conditions  and  substitutions  in  favour  of 
any  one  or  more  of  the  others  of  the  said  children,  grandchildren. 
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y.-O.  J.      and  other  issue,  and  either  by  way  of  portion  and  annuity,'*  as 

1870        Elizabeth  Brown  should,  notwithstanding  coverture,  and  whether 

In  re       coYort  Or  sole,  by  deed  or  will  appoint;   with  remainder  upon 

sJrMoarr   *^^  ^^^  Mary  Ann  Johnson  for  life,  remainder  "  upon  trust  for 

the  children  or  other  issue  of  the  marriage  of  the  said  Mary  Ann 

Johnson  and  Eolert  Johnson,''  as  therein  mentioned,  with  ultimate 
remainder  upon  trust  for  Elizabeth  Brown,  her  heirs  and  assigns. 
The  deed  contained  a  power  for  the  trustees  for  the  time  being,  at 
the  request  and  by  the  direction  of  E,  Brown,  during  her  life,  and 
after  her  decease  '^  at  their  or  his  discretion  and  authority,  to  sell 
and  dispose  of,  either  by  way  of  absolute  sale,  or  exchange  for 
other  messuages  and  hereditaments  to  be  situate  in  England  or 
Wales,  all  or  any  part  of  the  messuages  and  hereditaments  hereby 
settled,  and  the  inheritance  thereof,  in  fee  simple  ;'*  and  it  was 
declared  that  the  trustees'  receipts  should  be  good  discharges; 
and  that  '^  when  all  or  any  part  of  the  messuages  and  other  here- 
ditaments hereby  made  saleable  as  aforesaid  shall  be  sold  for  a 
valuable  consideration  .  •  •  the  said  trustees  shall,  with  all  con- 
venient speed,  lay  out  and  invest  all  such  sums  in  the  purchase  of 
other  hereditaments,  to  be  situate  in  England  or  Wales,  of  a  dear 
indefeasible  estate  of  inheritance  in  fee  simple  in  possession,  or  of 
lands  of  a  leasehold  or  copyhold  tenure  convenient  to  be  held 
therewith,  or  with  the  hereditaments  hereinbefore  settled  or  to 
be  purchased  as  aforesaid.  •  .  •  And  that  the  said  trustees  shall 
settle  and  assure,  or  cause  to  be  settled  and  assured  •  .  .  the  here- 
ditaments so  to  be  purchased  to  such  and  the  same  uses,  upon  and 
for  such  and  the  same  trusts,  intents,  and  purposes,  and  with  sach 
and  the  same  powers,  as  are  limited,  expressed,  declared,  and 
contained  of  and  concerning  such  of  the  hereditaments  herein- 
before mentioned  as  shall  be  so  sold  or  exchanged,  or  as  near 
thereto  as  the  nature  and  quality  of  the  land  so  to  be  pur- 
chased, deaths  of  parties,  and  oth^r  intervening  circumstances, 
will  then  admit  of;"  and  it  was  declared  ^that,  until  the  money 
to  be  produced  by  any  sale  of  the  hereditaments  hereby  made 
saleable  •  •  .  shall  be  disposed  of  in  manner  hereinbefore  men- 
tioned, the  said  trustees,  at  their  discretion,  may  place  out  such 
money  in  the  purchase  of  a  competent  share  of  the  Parliamentary 
stocks  or  public  funds  of  Qreat  Britain,  or  at  interest  upon  Govern- 
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ment  or  real  securities  in  England  or  Wales,  in  the  names  of  such 
trustees,  and  may  alter,  vary,  and  transpose  such  stocks,  funds, 
and  securities,  as  they  or  he  shall  think  fit,  and  that  the  interest, 
diyidends,  and  annual  produce  arising  from  such  stocks,  funds,  and 
securities  shall  go  and  be  paid  in  the  manner  aforesaid  to  the 
persons,  and  for  the  intents  and  purposes,  unto  and  for  which  the 
rents  and  profits  of  the  hereditaments  so  to  be  purchased  there- 
with would  go  or  be  payable  or  applicable,  in  case  such  purchases 
and  settlements  thereof  as  aforesaid  were  then  actually  made." 

By  an  indenture  dated  the  14th  of  September,  1850,  indorsed 
on  the  last,  and  made  between  Elizabeth  Brown  of  the  first  part, 
WUliam  Berry  Brawn  and  Elizabeth  his  wife  of  the  second  part, 
the  five  below-named  children  of  Robert  and  Mary  Ann  Johnson, 
and  the  husband  of  one  of  them,  of  the  third  part,  and  the  trustee 
of  the  therein  within  written  indenture  of  the  fourth  part,  after 
reciting  the  death  of  Mary  Ann  Johnson,  and  that  there  were 
then  living  five  children  of  the  marriage  of  Bolert  and  Mary  Ann 
Johnson — namely,  Woodthorjpe,  Edward,  and  Robert  Johnson  the 
younger,  Mary  Ann,  wife  of  Henry  Clarke  (since  deceased),  and 
Elizabeth  Seear  Johnson — Mrs.  Brown,  in  exercise  of  the  power  con- 
tained in  the  settlement,  appointed  that  all  the  messuages,  here- 
ditaments, and  premises  comprised  therein  should  (without 
prejudice  to  the  existing  life  estates)  *'  remain  and  be  held  by  the 
trustees  **  upon  the  trusts  thereinafter  declared.  She  also,  with  the 
concurrence  of  her  husband,  conveyed  the  hereditaments  to  the  use 
of  the  trustees  and  their  heirs  and  assigns,  by  way  of  confirmation 
of  the  appointment ;  and  it  was  declared  that  the  appointment 
and  grant  should  operate  and  enure,  and  that  the  trustees,  their 
heirs  and  assigns,  should  (subject  and  without  prejudice  to  the  life 
estates)  stand  seised  of  the  hereditaments  upon  trust,  as  to  four 
undivided  fifths  of  the  hereditaments,  for  Woodthorpe  Johnson, 
Robert  Johnson,  the  son,  Mary  Ann  Clarke,  and  Elizabeth  Seear 
Johnson,  their  heirs  and  assigns  equally,  as  tenants  in  common ; 
and  as  to  the  remaining  fifth,  upon  trust  for  Edward  Johnson  for 
life,  and  after  his  decease,  upon  trust  for  the  four  first-named 
persons,  their  heirs  and  assigns,  equally  as  tenants  in  common. 

All  the  persons  named  in  this  appointment  were  alive  at  the 
date  of  the  original  settlement. 


V.-O.  J. 

1870 


In  iv 
Bbown's 
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V.-0.  J.  WiOiam  Berry  Braum  died  on  the  30th  of  January,  1855, 

1870  Mrs.  Brotim  died  on  the  9th  of  February,  1861. 

]^  Edward  Johnson  was  of  unsound  mind,  but  not  so  found  by 

Bbowk'8  inquisition. 

DETTLEIfSNT,  ' 

—  Fart  of  the  hereditaments  were  taken  in  1869  by  the  Metropolitan 

Board  of  Works,  and  £10,400  had  been  awarded  for  the  purdiase- 
money,  compensation,  and  damages. 

The  trustees  of  the  settlement  alleged  that  they  had  power  to 
carry  out  the  contract  for  sale,  and  had  shewn  (as  they  said)  a 
good  title ;  but  the  Board  of  Works  alleged  that  doubts  might  be 
entertained  whether  the  power  of  sale  was  still  subsisting,  and  they 
accordingly  had  paid  the  £10,400  into  Court 

The  Petition  was  presented  by  the  trustees  of  the  settlement, 
also  by  the  Bev.  Woodthorpe  Johnson,  Bdbert  Johnson,  the  son,  Mary 
Ann  Clarke,  widow,  Elizabeth  Seear  Johnson,  and  the  trustees  of 
Bdbert  Johnson's  marriage  settlement,  praying  that  the  £10,400 
might  be  paid  out  to  the  trustees  of  the  settlement ;  and  that  the 
costs  and  expenses  of  the  Petition,  and  taking  of  the  lands,  and 
of  and  incidental  to  the  application,  might  be  paid  by  the  Boori 
of  Works. 

Mr.  Amphlett,  Q.O.,  and  Mr.  F.  Hawkins,  for  the  Petitioners  :— 

The  only  question  is,Vhether  the  power  of  sale  is  subsisting. 
The  trustees  have  sold,  and  propose  to  convey  under  the  power, 
maintaining  that  it  is  still  in  existence. 

If  the  limitations  of  the  appointment  had  been  inserted  in  the 
deed  of  settlement,  there  probably  would  have  been  no  doubt;  as 
the  case  would  have  been  considered  to  be  ruled  by  the  decisions 
in  Trov)er  y.  KnighUey  (1),  and  Taite  y.  Swinstead  (2) ;  the  tenant 
for  life  of  one  of  the  shares  being  of  unsound  mind,  though  not  go 
found. 

The  only  ground  of  doubt  seems  to  be,  whether  the  circmn- 
stances  of  the  limitations  having  been  created  by  appointment 
makes  any  difference.  We  say  it  does  not ;  the  limitations  having 
the  same  effect  as  if  they  were  in  the  original  deed. 

[The  Yice-Chancellob  : — ^The  substantial  question  seems  to 

(1)  6  Madd.  134.  (2)  26  Bear.  525. 
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be,  whether  the  fund  is  to  be  reinvested  by  the  trustees,  or  by  the      V.-0.  J. 
Court  of  Chancery.]  1870 

In  this  instance  the  trustees,  having  the  legal  estate,  will  convey     bro^'s 
in  their  own  names ;  and  if  the  money  be  paid  out  to  them,  they  Sbttlkmskt. 
will  deal  with  it  as  they  may  be  advised. 

Mr.  Casson,  for  the  Kespondents,  the  Soard  of  Works : — 

The  question  is,  whether  the  appointment  is  not  a  reconveyance 
of  the  whole  fee ;  the  effect  of  which  would  be,  to  vest  the  property 
in  the  children  in  one  way  or  the  other ;  in  which  case  the  power 
of  sale  would  be  gone. 


Sir  W.  M,  James,  V.C.  : — 

In  this  case,  if  the  children  to  whom  the  appointment  was  made 
were  still  infants,  the  case  would  have  presented  greater  difficulties. 

I  feel  there  is  great  force  in  the  argument  that  directly  the 
property  gets  into  the  hands  of  persons  who  are  able  to  dispose  of 
it  absolutely^  the  power  of  sale  must  be  gone.  It  is  like  the  case 
of  a  power  which  is  destructible  directly  the  property  vests  in  a 
tenant  in  tail  in  possession,  who  can,  if  he  pleases,  dispose  of  the 
whole  estate. 

But  I  must  consider  the  limitations  under  this  appointment 
exactly  as  if  they  had  been  inserted  in  the  original  settlement. 
That  is  a  safe  general  rule  to  act  upon ;  and  it  must  be  carried 
out,  whether  for  good  or  for  eviL  If  they  had  been  inserted  in  the 
original  settlement,  I  think  there  is  sufficient  authority  to  shew 
that  as  long  as  there  is  a  settled  estate  in  any  part  of  the  property 
subsisting,  so  long  must  the  power  remain  in  existence. 

That  being  so,  I  think  the  trustees  must  take  the  money,  and 
do  with  it  as  they  may  be  advised,  and  the  Board  of  Works  must 
pay  the  costs. 

Order  as  prayed ;  costs  according  to  the  Act. 

SoUdtors :  Messrs.  Deacon,  Son,  dt  Bogers ;  The  Solicitor  to  the 
Board  of  Works. 
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v.-cj.  HOLT  V.  CORPORATION  OF  ROCHDALE. 

^^  Landowner  and  Public  Body-^Siatutory  Bights — Sewers — Permanent  TViesposs 

JwieS,  — Injunction  —  Lands   Clauses  Act  —  Towns  Improvement  Clauses  Ad— 

—  Compulsory  Powers. 

Defendantfly  the  oorporatioii  of  a  borough,  were  empowered  by  a  spedal 
Act  (which  incorporated  the  Towns  Improvement  Clauses  Act^  1847}  to 
make  sewers ;  but  it  was  provided  that  it  should  Dot*be  lawful  for  them  to 
cause  any  new  sewer  to  open  or  drain  into  the  river  Boche  at  any  point  above 
the  Town  Mill  Weir,  FlaintifGs,  the  owners  in  fee  of  the  Tovm  MiU  and 
Weir,  and  occupiers  of  the  mill,  complained  that  the  Defendants  were  making  a 
large  new  sewer  in  the  principal  street  of  the  town,  and  other  new  sewers,  which 
would  open  or  drain  into  the  river  above  the  weir,  and  prayed  for  an  injnnc- 
tion  to  restrain  these  acts.  The  evidence  shewed  that  the  Defendants  had 
made  the  large  new  sewer  complained  of  nearly  on  the  site  of  an  old  sewer, 
but  larger  and  deeper,  that  several  drains  had  been  made  into  it  which  coald 
not  have  been  made  into  the  old  sewer,  and  that  it  was  intended  to  make 
many  more  such  drains ;  also  that  they  were  making  other  new  sewers^  which 
would  drain  into  the  river  above  the  weir : — 

Injunction  granted  to  restrain  the  Defendants  from  causing  oi  permitting 
any  sewer  (omitting  the  words  "  or  drain  ")  to  be  opened  into  the  new  sewer, 
or  any  other  new  sewer  to  open  or  drain  into  the  river  at  any  point  above  the 
Town  MiU  Weir, 

Defendants  were  empowered  by  their  special  Act  from  time  to  time,  as 
they  should  think  proper,  to  cleanse  and  otherwise  improve  the  river,  and 
for  such  purpose  "  to  remove  or  alter "  the  Town  Mill  Weir,  They  had 
no  compulsory  powers  of  taking  the  weir,  but  they  were  empowered  to  par- 
chase  land  by  agreement,  and  the  Act  provided  that  full  compensation  should 
be  made  to  all  persons  "  sustaining  any  damage  "  by  reason  of  the  exercise  of 
any  of  the  powers  of  the  Act  Defendants,  having  entered  upon  the  war 
and  removed  part  of  the  same,  and  having  permanently  occupied  the  space 
by  a  floodgate.  Plaintiffs,  not  ailing  damage,  prayed  that  the  Defendants 
might  be  restrained  from  entering  upon  or  continuing  in  possession  of  the 
weir,  or  any  land  or  property  of  the  Plaintiffs,  or  any  part  thereof,  and  from 
taking  or  using  the  same,  without  consent  of  the  Plaintiffs : — 

Injunction  refused,  and  bill  as  to  this  part  of  the  relief  dismissed. 

IHE  Plaintiffs,  Sophia  Eolty  widow,  Oliver  EoU,  and  WHliavi 
HcU,  being  owners  in  fee  and  occupiers  of  a  dyeing  and  fulling  milli 
called  "  The  Town  Mill"  in  the  town  of  Rochdale,  situate  on  the 
right  bank  of  the  river  Boche,  and  of  a  weir  in  the  river,  used  for 
damming-up  water  to  turn  the  mill-wheels,  filed  this  bill  on  the 
6th  of  October,  1869,  alleging  as  follows : — 

By  an  Act  of  16  &  17  Vict.  c.  ccxx.,  called  the  Rochdale  Improve^ 
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mmt  Aet,  1853,  after  reciting  that  it  waa  expedient  tliat  further      y.-C.  J. 
prOTiEioQ  be   made  for  the  widening,  paving,  and   altering  the        i^q 
streets,  "cleansing  the  river  Boehe,"  drainage  and  general  im- 
prOTement  of  the  town,  and  other  purposes,  coramisaioners  were 
appointed,  the  Lands  Clauses  Ad  waa  incorporated,  and  it  waa  oVlTociisALe. 
provided  (sect.  55)  that,  "  snhject  to  the  provisions  of  this  Act, 
the  conmuBsiooers  may,  for  the  purposes   of  such   alterations, 
widenings,  and  improvements,  enter  upon,  talce,  and  use"  the  lands 
and  bouaea  delineated  on  certain  depositetl  plans.     By  sect.  5S, 
the  powers  of  the  commissiooers  for  the  fompulsory  purchase  of 
lands  for  the  purposes  of  the  Act  were  not  to  be  exercised  after 
the  expiration  of  foor  years  after  the  passing  of  tiie  Act. 

Sect.  59  provided,  "  that  the  commissioners  from  time  to  time 
may,  by  agreement,  purchase  and  rent  for  any  of  the  purposes  of 
this  Act,  other  than  the  purposes  of  the  cemetery,  any  lands 
within  the  town." 

By  sect  85,  the  Towns  Improvement  CUutses  Ad,  1847,  except 
certain  sections,  was  incorporated. 

Sect.  95  provided,  *  that  the  commissioners  from  time  to  time 
may  tnm,  tunnel,  cover,  or  otherwise  alter,  as  they  think  fit,  any 
gntter  or  channel  in  any  street  within  the  town." 

Sect,  96  was  as  follows ; — "  Provided  always,  that  it  shall  not  be 
lawful  for  the  commissioners  ....  to  cause  any  new  sewer  to  open 
or  drain  into  the  river  Boehe  at  any  point  above  the  Town  MiU  Weir, 
or  to  allow  any  new  sewer  to  open  or  drain  into  the  stream  called 
the  Lordburn." 

Sect.  97  provided,  "  that  the  commissioners  from  time  to  time, 
as  they  think  proper,  may  cleanse  and  otherwise  improve  the  river 
hoche  within  tlie  town,  and  for  snch  purpose  may  remove  or  alter 
the  Town  MiU  War  on  that  river,  and  erect  such  other  proper  and 
sufficient  works  as  may  be  requisite,  and  those  works  shall  be 
erected  and  for  ever  maintained  and  repaired  by  the  commissioners 
in  manner  and  form  proper  and  sufficient  to  retain  at  all  times 
(except  between  seven  and  twelve  o'clock  in  the  evening  of  every 
working-day  in  the  week,  and  also  during  general  or  statutory 
holidays)  the  water  of  the  river  immediately  above  them  at  a  level 
not  lower  than  the  bottom  of  the  preseut  pen  trough  of  the  Toicn 

Mia " 
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y.-C.  J.         The  Town  Mill  Weir  was  not  included  in  the  deposited  plans,  or 
1870        in  the  book  of  reference. 

Q^  Sect  98  proyidedy  ^'  that  full  compensation  shall  be  made,  out  of 

B  Tio  *^®  ^^^  levied  under  this  Act,  to  all  persons  sustaining  any 
OF  KocHDALE.  damage  by  reason  of  the  exercise  of  any  of  the  powers  of  this  Act 
relating  to  the  cleansing  or  otherwise  improving  the  river  Boehe; 
and  the  amount  of  such  compensation,  in  case  of  difference,  shall 
be  ascertained  according  to  the  provisions  in  that  behalf  of  the 
Lands  Clauses  Consolidaiion  Act,  1845." 

The  powers,  rights,  property,  and  liabilities  of  the  commissionets 
were  afterwards  transferred  to  the  corporation  of  the  borough  of 
Boehdale. 

The  bill  stated  (par.  7),  that  notwithstanding  the  prohibition 
contained  in  the  96th  section,  the  Defendants,  the  corporation, 
had  at  different  times  made  several  new  sewers  to  open  or  drain 
into  the  river  Boche  above  the  Town  Mill  Weir,  and  had  allowed 
such  new  sewers,  or  some  of  them,  to  open  or  drain  into  the  stream 
called  the  LordJmm;  that  the  Defendants  were  now  making  a 
large  sewer  in  the  principal  street  of  Boehdale,  called  Yorkshire 
Street,  which  sewer  would  open  or  drain  into  the  river  above  the 
weir ;  and  that  the  Defendants  threatened  and  intended  to  connect 
with  the  last-mentioned  sewer  drains  from  the  shops  and  houses  in 
Yorkshire  Street. 

On  the  17th  of  September,  1869,  the  Plaintiffs'  solicitors  served 
the  town  clerk  and  surveyor  with  notice  to  discontinue  the  aboTe 
work. 

The  bill  charged  that  if  the  Defendants  were  permitted  to  cause 
the  new  sewer  to  drain  into  the  river,  they  would  "occasion  a 
nuisance  to,  and  inflict  a  serious  injury  upon,  the  aforesaid  property 
of  the  Flaintifls.'' 

On  the  4th  of  September,  1869,  the  Defendants  served  the 
Plaintiffs  with  notice  of  their  intention,  acting  in  execution  of  the 
Boehdale  Improvement  Act,  1853,  to  enter  upon  the  Town  MiR 
Weir,  after  the  expiration  of  twenty-four  hours  from  the  time  of  the 
Plaintiffs  receiving  the  notice,  "  for  the  purpose  of  altering  such 
weir,  and  erecting  such  other  proper  and  sufficient  works"  as 
might  be  '^requisite  for  cleansing  and  otherwise  improying  the 
river.  .  ." 
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The  PlaintifiFs'  soKcitors,  on  the  4th  of  September,  1869,  wrote      v.-O.  J. 
complaining  that  the  notice  was  "  nnreasonably  short,"  as  well  as        i870 
"vague  and  indefinite  in  its  terms  as  to  the  precise  day  and  hour  "       ^^^^ 
when  the  works  would  be  commenced,  and  protested  against  the         '^* 
corporation  exercising  any  power  it  might  imagine  it  possessed  **  in  op  Rochdale. 
such  an  arbitrary  and  unreasonable  manner  as  proposed,  without 
their  consent  being  first  obtained." 

The  bill  charged  that  the  Defendants,  by  making  their  con- 
templated alteration  in  the  weir,  would  be  in  effect  "  taking  and 
peraianently  using"  the  Plaintiffs'  land  and  property  without 
their  consent  first  had  and  obtained,  and  without  giving  to  the 
Plaintifi  any  such  notice,  or  paying  or  securing  to  them  any  such 
purchase-money  and  compensation,  as  by  the  Lands  Clauses  Act 
they  were  bound  to  give. 

The  bill  prayed  (par.  1)  for  an  injunction  to  restrain  the  corpo- 
ration ^  from  causing  or  permitting  the  said  new  sewer  now  making 
hy  them  in  Yorkshire  Street,  Bochddle,  aforesaid,  or  any  other  new 
sewer,  to  open  or  drain  into  the  river  Rocket  at  any  point  above  the 
said  Town  MiU  Weir^  and  from  allowing  any  new  sewer  to  open  or 
drain  into  the  said  stream  called  the  Lordburn ;"  also  (par.  2)  for  an 
injunction  to  restrain  the  corporation  "  from  entering  upon  or  con- 
tinuing in  possession  of  the  said  Toum  MiU  Weir,  or  any  Itmd  or  pro- 
perty of  the  Flaintifis,  or  any  part  thereof,  and  from  taking  or 
using  the  same  without  the  consent  of  the  Plaintiffs  first  had  and 
obtained ;"  and  for  damages. 

The  injunctions  were  moved  for  on  the  9th  of  October,  and  on 
that  day  the  Yice-Chancellor  granted  an  interim  injunction,  ex- 
tending over  the  11th  of  November,  in  the  terms  of  the  1st 
paragraph  of  the  prayer.  His  Honour  did  not  see  sufficient 
ground  for  interfering  with  the  Defendants*  statutory  power  as  to 
the  weir. 

From  the  evidence  it  appeared  that  for  many  years  there  had 
been  an  old  sewer  in  Yorkshire  Street,  which  had  become  out  of 
repair,  and  insufficient  for  the  increased  requirements  of  the  town. 
In  1848,  the  Defendants  commenced,  and  since  the  filing  of  the 
bill  had  completed,  the  construction  of  a  new  sewer  (now  com- 
plained of),  which  was  larger  than  the  old  one,  following  as  nearly 
as  was  convenient  the  course  of  the  old  sewer,  but  at  a  rather 
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y.-C.  J.     greater  depth.    It  was  admitted  that  a  few  new  drains  from  the 
1870       backs  of  houses  and  cellars  had  been  abeady  made  into  the  new 
Holt       sewer ;  and  it  was  alleged,  and  not  denied,  that  several  new  sewers 
OoRP(»ATioN  ^®^^  being  constructed  in  the  town,  and  that  no  provision  had 
OF  BooHDALE.  bccu  made  for  causing  any  new  sewers  to  fall  or  drain  otherwise 
than  into  the  river  above  the  weir.    It  was  shewn  also  that  some 
drains  from  houses  which  might  have  been  but  were  not  drained 
into  the  sewer  formerly  had  been  recently  made,  with  the  acqui- 
escence of  the  Plaintiffs,  into  the  Yorkshire  Sired  sewer.    As  to 
the  weir,  the  evidence  shewed  that  the  Defendants,  since  the  filing 
of  the  bill,  had  entered  upon  the  weir,  removed  the  stonework  of 
a  part  of  it  for  a  space  of  about  thirty-one  feet  loug  by  from 
fifteen  to  twenty  feet  broad,  excavated  this  portion  to  below  the 
bottom,  laid  a  floor,  erected  side-walls  of  stone,  and  put  up  a 
floodgate  of  407  square  feet  in  size. 

On  the  18th  of  November  an  injunction  was  granted  to 
restrain  the  Defendants  **  from  causing  or  permitting  any  sewer  or 
drain  to  be  opened  into  the  new  sewer  in  Yorkshire  Sired,  or  any 
other  new  sewer  to  open  or  drain  into  the  river  Boehe,  at  any  point 
above  the  Town  MOI  Weir,  and  from  allowing  any  new  sewer  to 
open  or  drain  into  the  Lordbum,"  \miil  the  hearing  of  the  cause,  or 
further  order. 

The  cause  now  came  on  upon  motion  for  decree. 

On  behalf  of  the  Plaintiffs,  Mr.  Eiward  Norman  MacdougaU,  a 
surveyor,  deposed  that  the  old  sewer  was  about  four  feet  only 
below  the  surface.  He  said :  ^*  The  new  sewer  is  laid  at  a  depth 
averaging  about  twelve  feet,  and  is  sufficiently  low  to  drain  the 
back-premises  and  the  cellars  of  the  houses  in  and  adjacent  to 
Yorkshire  Stred,  which  the  old  drain  would  not  do ;  and  it  is  also 
available  for  receiving  the  sewage  of  the  sewers  in  the  neighbouring 
streets  and  houses  north  of  Yorkshire  Sireet,  some  of  which  streets 
are  not  yet  drained,  or  only  partially  so,  and  which  could  not 
have  been  effectuallv  drained  into  the  old  sewer  in  Yorkshire  Stred. 

m 

The  new  sewer  in  that  street  is  now  one  of  the  main  arterial  drains 
of  the  town." 

It  was  deposed  that  there  were  about  9500  dwelling-houses  in 
the  town,  of  which  not  more  than  351  had  waterclosets  connected 
with  the  sewers. 
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Mr.  Kay,  Q.C.,  and  Mr.  Fischer,  for  the  Plaintiffs :—  V.-C.  J. 

The  relief  is  prayed  solely  on  the  ground  of  injury  to  private  J^ 
property;  and  the  questions  turn  mainly  on  the  construction  of  Hoi/r 
the  statutes.  Corpobatiok 

OF  KOCHDALK. 

The  Vice-Chancellor  said  he  was  with  the  Plaintiffs  on  the        

first  injunction. 

Mr.  Kay : — Then  as  to  the  weir. 

The  Vice-Chancellor  : — Have  I  any  right  to  interfere  ?  If 
you  are  right,  they  are  the  merest  wrongdoers  in  the  world. 

Mr.  Kay : — The  obstruction  they  have  raised  is  now  part  of  our 
freehold.  They  have  taken  away  a  portion,  and  supplied  its  place 
with  another  portion.  It  could  not  have  been  the  intention  of  the 
Legislature  that  they  should  take  our  land  without  paying  for  it : 
Kerr  on  Injunctions  (1) ;  referring  to  Biver  Dun  Navigation 
Company  v.  North  Midland  Bailway  Company  (2);  Simpson  v. 
South  Staffordshire  Railway  Company  (3). 

The  Vice-Chancellor: — Your  case  involves  this:  that  you 
were  entitled  to  charge  them  your  own  price,  say  £100,000,  for 
•what  they  wanted  to  do. 

Mr.  Kay: — Undoubtedly;  they  are  not  compelled  to  cleanse- the 
river  immediately,  or  to  come  to  our  weir  at  once.  These  Acts 
must  be  read  in  favour  of  the  landowner. 

The  compensation  under  the  Lands  Clauses  Act,  referred  to  in 
the  98th  section,  is  compensation  for  consequential  damage — for 
damage  to  other  lands  than  those  taken ;  it  does  not  mean  pur- 
chase-money of  the  freehold. 

The  Vice-Chancellor  : — I  do  not  see  that  they  are  compelled 
to  buy  the  land.     They  have  power  to  take  the  easement. 

Mr.  Fischer: — Damage  is  one  thing,  dispossession  is  another. 
This  erection  is  a  permanent  occupation  of  our  freehold :  Wdlb  v. 
Manchester  and  Leeds  Railway  Company  (4) ;  TinMer  v.  Wands- 
-worth  District  Board  of  Works  (5). 


(1)  Page  295. 

(2)  1  Railw.  Cas.  135, 154. 


(3)  34  L.  J.  (Ch.)  380. 

(4)  4  My.  &  Cr.  116. 


Vof.  X. 


(5)  2  De.  G.  &  J.  261. 
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V.-0.  J.  The  Vice-Chancellor  said  he  proposed  to  continue  the  injunc- 

1870       tion  in  the  terms  already  granted  on  the  18th  of  November  (except 
Holt       as  to  the  river  Lardburn) ;  to  dismiss  the  bill  so  far  as  it  related 
CoBPORATiox  ^  *^®  ^^^^ '  ^^^  ^  S^^®  ^^  ^^^  ^^  either  side. 

OF  BOCBDALE. 

"""  Mr.  Little,  Q.C.,  and  Mr.  North,  for  the  Defendants : — 

The  bill  should  be  dismissed  altogether,  with  costs.  It  prays  in 
substance  three  injunctions:  first,  a  special  injunction  as  to  the 
sewer  in  TorJcshire  Street;  then  an  injunction  to  prevent  any  other 
new  sewer  from  draining  into  the  river  above  the  weir;  and, 
thirdly,  as  to  the  weir. 

The  bill  is  filed  by  a  private  landowner.  It  does  not  aver  that 
the  corporation  are  about  to  make  any  new  sewers ;  it  only  says 
they  have  made  sewers,  and  we  admit  we  have,  and  with  their 
consent.  The  Flaintifis  allege  no  prospective  damage :  Kerr  on 
Injunctions  (1). 

Again,  it  is  not  sufficient  on  this  bill,  not  being  an  information 
by  the  Attorney-General,  to  shew  that  the  act  is  wrong ;  it  must  be 
shewn  to  have  been  done  to  the  Plaintiffs'  private  wrong.  ''No 
one  but  the  Attorney-General,  on  behalf  of  the  public,  has  a  right 
to  apply  to  this  Court  to  check  the  exorbitance  of  the  party  in  the 
exercise  of  the  powers  conferred  on  him  by  the  Legislature  ** :  Ware 
V.  Beffenfs  Canal  Company  (2) ;  Stockport  Waterworlcs  Company  v. 
Corporation  of  Manchester  (3).  This  disposes  of  the  suit,  except  as 
to  the  Yorkshire  Street  sewer. 

As  to  this,  the  evidence  shews  no  lengthening,  only  a  widening 
and  deepening,  and  the  present  additional  drainage  is  only  from 
two  or  three  cellars  or  backyards.  The  Court  will  not  interfere 
if  the  damage  is  inappreciable :  Kerr  on  Injunctions  (4). 

The  Toums  Improvement  Clauses  Act,  1847  (10  &  11  Vict  c.  34), 
has  a  class  of  sections  headed,  ^  And  with  respect  to  making  and 
maintaining  the  public  sewers,  be  it  enacted,"  &c.  Then,  by 
sect.  24,  the  commissioners  are  empowered  to  make  ^such  main 
and  other  sewers  as  shall  be  necessary  for  the  effectual  draining  of 
the  town  or  district  ;'*  and  by  sect.  25  they  are  empowered  from 
time  to  time,  as  they  see  fit,  to  "  enlarge,  alter,  arch  over,  and 

(1)  Page  839.  (3)  9  Jur.  (NA)  266. 

(2)  3  De  6.  &  J.  212,  228.  (4)  Page  27a 
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otherwise  improve,  all  or  any  of  the  sewers  vested  in  them."    By      V.-C.  J. 
sect  28,  the  expense  of  making  '^  any  new  sewer  "  is  to  be  defrayed        1870 
by  special  sewer  rates,  to  be  levied  on  the  occupiers  within  the       holt 
drainage  district  in  which  such  sewer  is  situated,  as  distinguished  coRPOBATiojr 
from  repairs  of  old  sewers,  which  are  defrayed  by  the  general  rate,  of  Rochdale. 
What  we  have  been  doing  is,  to  enlarge  an  existing  sewer  under 
the  25th  section,  not  to  make  a  new  sewer;  in  other  words,  to 
benefit  only  those  persons  who  were  benefited  before. 

Even  as  to  the  two  or  three  additional  drains,  the  Court  will  not 
weigh  the  evidence  with  the  same  nicety  as  it  would  in  a  case 
between  two  adjoining  private  owners.  The  Court  must  be  satis- 
fied that  injury  will  follow  £rom  the  operations  complained  of 
before  it  will  interfere :  Haines  v.  Tat/lor  (1) ;  AUomey-Oenerdl  v. 
Mayor  of  Kingston  (2). 

To  grant  an  injunction  would  be  tantamount  to  an  adjudication 
that  our  statutory  powers  have  been  exceeded;  and  to  grant  an 
injunction  before  damage  is  to  obliterate  the  distinction  between 
an  existing  and  a  non-existing  grievance. 

The  Vice-Chancellor  thought  the  words  "  or  drain  "  must  be 
struck  out  of  this  order.  There  seemed  nothing  to  prevent  the 
Defendants  from  making  new  drains  to  the  old  houses. 

Mr.  Kay,  in  reply,  on  this  point  only. 


Sir  W.  M.  James,  V.C.  :— 

In  this  case  the  Plaintiffs  have  filed  their  bill,  seeking  to  inter- 
fere with  two  subject-matters:  one,,  the  sewage  of  the  town  of 
Rochdale;  and  the  other  a  weir,  called  the  Town  Mill  Weir^  to 
which  the  Plaintifis  are  entitled. 

The  case  of  the  Plaintifis,  in  respect  of  both  heads,  is  not  the 
ordinary  case  of  nuisance  afiecting  health,  or  life,  or  anything  of 
that  kind ;  it  is  not  a  case  in  which  the  Court  is  asked  to  interfere 
upon  the  common-law  right  which  everybody  has  to  have  his  air 
and  water  kept  pure ;  but  the  complaint,  as  to  each  of  the  two 
heads,  is  based  entirely  upon  the  statutory  right  which  is  reserved 
and  given  to  the  Plaintifis. 

(1)  2  Ph.  209.  (2)  34  L.  J.  (Ch.)  481. 

2  E2  2 
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V.-O.  J.         The  Plaintiflfe  allege,  and  have  proved,  that  they  are  the  owners 

1870        of  a  certain  mill  and  weir,  and  of  the  bed  and  soil  of  the  river  at 

Holt       the  place  where  that  weir  is,  and  for  some  distance  on  each  side  of 

Corporation  ^^'  ^^'^  *^®  exception  of  some  land  belonging  to  a  Mr.  Aahworlh ; 

OP  Rochdale,  that  they  are  what  are  called  riparian  proprietors,  and  not  merely 

riparian  proprietors,  bnt  proprietors  of  the  bed  and  soil,  as  far  as 

I  can  make  ont,  of  that  part  of  the  river.     Therefore  they  have  a 

right  of  property,  and  have  clearly  a  right  to  say  to  anybody, 

without  any  question  of   the   amount  or  degree  of   nuisaDoe, 

"  You  must  not  turn  a  stream  of  water,  whether  it  be  dear  or 

turbid,  foul  or  pure,  against  my  will,  into  my  land."    It  stands 

in  that  way,  unless  of  course  there  is  authority  given  for  them 

to  do  it. 

Then  they  say,  "  You  have  made  several  sewers,  by  which  you 
have  drained  several  streams  of  water  into  my  property,  and  you 
have  begun  one  particular  sewer,  a  very  large  one,  called  the  Torh- 
shire  Street  sewer,  which  will  bring  a  great  deal  of  water  into  my 
land,  and  you  have  no  right  to  do  that" 

The  Defendants,  the  corporation,  say  they  have  been  doing  that 
in  the  exercise  of  their  statutory  powers ;  that  they  had  power  io 
make  sewei's,  and  to  make  and  execute  other  works  for  the  purpose 
of  properly  sewering  the  town  of  Rochdale* 

But  then  in  that  Act  of  Parliament  there  are  contained  these 
words :  ''  That  it  shall  not  be  lawful  for  them  "  (that  is  the  com- 
missioners, now  represented  by  the  corporation)  **to  cause  any 
new  sewer  to  open  or  drain  into  the  river  Roche  at  any  point  above 
the  Town  MiU  Weir,  or  to  allow  any  new  sewer  to  open  or  drain 
into  the  stream  called  the  Lordhum"  There  is  no  qualification 
in  it.  They  are  not  to  cause  any  new  sewer  to  open  or  drain  into 
the  river  Roche  at  any  point  above  the  Toicn  MiU  Weir, 

The  Plaintiffs  say,  further :  "  We  are  the  proprietors  of  the  rirer 
Roche  above  the  Town  MiU  Weir,  and  you  have  no  right  to  open  a 
sewer  or  drain  into  the  river  at  any  point  above  the  Town  MUl 
Weir  "  (that  means  at  any  point  near  their  property),  and  they  ask 
that  that  prohibition  be  enforced. 

Upon  that,  the  Defendants  say :  ^'  Although  you  have  said  that 
that  new  sewer  will  damage  you,  you  have  not  said  that  the  old 
ones  have  damaged  you,  or  will  damage  you.    You  have  no  doubt 
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introduced,  by  way  of  narrative  "  (for  that  is  the  way  in  which     V.-O.  J. 
Mr.  Liaie  puts  it),  "  into  your  bill  a  statement  that  this  Act  has       1870 
been  from  time  to  time  violated  by  the  making  of  new  drains  into       q^j, 
the  river  Boche  ;  but  you  have  not  gone  on  to  say  that  those  new  ^    •'• 
drains  have  done  you  any  mischief,  and  you  have  not  gone  on  to  op  Bochdalb. 
say  that  you  apprehend  that  new  ones  are  going  to  be  made,       """ 
althoagh  tme  it  is  you  have  said  something  of  the  kind  with 
respect  to  the  Yorkshire  Street  drain."    But  then,  with  regard  to 
that,  it  stands  in  this  curious  position.   It  is  said : ''  It  is  not  a  new 
sewer  at  all,  but  it  is  a  sewer  which  substantially  represents  the 
old  sewer.  It  is  true  it  is  made  of  very  much  larger  capacity,  and 
it  is  made  much  deeper ;  but,  notwithstanding  that,  it  is  the  old 
sewer,  and  it  being  only  a  new  enlarged  sewer  substituted  for  the 
old  sewer,  you  have  no  right  to  interfere  with  us  under  the  Act 
of  ParUament."     It  is  said,  "  If  you  could  make  out  a  common 
law  case  it  would  be  difTerent,  but  you  have  no  right  to  interfere 
with  me  under  the  Act  of  Parliament,  because  the  Act  of  Parlia- 
ment merely  says  you  must  not  cause  a  new  sewer  to  be  made,  and 
this  is  not  a  new  sewer." 

I  think  I  cannot  accede  to  that  argument.  I  think  it  is  a  new 
sewer,  because  it  is  not  merely  an  improvement  of  the  old  one — not 
a  mere  alteration ;  but,  according  to  the  evidence — which  does  not 
seem  to  me  to  be  substantially  controverted — instead  of  being  a 
street  sewer,  according  to  Mr.  MacdouffolTs  account,  it  is  really 
formed,  and  made  available  (being  much  larger)  for  receiving  the 
sewage  of  the  sewers  in  the  neighbouring  streets,  and  the  houses 
which  could  not  have  been  drained  otherwise  into  the  old  sewer  in 
Yorkshire  Street;  and  he  says  that  that  new  sewer  in  the  street  is 
now  one  of  the  main  arterial  drains  of  the  town.  There  is  an  affi- 
davit afterwards  put  in  by  the  corporation  surveyor,  who  does  not 
in  the  slightest  degree  take  any  notice  of  that  averment.  I  think, 
therefore,  it  must  be  considered  to  be  substantially,  in  that  sense, 
a  new  sewer,  and  that  there  is  sufficient  evidence  of  danger  that  it 
viU  be  used,  as  Mr.  MacdougdU  describes  it,  as  part  of  a  system 
of  arterial  drainage. 

It  is  also,  I  think,  sufficiently  averred  that  other  sewers  draining 
into  the  river  have  been  made.  That  being  so,  other  sewers  having 
been  made  draining  into  the  rh^er  in  violation  of  the  Act  of  Parlia- 
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y.-C.  J.     ment,  and  this  one  having  been  made,  it  appears  to  me,  as  a  new 

1870       sewer,  evidently  intended  and  contemplated  to  be  in  violation  of 

]^|^       the  Act  of  Parliament,  there  is  sufficient  made  out  on  the  evidence 

CoRPOBAT  ON  ^  j^s^^fy  ^®  ^  granting  an  injunction — ^not  to  interfere  vrith  any- 

op  Rochdale,  thing  that  has  been  done,  having  regard  to  the  mode  in  which  it 

was  done,  with  the  knowledge  of  the  Plaintiffs — but,  in  the  terms 

of  the  interlocutory  order  which  I  hate  already  pronounced, 

leaving  out  the  words  "  or  drain ;"  that  is  to  say,  an  injunction 

restraining  the  Defendants  "  from  causing  or  permitting  any  new 

sewer  to  be  opened  into  the  sewer  in  Yorkshire  Street,  Bochdcde,  or 

any  other "  (following  the  words  of  the  Act  of  Parliament)  **  new 

sewer  to  open  or  drain  into  the  river  Boehe  at  any  point  above  the 

Toton  Mill  Weir,  in  the  said  bill  mentioned." 

I  do  not  interfere  at  all  with  the  stream  called  the  Lordburn. 
I  do  not  know  what  right  of  property  the  Plaintiffs  have  in 
respect  of  that,  unless  they  can  bring  it  within  the  terms  of  the 
order.  Of  course,  if  anything  is  done,  by  means  of  the  Lordbuni, 
which  will  make  it  the  opening  of  a  new  sewer  draining  into  the 
river  Boche  above  their  mill,  then  it  would  be  protected  by  the 
injunction ;  if  not,  it  will  not. 

I  leave  out  the  words  "  or  drain  *'  in  that  part,  because  I  think, 
on  the  evidence,  that  there  is  no  reason  to  suppose  there  would  be 
any  substantial  difference  made  by  the  new  sewer  in  that  respect ; 
that  is  to  say,  although  it  is  new  for  some  purposes,  it  is  at  the 
same  time  old  for  a  great  many  other  purposes.  It  is  the  sewer  of 
Yorkshire  Street,  and  if  the  sewer  of  Yorkshire  Street  had  remained 
there,  I  could  not  have  interfered,  as  it  seems  to  me,  under  the  Act 
of  Parliament,  with  any  communications  being  made  between  the 
houses  in  Yorkshire  Street  and  that  sewer ;  that  is  to  say,  the  sewer 
would  have  been  still  serving  the  purposes  for  which  it  was  in 
existence  and  intended  to  be  used  at  the  time  the  Act  of  Parlia- 
ment was  passed.  The  Act  does  not  say,  '^  You  shall  not  cause 
any  additional  sewage  to  go  into  the  river  Boche ;"  it  only  says, 
"You  shall  not  cause  any  additional  sewer  to  be  made,"  which,  I 
think,  means  a  public  sewer,  made  by  the  commissioners  as  sach. 
That  being  so,  I  think  I  cannot  interfere  by  injunction  to  prevent 
a  house  from  draining  into  the  new  sewer,  that  house  being  in  the 
street  drained  by  the  old  sewer,  and  which  would  have  drained 
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into  the  old  sewer.    I  therefore  take  out  the  words  '*  or  drain,**  and     v.-o.  J. 
leave  ^from  causmg  or  permitting  any  new  sewer  to  be  opened       i870 
into  the  sewer  in  Yorkshire  Street,''  and  so  on.  ^^^ 

Then,  with  regard  to  the  other  part  of  the  case,  as  to  the  weir,  ^  ^* 
it  does  appear  to  be  a  reasonably  plain  ease,  that  there  has  been  no  or  Bochdalb. 
wrong  done.  Certainly,  if  there  has  been  any  wrong,  there  has  been 
no  wrong  with  which  this  Court  has  anything  to  do.  The  Act  of 
Parliament  makes  a  special  provision  with  respect  to  this  particular 
thing.  It  does  not  leave  it  to  the  Lands  Clauses  Ad,  the  Cmn- 
panies  Clauses  Ad,  or  the  Towns  Improvement  Clauses  Ad;  but 
says  this :  ^  That  the  commissioners,  from  time  fo  time  as  they 
think  proper,  may  cleanse  and  otherwise  improve  the  river  Boche 
within  the  town,  and  for  such  purpose  may  remove  or  alter  the 
Town  Mill  Weir  on  that  river,  and  erect  such  other  proper  and 
sufficient  works  as  may  be  requisite."  Then  they  are  to  do  some- 
thing with  regard  to  those  works  which  is  at  all  times  to  retain 
the  level  of  the  water  at  the  same  height  as  it  is  now  for  the  benefit 
of  the  mil],  except  during  all  statutory  holidays,  or  at  night-time, 
daring  which  time  I  suppose  it  was  thought  by  the  Legislature 
that  the  mill  would  not,  or  ought  not  to,  be  at  work. 

Then  it  is  suggested :  ''  Although  the  commissioners  are  to  do 
that,  yet  it  must  mean  only  that  they  are  to  be  authorized  to 
spend  their  money  in  doing  it,  as  between  them  and  their  rate- 
payers ;  it  could  never  have  been  intended  that  they  were  to  take 
a  man's  property,  or  interfere  with  a  man's  property,  without  pay- 
ing him ;  therefore  it  must  be  always  read  with  the  understanding 
that  the  man  is  to  have  his  property  compensated  for  in  the 
manner  provided  by  the  La/nds  Clauses  Adr  That  would  be,  in 
truth,  to  say  that  this  work,  which  is  a  great  public  work,  for  the 
public  health,  was  to  be  entirely  dependent  upon  the  caprice  of  the 
landowner ;  in  other  words,  that  any  landowner  whose  property  was 
in  the  slightest  degree  affected  by  these  words  might  say,  ^'I 
will  not  allow  it  unless  you  pay  me  any  ransom  I  think  fit  to 
exact."  That  is  not  a  very  probable  intention  to  impute  to  the 
Legislature. 

Again,  it  appears  to  me  that  the  98th  section  provides  entirely    ^ 
for  what  is  to  be  done  in  that  state  of  facts.    This  is  a  special 
thing.   You  do  not  want  to  buy  the  land ;  you  do  not  want  to  rent 
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V.-0. J.      the  land;    you  are  not  to  interfere  permanently  with  the  .only 

1870        purpose  for  which  the  weir  is  made— that  is  to  say,  you  are  not  to 

Holt       interfere  permanently  with  the  level  of  the  water  by  which  the 

CoEPORAT      °^^  ^  *^  ^^  supplied ;  but  it  is  possible  that,  without  even  renting 

OF  BooHDALs.  tho  laud,  or  purchasing  it,  compensation  may  be  payable,  because 

you  may  do  damage,  and  if  you  do  damage,  then  you  must  make 

full  compensation  out  of  the  rates  levied  under  the  Act  for  any 

damage  whatever  which  may  be  sustained,  not  &om  the  exercise  of 

any  of  the  powers  of  the  Act,  but  **  by  reason  of  the  exercise 

of  any  of  the  powers  of  this  Act  relating  to  the  cleansing  or 

otherwise  improving  the  river  Boche ;  and  the  amount  of  suck 

compensation,  in  case  of  difference,  shall  be  ascertained  according 

to  the  provisions  in  that  behalf  of  the  Lands  Clauses  ConsoUdatm' 

Act,  1845." 

Another  Act,  the  General  Act,  has  been  read  to  me  for  another 
purpose.  I  observed  that  there  were  some  clauses  in  that  Act 
which  threw  a  great  light  upon  the  matter.  The  Tmvns  Improve- 
ment Clauses  Act  is  incorporated  in  this  Act ;  and  there,  where  pro- 
perty is  not  taken  permanently,  exactly. the  same  thing  is  done— 
namely,  the  commissioners  are  authorized  to  make  sewers  through 
the  street  and  through  cellars,  making  compensation  to  the  person 
through  whose  lands  they  are  taken.  They  are  not  obliged  to  buy 
or  take  the  land  for  that  purpose,  but  they  are  simply  obliged  ta 
make  compensation,  treating  the  thing  not  as  the  acquisition  of 
land  or  the  purchase  of  land,  but  as  an  easement  given  for  certain, 
public  purposes. 

I  am  of  opinion,  therefore,  that  upon  that  part  of  the  case,  which 
is  at  least  one  full  half  of  it,  the  Plaintiffs  have  failed.  Upon  the 
other  part  of  the  case  they  have  succeeded  upon  a  strict  legal 
right,  which  they  are  entitled  to  come  here  and  have  enforced,, 
and  which,  probably,  it  would  be  for  the  benefit  of  the  town  of 
Bochdale  to  have  declared  now.  They  have  succeeded  in  having 
it  declared  that  the  Defendants  must  not  go  beyond  the  limits  of 
#  the  powers  contained  in  their  Act  of  Parliament.  As  to  one 
half  they  have  succeeded,  and  as  to  the  other  half  they  have  £dled» 
There  will  be  that  modified  injunction  which  I  have  indicated;  and 
setting  off  the  one  half  against  the  other,  there  will  be  no  costs  d 
the  suit  on  either  side. 
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That  part  of  the  bill  which  relates  to  the  relief  as  to  the  Town      y.-O.  J. 
MtU  Weir  will  be  dismissed.  1870 


Holt 


Sohcitors  for  the  Plaintiffs  :   Messrs.   Bel/rage  &   Middleton,  v. 

agents  for  Messrs.  BvMey  &  Heap,  Bochdale.  ^p  ^^^S«. 

Solicitors  for  the  Defendants :  Messrs.  Norris,  Aliens,  &  Carter,        

agents  for  Mr.  MeUor,  Bochdale. 


ELBOROUGH  v.  AYEES. 

Maintenance — Master  and  Servant — Jurisdiction  of  Court  of  Equity, 

A  secretary  of  a  company  was  prosecuted  by  a  shareholder  for  issuing,  in 
his  capacity  as  secretary,  a  false  balance-sheet.  The  prosecution  failed,  and 
the  secretary  was  maintained  in  an  action  for  malicious  prosecution  against 
'  the  shareholder  (in  which  he  obtained  a  verdict  for  £50  damages)  by  a  reso- 
lution of  the  directors  authorizing  the  secretary  to  instruct  the  company *8 
solicitors  to  take  such  proceedings,  at  the  compiiny*s  expense,  with  reference 
to  the  prosecution  as  they  might  be  advised.  It  was  admitted  that  the  fact 
of  the  maintenance,  though  known  to  the  parties  in  the  action,  would  not 
have  been  a  good  plea : — 

The  Court  refused,  at  the  suit  of  the  shareholder,  to  restrain  the  taxation 
of  costs,  and  subsequent  proceedings  in  the  action,  and  left  the  question  of 
maintenance  to  be  dealt  with  by  the  court  of  law. 

Quxre,  in  what  cases  a  master  is  entitled  to  maintain  litigation  by  his 
servant. 

Demuerer  and  answer. 

The  bill  ^  as  filed  by  Alfred  Elborough  against  Edmund  Ayres,  the 
secretary,  five  persons  named  Charles  Seals  Hayne,  Sir  John  Camp- 
Idl  Lees,  George  Nelson  Strawhridge,  Henry  Doughty  Browne,  and 
Edward  Wright,  directors  of  the  Northern  Bailway  of  Buenos  Ayres 
Company,  Limited^  and  John  Morris,  Thomas  Morton  Harvey^  and 
George  Davis,  members  of  the  firm  of  Ashurst,  Morris,  db  Co., 
solicitors. 

The  bill  stated  that  on  the  16th  of  October,  1868,  the  Plaintiff, 
being  a  shareholder  in  the  company,  laid  an  information  before 
the  Lord  Mayor  of  London,  and  in  support  thereof  deposed  to  the 
effect  that  the  Defendant  Ayres  had  made  and  circulated  a  false 
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y.O.  J«     balance-sheet  and  statement  of  accounts,  with  intent  to  deceive  or 

1870        defraud  the  members  ""of  the  company,  contrary  to  the  statute, 

KLBOBouaH  •  24  &  25  Vict.  c.  96,  s.  84 ;  that  upon  the  depositions  so  made  by 

ATm.       ^^®  Plaintiff,  and  by  an  accountant,  a  summons  was  ordered  to  be 

issued  against  Ayres  ;  that  on  the  28th  of  October  the  summons 

came  on  for  hearing;  that  the  facts  stated  in  the  depositioDS 
were  not  disproved,  but  it  was  stated  on  Ayrei  behalf,  as  the  fact 
was,  that  the  matters  referred  to  in  the  information  were  awaiting 
decision  in  the  Court  of  Chancery ;  that,  mainly  in  consequence  of 
such  statement,  the  summons  W6is  dismissed  without  costs;  that 
the  suit  referred  to  at  such  hearing  became  abated  by  the  death  of 
the  Plaintiff  before  decree,  and  had  since,  in  consequence  of  such 
abatement^  been  dismissed  without  costs ;  that  on  the  10th  of  De- 
cember, 1868,  the  five  above-named  Defendants,  sitting  as  directors, 
passed  the  following  resolution : — "  That  Mr.  Ayrei  have  the  per- 
mission of  the  board  to  instruct  the  solicitors  of  the  company  to  take 
such  proceedings,  at  the  expense  of  the  company,  with  reference  to 
the  recent  prosecution  of  Mr.  Ayre»  at  the  Matmon  Emue^  as  counsel 
may  advise ;"  that  neither  the  memorandum  nor  articles  of  associa- 
tion of  the  company  conferred  any  power  on  the  directors  to  pass 
such  a  resolution,  and  that,  so  far  as  the  resolution  purported  to  be 
passed  by  them,  it  was  altogether  tiltra  vires;  that  the  Defendants, 
the  solicitors,  were  then  and  now  the  solicitors  Of  the  company; 
that  the  Defendant  John  Morris  was  present  when  the  resolution 
was  passed,  and  the  same  was  passed  at  his  instigation  and  by  his 
advice ;  that  no  instructions  were  given  by  Ayres  to  Marrisy  or  his 
firm,  to  take  any  proceedings  ;  but  that  Morris,  depending  on  the 
resolution  alone,  on  the  16th  of  December,  1868,  caused  a  writ  to 
be  issued  in  an  action  in  which  Ayres  was  Plaintiff,  and  Wlxmmgh 
Defendant ;  that  such  action  came  on  for  trial  on  the  24th  of 
February,  1870,  and  a  verdict  for  £50  damages  was  given  for 
Ayres  ;  that  the  costs  in  such  action  had  been  charged  by  AAurdf 
Morris,  dk  Co.  against  the  company ;  that  they  had  not  charged 
any  part  of  the  costs  to  Ayres,  or  to  any  account  to  which  he  ynis 
liable ;  that  Ashurst,  Morris,  &  Co.  had  never  been  retained  by 
Ayres,  and  the  action  had  been  commenced  and  carried  on  by 
Ashurst,  Morris,  dk  Co.  under  the  direction  of  the  directors,  and 
under  no  other  directions ;  and  that  Ashurst,  Morris,  d  Co.  had 
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carried  into  the  Taxing  Master's  office  a  bill  of  costs  amounting  to      V«-0.  J. 
oyer  £850.  1870 

The  bill  charged  that  the  Defendants,  the  directors,  had  no    elbobouqh 
power  to  maintain  the  action ;  that  they  had  maintained  it  as      ^^ 
individuals  only,  and  had  thereby  committed  a  wrong  [against        — - 
the  Plaintiff;  and  that  the  Plaintiff  had  been  put  to  great  cost 
and  expense  by  such  wrongful  action  of  the  Defendants. 

The  bill  prayed  that  an  account  might  be  taken  of  the  costs, 
charges,  and  expenses  incurred  by  the  Plaintiff  in  consequence][of 
the  wrongful  maintenance  of  the  action ;  that  the  Defendants,  or 
some  of  them,  might  be  ordered  to  pay  to  the  Plaintiff  the  amount 
so  ascertained ;  for  an  injunction  to  restrain  AyreSy  and  AshiArst, 
Morris,  dk  Co.,  from  proceeding  with  the  taxation  of  the  bill  of 
costs ;  for  an  injunction  to  restrain  Ashurst,  Morris,  db  Co.,  and  Ayres, 
from  issuing  any  process  of  execution  in  respect  of,  or  taking  any 
proceedings  to  enforce  payment  from  the  Plaintiff  of  the  bill  of 
costs,  or  any  part  thereof,  and  for  the  costs  of  the  suit. 

To  so  much  of  this  bill  as  sought  the  relief  prayed  thereby, 
all  the  Defendants  demurred ;  and  answered  as  to  the  rest. 

A  motion  was  made  for  the  injunctions,  and  the  same  were 
granted  by  the  Court,  under  the  circumstances  mentioned  in  the 
jndgment  below. 

The  Yice-Chancellob  said  he  would  hear  the  case  on  demurrer 

first 

Mr.  Kay,  Q.C.,  and  Mr.  Locock  Webb,  for  the  Defendants,  were 
not  called  upon. 

Mr.  Eddis,  Q.C.,  and  Mr.  E.  C.  WiUis,  for  the  biU  :— 

The  fact  of  the  action  having  been  maintained  by  the  directors 
is  indisputable.  The  case  is  therefore  clear,  unless  it  be  held  that 
the  ordinary  rules  as  to  maintenance  do  not  apply,  on  the  ground 
of  Ayres  having  been  a  servant  of  the  company. 

The  Vice-Chancellor  : — What  jurisdiction  have  I  to  say  what 
costs  a  man  shall  get  at  common  law  ?  How  can  this  Court  have 
any  equity  to  say  a  man  shall  have  more  costs  than  a  court  of  law 
^vould  award  him  ? 
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VXJ.  J.         Mr.  Eddis: — ^The  equity  lies  in  this,  that  the  contract  was  an 

1870       illegal  contract;  but  the  court  of  law  looks  at  the  action  as  an  actioa 

Elborouqh   ^7  'A.yres  only.    It  has  no  means  of  inquiring  into  or  aseertaimiig 

Atm»       *^®  ^^^^  about  the  contract. 

There  is  no  doubt  that  Ayres  was  secretary  of  the  company,  and 

it  is  charged  in  the  bill  as  a  fact,  and,  so  far  as  it  is  a  matter  of 
fact,  the  demurrer  admits  that  the  directors  were  not  authorized 
as  between  themselves  and  the  company  in  passing  the  reso- 
lution; in  other  words,  that  it  was  vltra  vires,  and  hence  that 
the  maintenance  was  the  act,  not  of  the  company,  but  of  the 
directors. 

But  assuming  that  the  relation  of  servant  and  master  subsisted 
between  Ayres  and  the  Defendants  the  directors,  how  does  the 
matter  stand  ? 

The  law  is  thus  laid  down  in  Viner's  Abridgment  (1)  : — "The 
master  may  maintain  the  quarrel  of  his  servant ;  may  give  money 
for  him,  *if  any  of  his  salary  be  in  his  hands;'"  and (2)  "In 
praecipe  quod  reddat  against  servant,  master  cannot  expend  his  own 
money,  because  this  action  may  proceed  without  loss  of  serrice^ 
but  out  of  the  wages  he  may ;  but  where  *  debt '  or  *  trespass  *  is 
brought  against  the  servant,  it  is  otherwise,  for  fear  of  losing  his 
service."  The  result  is,  that  a  master  may  maintain  the  action 
of  a  servant,  first,  out  of  moneys  of  the  servant  in  his  heuids;  or, 
secondly,  where  there  is  risk  of  the  master  losing  the  services 
through  attachment  or  otherwise.  Neither  of  these  exceptions 
applies  to  this  case. 

Those  cases  in  which  it  may  be  supposed  that  Government  is 
permitted  to  maintain  the  action  of  a  public  servant,  are,  strictly 
speaking,  cases  in  which  the  Government  is  suing  as  principal, 
and  the  action  is  not  the  servant's  action  at  alL 

In  this  instance  Ayres^  action  was  for  malicious  prosecution;  it 
was  brought  to  dear  his  own  character,  and  the  cause  of  quaire? 
was  not  in  any  way  the  cause  of  the  master. 

The  Vice-Chancellor  : — There  is  no  case  given  in  FiW* 
Abridgment  shewing  that  maintenance  by  the  master  is  unlawful 
where  the  act  of  the  servant  in  respect  of  which  the  action  i» 

(1)  «  Maintenance  "  (K)  "  Master  for  Servant."  (2)  Ibid,  Note 
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brought  W61S  a  ministerial  act — something  done  by  him  in,  or     Y.-O.  J. 
arifiiDg  out  of,  his  character  of  servant.  1870 


Mr.  Eddis : — Agency  must  be  established  in  order  to  make  the         v. 


maintenance  justifiable.  In  WaUis  v.  Duke  of  Porttand  (1)  Lord 
Chancellor  Loughhorough  defines  maintenance  as  ''  an  engagement 
between  two  parties  to  the  injury  and  oppression  of  a  third,"  and 
says  that  *^  statutes  prohibiting  particular  species  of  maintenance 
Add  penalties ;  but  it  is  laid  down  as  a  fundamental  authority,  that 
maintenance  is  not  malum  prohibitum,  but  m^aJum  in  se ;  that 
parties  shall  not  by  their  countenance  aid  the  prosecution  of  suits 
of  any  kind,  which  every  person  must  bring  upon  his  own  bottom 
and  at  his  own  expense." 

The  cases  referred  to  in  Viner  are  cases  in  which  the  master  is 
assisting  the  defence,  not  the  prosecution  (as  here),  of  the  action. 

The  Vice-Chancellor  asked  for  an  authority  shewing  that  a 
court  of  equity  has  ever  interfered. 

Mr.  Eddia : — If  the  question  of  maintenance  can  be  suflSciently 
raised  in  the  declaration,  there  is,  no  doubt,  no  case  in  equity. 
But  the  right  of  action  here  in  no  way  depends  upon  or  arises  out 
of  the  contract  of  maintenance.  If  the  right  of  the  Plaintiff,  in 
respect  of  which  he  sues,  is  derived  under  a  title  founded  on 
champerty  or  maintenance,  the  Court  will  hold  the  suit  of  the 
Plaintiff  to  have  failed :  Hilton  v.  Woods  (2),  and  the  cases  there 
cited.  But  here  a  plea  of  the  illegal  contract  would  be  no  bar  to 
the  action. 

The  Vicb-Chancellor  : — The  court  of  law  is  quite  competent 
to  decide  what  amount  of  costs  Ayres  is  entitled  to  recover.  The 
consequence,  whatever  it  may  be,  of  maintenance  is  a  question  to 
be  tried  at  law. 

Mr.  Eddis  and  Mr.  WiUis:— 

The  course  of  proceeding  at  law  would  be  this : — When  Elhorough 
had  paid  the  whole  bill  in  obedience  to  the  judgment,  he  might 
proceed  by  a  separate  action   against  the  individual  who  had 

.  (1)  3  Ves.  494,  502.  (2)  Law  Rep.  4  Eq.  432,  439. 


Atbes. 
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V.-0.  J.      injured  him.    The  Court  will]  interfere,  if  only  to  avoid  circuity 

1870       of  action. 

Elbobough       Upon  demurrer,  it  must  be  taken  as  true  that  Aahurat,  Morris,  it 

Atres.       ^'  *^^^  their  instructions  wholly  from  the  company,  and  not  from 

""^        Ayres.    The  object  was  to  give  to  the  company  the  benefit  of  the 

action  against  Ayres  ;  and  the  result  will  be  to  make  Mr.  Elborough 

pay  all  the  costs,  for  not  one  penny  of  which  the  solicitors  hold 

At/res  to  be  liable. 

[They  also  referred  to  WiUiams  v.  Bdberts  (1) ;  and  Saukitis 
Pleas  of  the  Crown  (2).] 

Sir  W.  M.  James,  V.C.  :— 

When  the  first  ex  parte  application  was  made  to  me  in  this  case, 
I  expressed  a  very  strong  opinion  that  the  bill  was  entirely  noyel, 
and  could  hardly  be  sustained.  But  upon  very  strong  pressure 
being  put  upon  me,  that  I  should  only  be  delaying  the  action  for 
twenty-four  hours,  and  that  the  whole  matter  might  then  be  fully 
argued,  I  consented  to  grant  an  interim  injunction  extending  oyer 
those  twenty-four  hours,  with  the  view  of  bringing  the  motion  on 
to  be  heard  on  the  seal-day ;  at  the  same  time,  however,  taking 
the  somewhat  unusual  precaution  of  making  the  solicitor  for  the 
Plaintiff  enter  into  a  personal  undertaking  that  no  advantage 
should  be  taken  of  the  delay  to  prevent  the  execution  from  having 
its  proper  effect. 

I  am  of  opinion  now  that  there  is  no  case  here  for  the  inte^ 
ference  of  a  court  of  equity. 

The  case  is  simply  this :  A  gentleman  of  the  name  of  Ayres  has 
brought  an  action  against  a  Mr.  Elborough  for  malicious  prosecutioD; 
he  has  recovered  a  verdict  for  £50  in  that  action,  and  he  is  entitled, 
according  to  the  practice  at  common  law,  to  the  £50,  and  to  his 
taxed  costs  in  the  action.  But  it  is  said  that  when  he  brought 
that  action  he  was  backed  up  in  it  by  an  illegal  resolution  of  oe^ 
tain  directors,  in  which  the  solicitor  of  the  company  in  fact  joined 
— ^the  solicitor  who  was  the  attorney  in  the  action — and  that  that 
illegal  resolution  amounts  at  common  law  to  the  offence  of  main- 
tenance.   That  was  a  matter  perfectly  well  known  in  the  action. 

(1)  8  Hare,  315.  (2)  Ed.  of  1824,  vol.  I  p.  455. 
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It  is  admitted,  in  fact,  that  as  the  action  was  Mr.  Ayrea'  action, 
he  wonld  be  entitled  to  the  damages ;  and  the  fact  that  he  was 
assisted  illegally,  if  he  was  assisted  illegally,  it  is  admitted,  would  ] 
not  be  any  plea  or  answer  to  the  action  at  law.  I  apprehend  that 
it  clearly  would  have  been  no  ground  for  interference  by  this 
Court  to  prerent  the  action  from  going  on. 

I  recollect  there  was  a  case  of  something  of  the  same  kind  many 
years  ago  in  this  Conrt.  There  was  a  case  of  Evana  v,  Prothero, 
in  which  I  was  engaged  during  many  years  of  my  professional  life ; 
and  in  one  of  the  many  phases  of  that  case,  I  made  a  similar 
attempt  before  the  ViceOiancellor  Wiffram.  The  ease  is  not 
reported  upon  that  point  There  the  real  Plaintiff  was  a  person 
who  had  bought  a  contested  title  from  an  administrator,  and  having 
bongbt  it,  be  brought  an  ejectment  in  his  own  name.  The  Defen- 
dants succeeded  in  the  Court  of  Common  Fleas  in  getting  rid  of 
the  Terdict  in  that  action,  upon  the  ground  that  it  was  the  action 
of  a  person  who  had  bought  it  by  a  contract  of  champerty  and 
maintenance.  Th«n  this  course  was  adopted.  A.  new  action  was 
immediately  brought  in  the  name  of  the  rendor,  but,  of  course,  by 
the  purchaser.  1  applied  to  Vice-Chancellor  Wigram  to  stay  that 
action  upon  the  ground  that  it  was  a  fraud — that,  as  the  law  did 
not  allow  a  man  to  buy  a  contested  title  and  bring  an  action  in 
his  own  name,  it  would  not  allow  him  to  get  rid  of  the  difficulty 
by  bringing  an  action  in  the  name  of  the  vendor ;  and  I  must  say 
1  tboogbt  I  bad  good  ground  for  the  ai^:nment.  However,  it  was 
not  acceded  to. 

In  this  case,  whether  what  hss  taken  place  here  does  or  does 
not  amount  to  maintenance,  is  a  thing  on  which  I  am  not  going 
to  express  any  opinion.  It  appears  to  me,  bowerer,  that  such  a 
transaction  as  this  would  require  to  be  very  carefully  considered, 
whether  by  this  Court  or  by  a  court  of  law,  before  it  came  to  the 
conclusion  that  it  was  a  transaction  of  maintenance.  Cases  have 
been  referred  to  in  which  it  has  been  held  that  a  master  may, 
under  speciAl  circumstances,  and  only  under  special  circumstances, 
supixnt  his  servant's  litigsticm.  But  none  of  those  are  cases  in 
which  the  whole  thing  arose  out  of  the  relation  of  master  and 
■errant, 

in  this  case  the  Plaintiff  at  law,  Mr.  Ayrei,  was  in  fact  made 
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y^a  J.  the  subject  of  a  prosecution,  by  reason  of  something  done  by  him 
1870  as  secretary  of  the  company.  He  had  issued  a  certain  statement 
Elbobouoh  of  accounts  or  balance-sheet,  which  of  course  he  had  done  as 
Aybbs.  secretary  of  the  company,  and,  it  must  be  assumed,  with  the 
— "  knowledge  and  sanction  of  the  directors  of  the  company.  At  all 
events,  he  was  made  the  subject  of  an  application  to  the  Lord 
Mayor,  on  the  ground  of  a  misdemeanour  in  respect  of  that 
which  he  had  done  as  secretary  of  the  company.  That  came  to 
nothing,  and  the  application  was  dismissed  by  the  Lord  Mayor, 
apparently  upon  a  ground  somewhat  in  the  nature  of  a  demurrer, 
that  the  whole  thing  was  at  that  time  before  this  Court,  and  that 
this  G!ourt  could  deal  with  it  That  is  the  statement  in  the  bill. 
After  that,  Mr.  Ayres  was  minded — and  it  seems  to  me  very 
naturally  and  reasonably  minded,  as  he  had  been  the  subject  of  a 
prosecution  of  this  kind — to  bring  an  action  for  malicious  prosecu- 
tion. It  appears  to  me,  then,  it  was  not  unreasonable — certainly  it 
does  not  strike  one  as  being  in  itself  morally  wrong — that  the 
directors  should  meet  and  pass  a  resolution,  and  say :  "  As  yon  hare 
incurred  all  this  in  our  service,  we  will  not  put  you  to  the  expense 
and  risk  of  litigation,  but  we  will  take  upon  ourselves  the  duty 
of  instructing  our  solicitor  to  proceed  for  you."  It  is  said  that 
that  was  illegal  as  between  the  directors  and  the  company,  but 
that  is  a  matter  with  which  I  have  nothing  at  all  to  da  The 
directors,  at  all  events,  instructed  the  solicitor,  and  the  solicitor 
accepted  instructions  from  them,  to  take  proceedings  in  the  name 
of  Ayres,  just  as,  it  appears  to  me,  the  thing  must  have  occurred 
very  commonly  in  rural  life.  A  country  squire,'  if  his  game- 
keeper or  bailifir  has  been  made  the  subject  of  proceedings  of  this 
kind,  brings  an  action  in  the  name  of  the  gamekeeper  or  bailiff: 
and  I  think  many  a  country  gentleman  would  be  very  much 
startled  to  find  that  he  had  been  guilty  of  an  offence  if  he  had 
simply  taken  up  his  servant's  cause  for  something  which  the  servant 
had  been  exposed  to  in  his  service.  However,  it  does  not  appear 
to  me  necessary  that  I  should  express  any  conclusive  opinion  upon 
that  point,  because  it  does  not  seem  to  me  to  be  necessary  for 
the  decision  of  this  case. 

What  I  have  been  looking  for,  during  the  whole  of  the  aiga- 
ment  which  has  been  addressed  to  me  very  forcibly  by  the  counsel 
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for  the  Plaintiffy  is  something  like  an  authority  or  principle  for     y.-0.  J. 
the  interference  of  this  Court  in  the  matter.    It  is  said  that  this       1870 
was  wrong — this  was  a  constructive  fraud.    But  the  Plaintiff  is    Elbobough 
entitled  at  law  to  a  verdict  for  £50.    The  offence,  if  it  be  an      atsbs. 
offence  at  all,  is  an  offence  at  law — ^it  is  not  an  equitable  offence.       ""~ 
It  is  a  common  law  or  statutable  offence  of  maintenance,  if  main- 
tenance there  be.    If  that  is  in  any  way  a  defence  to  the  action, 
or  a  ground  for  interference  with  the  action,  that  is  clearly  a  legal 
matter.    Then,  as  the  result  of  the  verdict,  Mr.  Ayres  is  entitled  to 
his  taxed  costs.    What  the  amount  of  the  costs  to  be  allowed  is, 
seems  to  me  to  be  exclusively  and  essentially  a  matter  for  the 
Ooort  of  common  law  itself  to  deal  with. 

Then  it  is  said,  '*  You  are  allowing  a  man  to  receive  costs 
although  he  has  never  incurred  those  costs."  If  that  be  so,  that 
again  seems  to  me  to  be  essentially  a  matter  for  the  court  of 
common  law  to  consider.  Are  they  really  bond  fide  costs  which 
he  is  entitled  to,  according  to  the  true  meaning  of  the  Act  of 
Parliament,  which  says  that  in  certain  cases  a  man  shall  have  his 
costs?  Take  the  case  of  a  man  claiming  £50  for  a  professional 
witness,  who  came  for  nothing,  and  never  intended  to  receive  any- 
thing. That  would  surely  be  a  matter  for  the  Taxing  Master, 
subject  to  the  revision  of  the  Court.  So  it  appears  to  me  that 
this  bill  asks  me  to  interfere  with  the  C!ourt  of  common  law  in  a 
matter  peculiarly  and  exclusively  within  its  jurisdiction,  that  is  to 
say,  the  amount  of  costs  which  a  successful  suitor  is  entitled  to 
liave  on  taxation  allowed.  There  have  been  no  authorities  cited 
to  me  in  support  of  any  such  interference  as  that,  and  I  certainly 
am  not  going  to  be  the  first  Judge  in  this  Court  to  set  such  a 
precedent. 

The  demurrer  therefore  must  be  allowed,  with  costs,  including 
the  costs  of  the  motion. 

Solicitors  for  the  Plaintiff :  Messrs.  Jones  &  Boddinffton. 
Solicitors  for  the  Defendants :  Messrs.  Ashurst,  Morris,  dk  Co. 
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T.-aJ.  COOTE  V.  LOWNDES. 

^ '  Adminiitratumr-Locke  Kin^s  Act  (17  &  18  FtW.  c.  113)—"  C(m<rary 

Jima  29,  80.  Intention.'' 

Where  a  testator,  by  a  will  dated  ia  1857,  afler  giying  a  general  diiectioo 
that  his  debts  should  be  paid  as  soon  as  oould  be  after  his  decease,  deviaed 
in  strict  settlement  real  estates  which  were  subject  to  mortgages ;  directed 
the  trustees,  during  minorities,  to  receiye  the  rents  and  profits  of  the  estates, 
and  thereout,  amongst  other  things,  to  keep  down  the  interest  of  any  sums 
which  might  be  charged  by  way  of  mortage,  or  otherwise,  on  the  premises; 
gave  power  of  sale  and  exchange  over  part  of  the  mortgaged  estates  only; 
and  bequeathed  his  residuary  personalty  to  his  next  of  kin : — 

Edd,  that  no  contrary  intention  had  been  suffioiently  ragnified  to  exdode 
the  operation  of  Locke  Kin^n  Act. 

Observations  on  a  dictum  in  Femhroohe  v.  Friend  (1). 

FuBTHEK  CONSIDEKATION. 

Amongst  the  questions  in  this  suit  was,  whether  Locke  King's 
Act  (17  &  18  Vict,  c.  113)  applied  under  the  following  drciim- 
stances : — 

Eyre  Coote,  the  testator,  who  died  on  the  23rd  of  August,  1864, 
was  immediately  before  his  death  seised  in  fee  simple  in  posses- 
sion of  real  hereditaments  in  England  and  in  the  QueetCs  (hunfy, 
Ireland.  He  was  also  possessed  of  a  life  estate,  with  power  of 
mortgage,  in  freehold  hereditaments,  called  the  **  Fingal  estate,'' 
county  DtMin,  which  had  been  the  subject  of  his  marriage  settle- 
ment. He  was  also  entitled  in  reyersion  in  fee  simple,  expectant 
on  the  death  of  Barbara  Lady  MUltoiJon^  to  other  freehold  here- 
ditaments in  several  counties  in  Ireland. 

The  testator^  by  his  will,  dated  the  18th  of  June,  1857,  in  the 
first  place,  directed  that  all  his  just  debts  and  funeral  and  testa- 
mentary expenses  should  be  paid  and  satisfied  as  soon  as  could  be 
after  his  decease.  He  then  gave  and  devised  all  the  meBsoages, 
lands,  and  hereditaments  in  Ireland  to  which  he  was  entitled  in 
reversion  on  the  death  of  Barbara  Lady  MiOtawny  to  the  use  and 
intent  that  his  wife  should  receive  and  take  an  annuity  or  yearly 
rent-charge  of  £500,  to  be  yearly  issuing  and  payable  out  of  and 

(1)  IJ. & H.  132. 
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chargeable  upon  all  and  singular  the  said  hereditaments  and  pre-     V.-O.  J. 
mises.    He  then  devised  his  mansion-house,  called  Wed  Parh,       1870 
and  all  his  freehold  hereditaments  and  real  estates  whatsoever,  as      coars 
well  in  England  as  in  Ireland,  whether  in  possession,  reversion,    Lo^raDEs. 
remainder,  and  expectancy  (but  subject  as  to  his  reversionary       — -- 
estate  to  the  said  annuity  or  rent-charge  of  £500,  and  subject  aj3 
regarded  the  estates  comprised  in  his  marriage  settlement  to  the 
uses  and  estates  thereby  limited  and  created),  to  trustees  and  their  , 

heirs  to  the  use  of  his  eldest  son  and  his  assigns  for  life  without 
impeachment  of  waste,  and  after  his  decease  to  the  use  of  his  first 
and  other  sons  in  tail  male,  with  remainders  over,  in  strict  settle- 
ment   It  was  provided  tiiat  if  any  person  for  the  time  being 
entitled  in  possession  to  the  rents  and  profits  as  tenant  for  life  or 
tenant  in  tail  should  be  under  twenty-one,  the]  trustees  should 
enter  into,  and  during  such  minority  should  continue  in,  possession  or 
receipt  of  the  rents,  issues,  and  profits,  and  manage  the  same,  with 
power  to  fell  timber ;  and  should  by  and  out  of  the  rents  and 
profits,  after  deducting  the  expenses  of  management,  repairs,  and 
insurance,  and  other  outgoings,  "  and  keeping  down  any  annual 
sum  or  sums  of  money  which  may  be  charged  upon  the  same 
hereditaments  and  premises,  or  any  part  or  parcel  thereof,  and  the 
interest  of  any  principal  sum  or  sums  of  money  which  may  be 
charged  by  way  of  mortgage,  or  otherwise,  upon  the  same  pre- 
mises, or  any  part  or  parts  thereof,"  apply  any  sums  they  should 
think  proper  in  the  maintenance  and  education  of  such  minor; 
and  invest  the  surplus,  and  accumulate  the  income,  and  pay  such 
accumulated  fund,  provided  it  did  not  exceed  £20,000,  to  such 
person,  on  attaining  twenty-one,  as  personal  estate ;  and  to  stand 
possessed  of  any  surplus  over  £20,000  upon  trust  to  apply  the 
same  in  like  manner  as  tiie  moneys  to  arise  from  any  sale.    The 
will  also  contained,  as  to  the  Irish  estates  only,  usual  powers  of 
sale,  and  reinvestment  in  freehold  hereditaments,  and  of  exchange. 
The  testator  devised  and  bequeathed  his  copyholds  and  lease- 
holds on  lives  or  for  years  upon  corresponding  trusts,  charged  cer- 
tain annuities  upon  his  estate  of  Damerham,  in  WiUahiref  and 
bequeathed  his  personal  estate  to  his  trustees,  as  to  certain  chattels 
and  assets  specifically ;  and  as  to  the  residue,  to  the  persons  who 
would  be  entitled  tiiereto  under  the  Statute  of  Distributions. 

2F2  2 
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v.-O.  J.         The  bill  was  filed  in  1865  to  carry  the  trusts  of  the  will  into 

1870       execution,  and  prayed,  amongst  other  things,  for  a  dedaration 

Cocyra       whether  the  mortgage  debts  charged  upon  part  of  the  testator*s 

Lowndes     ^^  estates,  or  any,  and  what  parts  thereof,  were  or  were  not 

primarily  payable  out  of  the  personal  estate  of  the  testator. 

By  the  certificate,  dated  the  23rd  of  March,  1870,  it  appesTed 
that  the  incumbrances  affecting  the  real  estates  were  as  follows:— 

1.  A  mortgage  for  £5221  18a.  Id.  of  estates  at  Fardingbridgef 
Hants,  effected  on  the  27th  of  July,  1846,  by  the  guardians  of  the 
testator,  then  an  infant,  the  estates  having  been  purchased,  with 
the  sanction  of  the  Court,  on  behalf  of  the  testator,  then  a  minor. 
This  mortgage  had  been  transferred  on  the  25th  of  August,  1851. 

2.  A  jointure  rent-charge  of  £1000  per  annum  on  the  Fingal  estate, 
county  Dublin,  in  favour  of  the  testator's  widow,  effected  by  him 
on  the  12th  of  February,  1857,  on  the  occasion  of  his  marriage. 

3.  A  charge  on  the  same  estate  of  £10,000  for  portions  for  younger 
children  of  the  same  date.  4.  A  mortgage  for  £14,320  and  interest 
on  the  Boivleshury  farm,  Damerham^  WUU,  effected  by  the  testator 
on  the  11th  of  August,  1860.  5.  A  mortgage  for  £20,000  and 
interest  on  five  farms  in  Hampshire,  dated  the  12th  of  January, 
1863.  6.  A  second  mortgage  on  one  of  the  same  five  farms, 
nominally,  for  £3700,  but  really  to  secure  payment  of  two  annuities 
of  £50,  made  by  the  testator  on  the  13th  of  January,  1863.  7.  A 
second  mortgage  for  £10,000  on  the  Damerham  estate,  made  by 
the  testator  on  the  13th  of  May,  1863. 

Mr.  Brietowe,  Q.C.,  and  Mr.  CracknaU,  for  the  Plaintiff,  the  eldest 
son  of  the  testator : — 

The  first  mortgage  was  made  to  raise  money  to  buy  an  estate 
which  was  afterwards  put  into  settlement. 

» 

,    The  Vice-Chancellob  :— That  was  not  the  testator's  debt. 

Mr.  BristotDe : — ^As  to  -the  rest :  the  "  contrary  intention  **  which 
excludes  the  operation  of  Mr.  Locke  King's  Act  is  to  be  found  in  the 
following  circumstances :  There  is  a  direction  to  pay  debts  as  soon 
as  might  be,  but  no  power  to  sell  the  real  estates,  except  the  power 
of  sale  and  exchange  over  the  Irish  estates ;  so  that  the  mortgage 
debts  could  not  be  paid  immediately^  otherwise  than  out  of  the 
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personalty ;  the  real  estate  is  to  be  enjoyed  in  entirety  and  in      V.-C.  J. 
8trict  settlement.    The  income  is  to  be  accumulated  during  minori-        1870 
ties;  and  by  the  gift  of  residuary  personalty  there  is  no  intention    |  coote 
fihewn  to  benefit  any  particular  person.  Low-ndes 

It  must  be  admitted  there  are  no  express  words  indicative  of  the        

intention,  but  express  statement  of  intention  is  no  longer  held  to 
be  necessary,  as  Lord  CampbeU,  C,  seems  to  have  thought  in  Wool- 
dmeroft  v.  Woolstencroft  (1). 

In  Pembrooke  t.  Friend  (2),  where  there  was  a  direction  that 
debts  should  be  paid  as  soon  as  might  be  after  the  testator's 
decease,  followed  by  a  devise  in  fee  of  a  house  to  his  wife  abso- 
lutely, the  Lord  GhanceUor  (then  Vice-Chancellor  Wood)  in 
deciding  against  evidence  of  contrary  intention,  observes:  '^ There 
Avoold  have  been  more  room  for  argument  if  the  property  had  been 
devised  in  strict  settlement ;  but  the  gift  to  the  widow  being  in 
fee,  there  was  nothing  to  prevent  a  sale  for  payment  of  the  mort- 
gage debt  immediately  after  the  testator's  decease."  Here  the 
precise  case  arises,  and  a  contrary  intention  must  be  assumed* 

The  Vice-Chancellob  observed  that  in  that  case  there  did  not 
appear  to  have  been  any  power  of  sale.  His  Honour  also  referred 
to  -Eno  V.  Tatam  (3). 

Mr.  WiUcoehy  Q.G.,  and  Mr.  C.  Hdtt,  for  the  Defendants,  the  next 
of  kin  under  the  statute,  were  not  heard* 

Mr.  Eddis,  Q.G.,  and  Mr.  Faber,  for  the  trustees. 

Sib  W.  M.  Jakes,  V.C.  : — 

In  my  opinion  this  case  is  quite  clear. 

The  '^  contrary  intention  "  that  is  required  by  Mr.  Locke  King^s 

Act  must  be  '^  signified ;"  it  is  not  merely  to  be  guessed  at  by  the 

Court 
Here,  the  testator  by  his  will  directed  that  all  his  just  debts 

Bhould  be  paid  and  satisfied  as  soon  as  could  be  after  his  decease. 

If  the  case  had  stood  there,  it  could  not  have  been  seriously  con- 

(1)  2  D.  F.  &  J.  347.  (3)  4  Giflf.  181 ;  on  app.  32  L.  J.  (Ch.) 

(2)  IJ.  &  H.  132, 134.  150  ;  9  Jur.  (N.  S.)  225  ;  1  N.  K.  529. 
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T.-O.J.      tended  that  this  direction  amounted  to  a  declaration  that  the 

;  1870        mortgage  debts  were  to  be  paid  out  of  the  personal  estate. 

^^  But  then  followed  a  limitation  of  the  real  estate  in  a  coarse  of 

,    ^-         strict  settlement ;  and  an  obiter  dictum  of  the  present  Lord  Chan- 

—       cellor,  when  Vice-Chancellor  Woody  in  Pemhroohe  v.  Friend  (1)  was 

referred  to,  which  only  shews  how  dangerous  it  would  be  to  draw 

so  broad  a  conclusion  as  has  been  attempted  from  such  narrow 

premises  as  the  dictwn  in  question.    In  this  case  the  testator  has 

excluded  any  such  conclusion  being  drawn  from  his  dispodtion, 

I  because  he  has  expressly  said  that   tiie    trustees  are,  daring 

minorities,  to  receive  the  rents  and  profits,  and  by  and  out  of  the 

same  are  to  keep  down  any  annuity  which  may  be  charged  on  the 

premises,  '^  and  the  interest  of  any  sum  which  may  be  charged  by 

way  of  mortgage  '*  on  the  same  premises. 

This  gentleman  was  an  Irish  as  well  as  an  English  proprietor; 

and  he  evidently  contemplated  that  the  mortgage  debts  would  go  on 

being  a  charge  on  his  Irish  estates,  from  generation  to  generation. 

I  can  see  no  indication  whatever  of  any  intention  to  take  tliis 

property  out  of  the  operation  of  Mr.  Locke  King^B  Act. 


Mr.  SdU  observed  that  the  decision  in  Pembrooke  y.  Friend  was 
made  upon  a  will  which  came  into  operation  on  the  19th  of  June, 
1856.  Since  that  date,  namely,  on  the  13th  of  August,  1859,  had 
been  passed  Lord  8i.  Leonards'  Act  (22  &  23  Vict.  c.  35),  by 
sees.  14  and  16  of  which,  where  by  any  will  coming  into  operation 
after  the  passing  of  the  Act,  the  testator  has  charged  any  real 
estate  with  the  payment  of  debts,  without  a  power  of  sale,  a  power 
of  sale  is  vested  in  the  trustees  or  executors. 

Solicitor  for  the  Plaintiff :  Mr.  P.  A.  Hanrotl. 
Solicitors  for  the  Defendants :  Messrs.  Church  &  Clarke ;  Messrs. 
Woodrooffe  &  Plaskitt. 

(1)  IJ.  &  H.  182, 134. 
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In  re  SANKEY  BEOOK  COAL  COMPANY.  (No.  2.)     v.^.  J. 

Compantf — CdR — Borrowing  Powers — Mortgage  (f  future  CaUs, 

Under  a  power  to  ^pledge,  mortgage,  or  charge  the  works,  hereditaments, 
plant,  property,  and  efifects  of  the  company,"  in  order  to  secure  the  repayment 
of  moneys  horrowed,  the  proceeds  of  a  call  already  made,  but  not  yet  paid, 
may  be  charged,  bat  not  the  proceeds  of  a  future  calL 

IHTS  was  an  adjourned  summons  on  behalf  of  the  AHianee  Bank, 
that  the  liquidators  of  the  Sankey  Brook  Coal  Company,  Limited, 
might  be  ordered  forthwith  to  pay  to  the  bank,  out  of  the  call 
made  by  them  on  the  2nd  of  NoTember  as  such  liquidators,  the 
amount  due  to  the  applicants  in  respect  of  the  sum  of  £10,000 
adyanoed  by  them  to  the  company,  and  which  the  company  agreed 
to  pay  to  them  out  of  such  call, 

A  previous  application  by  the  bank,  under  the  winding-up  of  the 
company,  arising  out  of  the  same  transaction,  will  be  found  reported 
in  In  re  Sankey  Brook  Coal  Company  (1). 

It  will  be  sufficient  now  to  state,  that  in  the  early  part  of 
August,  1869,  the  company  were  indebted  to  the  bank  in  a  sum  of 
£10,000,  on  certain  acceptances  of  the  company  which  had  been 
discounted  by  the  bank,  and  which  the  directors  of  the  bank  de- 
diued  to  renew.  A  letter  was  written  by  a  director  of  the  com- 
pany to  the  chairman  of  the  bank  on  the  2nd  of  August^  1869, 
proposing  the  following  arrangement  (as  the  company  were  unable 
immediately  to  meet  the  claim) : — ^That  the  bank  should  draw  a 
bill  at  two  months  from  the  6ih  of  August  for  £5000,  and  another 
at  four  months  for  the  balance  (£5000)  of  the  debt»  with  interest, 
due  at  maturity — these  to  be  accepted  with  the  seal  of  the  company. 
To  provide  for  these  acceptances,  the  company  proposed  to  make  a 
call  of  5s.  per  share  at  their  annual  meeting  on  the  9th  of  August, 
which  would  yield  more  than  the  first  acceptance  of  £5000,  and 
the  assets  would  be  at  the  bank  in  the  usual  way.  Should  the 
company  not  succeed  in  selling  the  colliery,  they  would  make 
another  call  of  5a.,  and  so  meet  the  second  draft  at  maturity. 

The  proposal  was  accepted  by  the  bank  upon  the  understanding 

(1)  Law  Hep.  9  Eq.  721. 
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V.-0.  J.     that  a  resolution  would  be  passed  at  the  meeting  to  be  held  on  the 

1870        9th  of  August,  calling  up  5$.  per  share  of  the  company's  uncalled-up 

In  re       Capital — ^the  proceeds  of  such  call  to  be  deposited  with  theAUiance 

B^S^  ^  to  -"t  ^^  -*t-ity  of  the  notes.  Pursuant  to  this  arrange- 

CkwAVT.     ment,  the  bank  retired  the  acceptances  of  the  company  for  £10,000 

falling  due  during  August,  1869.    A  call  of  ds.  per  share  was  made 

by  the  directors  of  the  company,  and  £2752  8d.  lOd.  was  paid  into 
the  bank. 

On  the  17th  of  September,  1869,  a  resolution  was  passed  to 
wind  the  company  up  voluntarily,  and  liquidators  were  appointed. 
In  December  an  order  was  made  by  the  Court  to  continue  the 
winding-up  under  supervision.  The  balance  of  the  call  of  the  9th 
of  August,  1869,  received  by  the  liquidators  since  the  17th  of  Sep- 
tember, 1869,  and  amounting  to  £3713  lis.  ^d.,  had  been  paid  by 
the  liquidators  to  the  bank  under  an  order  made  by  the  Yice- 
Chancellor  on  the  15th  of  February,  1870  (1). 

On  the  2nd  of  November,  1869,  a  second  call  of  5a.  per  share 
was  made  by  the  liquidators,  and  on  their  refusal  to  pay  to  the 
bank  any  portion  of  the  money  received  in  respect  of  this  call,  this 
summons  was,  in  May  last,  taken  out  on  behalf  of  the  bank,  for  an 
order  upon  the  liquidators  to  pay  to  the  bank  the  amount  due  to 
them  in  respect  of  the  £10,000  advanced  by  them  to  the  com- 
pany, and  which  the  company  had  agreed  to  pay  to  the  bank  out  of 
the  call. 

Mr.  Kajfy  Q.C,  and  Mr.  W,  F.  Bobin9on,  in  support  df  the  appli- 
cation, contended  that  the  case  was  concluded  by  the  former  deci- 
sion. The  bank  was  dealing  with  a  trading  company  whidi  had 
power  to  borrow,  and,  as  a  security  for  the  repayment  of  moneys 
borrowed,  to  "  pledge,  mortgage,  or  charge  the  works,  heredita- 
ments, plant,  property,  and  effects  of  the  company"  (2).  And  under 

(1)  Law  Bep.  9  Eq.  721.  the  company)  borrow,  and  aflier  reptj- 

(2)  Articles  of  Aaiiociation,  Clause  29,  ment  of  any  money  so  borrowed,  re- 
provided  that  *'  the  directors  may  from  borrow,  on  mortgage,  or  debenture,  or 
time  to  time,  under  a  resolution  of  bond,  any  sum  or  sums  of  money,  not 
the  company  made  in  ordinary  general  exceeding  in  the  whole  £20,000,  and 
meeting  (at  which  meeting  there  at  such  rate  of  interest  as  to  the  direo- 
•hould  be  present,  in  person  or  by  tors  should  seem  reasonable;  and  in 
proxy,  two-thirds  in  number  and  yalue  order  to  secure  the  repayment  of  the 
at  the  least   of   the  shareholders  of  moneys  so  to  be  borrowed,  and  the 
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this  power  the  company  were  authorized  to  mortgage  the  proceeds     V.-0.  J. 
of  a  call :  In  re  Humber  Ironworka  Company  (1),  especially  where^  as       1 870 
here,  money  was  borrowed  for  the  strict  purpose  of  carrjring  on  the       in  re 
business  of  the  company,  and  preventing  a  forced  sale.    This  call  b^^^^. 
of  November,  1869,  was  part  of  the  arrangement  with  the  bank,     ^^^• 
and  stands  on  precisely  the  same  footing  as  that  of  the  9th  of       -^ 
August,  to  which  the  bank  has  been  held  entitled.    No  doubt  the 
bank  could  not  have  compelled  the  directors  to  make  the  call ;  but 
as  soon  as  the  call  has  been  made,  and  the  proceeds  are  in  the 
hands  of  the  liquidators  as  part  of  the  outstanding  property  of 
the  company,  the  equity  of  the  antecedent  contract  attaches  in 
favour  of  the  bank,  and  the  proceeds  are  subject  to  their  charge : 
Eoiroyd  v.  Marshall  (2);   In  re  Panama,  New  Zealand,   and 
Australian  Boyal  Mail  Company  (3);  In  re  Stra/nd  Mtmc  EaU 
Company  (4). 

Mr.  Fry,  Q.C.,  and  Mr.  tf.  B.  Finch,  for  the  liquidators : — 

The  call  now  sought  to  be  attached  was  not  made  until  Novem- 
ber, 1869,  whereas  the  former  application  was  decided  in  fitvour  of 
the  bank  on  the  ground  that  the  money  sought  to  be  attached 
represented  the  proceeds  of  a  call  already  made,  as  distinguished 
from  a  future  and  prospective  calL  Future  calls,  which  are  to 
be  made  whenever  it  '^  shall  appear  to  the  directors  to  be  neces- 
sary or  expedient,'*  cannot  be  mortgaged  under  a  provision  autho- 
rizmg  the  directors  to  borrow  on  the  security  of  the  funds  or 
property  of  the  company :  Ex  parte  Stanley  {5) ;  King  v.  Marshall  (6). 

[They  were  stopped.] 

Mr.  Kay,  in  reply. 


interest  thereof,  and  any  lawful  or 
Qsnal  ooBts,  obarges,  alid  expenses,  the 
directors  may  pledge,  mortgage,  or 
charge  the  works,  hereditaments,  plant, 
property,  and  efifects  of  the  company ; 
and  in  any  such  mortgage  there  may 
be  inserted,  should  the  directors  think 
fit,  a  power  of  sale,  and  all  other  usual 
powers,  provisoes,  agreements,  and  de- 
clarations; and  every  such  mortgage, 


debenture,  and  bond  shall  be  under  the 
common  seal  of  the  company,  and 
countersigned  by  two  directors  and  the 
secretary." 

(1)  16  W.  R.  474, 667. 

(2)  10  H.  L.  C.  191, 211. 

(3)  Law  Rep.  5  Ch.  318. 

(4)  3  D.  J.  &  S.  147. 

(5)  83  L.  J.  (Ch.)  535. 

(6)  33  Beav.  565. 
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v.-o.  J.     Sib  W.  M.  James,  V.G.  : — 
]^  No  distinctioii  can,  I  think,  be  taken  between  this  and  Ek  forte 


In  re  Stonhtf  (1).  In  JSb  parte  8ta/nley  there  was  a  power  to  mortgage, 
Bbook  Ck)AL  which  was  substantially  the  same  as  the  power  in  this  case,  only  here 
%^^^'  the  words  are  *'  property  and  effects."  If  anything,  I  should  think 
—  the  addition  of  the  word  '*  effects  "  is  rather  against  the  applicants, 
because  you  use  the  word  '^  property"  in  some  sense  which  does  not 
include  everything,  and  then  use  the  word  **  effects."  Nobody  using 
the  word  '*  effects  "  as  a  word  of  enumeration  would  use  it  except  to 
enumerate  some  things.  I  do  do  not  think  that  the  use  of  the 
additional  word  "  effects"  can  in  any  way  enlarge  the  power,  and 
therefore,  haying  regard  to  Ex  parte  Stanley — ^in  which,  under  a 
power  to  charge  property,  which  is  a  thing  actually  existing,  a  charge 
of  this  nature  was  held  invalid — ^I  hold  that  the  equitable  charge  in 
this  case  was  beyond  the  power  of  the  directors.  I  may  uphold  my 
former  decision  by  saying  that  I  do  conceive  a  call  actually  made 
to  come  under  the  term  ''  property  and  effects."  It  is  something 
actually  made ;  and,  for  that  reason,  I  suppose  I  used  the  expres- 
sion that  the  transaction  was  not  completed  until  after  the  call 
was  made.    The  application  will  be  refused  with  costs. 

Solicitors :  Messrs.  Flux,  Armies,  &  BatvlinSy  agents  for  Messrs. 
Bateson,  Bdbinson,  dt Morris,  Liverpool;  Messrs.  Sharpe,  Parhen,  dt 
Pritchard,  agents  for  Mr.  Peace,  Wigan. 


V.-0.  J.  In  re  TELEGRAPH  CONSTRUCTION  COMPANY. 

1870 

^«-vw  Oomjxmy — Superfluous  Capital — Distribution  amongst  Sharehotders — Bsdudwn 

-^ff^  ^  *  of  Capital  and  Shares — Lease — Claim  of  Lessor  in  respect  of  future  Benit^ 

JuM  11.  Companies  Act,  1862,  s.  168— Companies  Act,  1867, «.  14. 

When  a  limited  company  teduoes  its  capital  a  lessor  is  entitled  to  ha?e  a 
sum  impounded  to  answer  future  rent 

Adjourned  sxjmmons. 

The  l}sllegraph  Corutruetion  and  Maintenance  Company  were 
originally  constituted  with  a  capital  of  £750,000,  in  37,500  shares 
of  £20  each.    Of  these  only  37,350  shares  were  actually  issued, 

(1)  33  L.  J.  (Ch.)  685. 
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and  these  haying  been  fully  paid  up,  the  present  capital  of  the     v.-a  J. 
company  was  £747,0009  in  37,350  shares.  1870 

The  company  were  now  desirous  of  paying  back  to  their  share-       j^  re 
holders  £8  a  share,  or  £298,800 ;  thus  leaving  themselves  with  a  o^^^j^ 
capital  of  £448,200,  in  folly  paid-up  shares  of  £12  each.  Company. 

With  this  object  they  had  passed  a  resolution  for  the  reduction 
of  their  capital  and  shares,  and  a  petition  had  been  presented  for 
an  order  confirming  the  reduction.  Notice  of  this  petition  had 
been  sent  to  the  company's  lessors  as  creditors  of  the  company. 

It  appeared  that,  under  a  lease  dated  the  23rd  of  Jmie,  1866, 
the  company  were  lessees  of  land  and  buildings,  as  to  the  bulk  of 
the  premises,  for  a  term  of  eighty  years  from  Michaelmas  1864, 
and  as  to  the  remainder  for  a  term  of  seventy-four  years  from 
Michaelmas  1870 — ^at  a  rent  of  £750  during  the  first  six  years  of 
the  former  term,  and  of  £960  during  the  residue  of  the  term.  The 
lease  was  granted  in  consideration  of  a  premium  of  £6000,  of  which 
£1000  was  paid  upon  the  execution.  The  remaining  £5000,  with 
£5  per  cent,  interest^  was  afterwards  commuted  to  a  yearly  pay- 
ment of  £400  during  the  first  twenty  years  of  the  term.  The 
lease  was  also  determinable  by  the  company  at  the  end  of  the 
first  or  any  succeeding  ten  years  of  the  former  term. 

The  company  had  entered  the  lessors  as  creditors  for  £227,  the 
apportioned  part  of  the  entire  rent  (£1150)  which  had  accrued  due 
smce  the  last  rent-day,  and  was  not  yet  payable. 

The  lessors,  on  the  other  hand  (who  were  trustees),  valued  their 
claim  to  this  extent,  that  they  were  willing  to  consent  to  an  appro- 
priation of  funds  equal  in  amount  to  the  balance  of  the  part-paid 
premium  (£4136  12«.  2i.),  and  three  years'  rent  (£2880),  making 
together  £7016  12».  2d. 

Mr.  Macnaghienf  for  the  lessors : — 

The  questions  are  two :  1.  Whether  we  have  any  locus  standi  at 
all  ?— 2.  Whether  the  Court  will,  under  the  circumstances,  dispense 
with  our  consent ;  and  if  so,  upon  what  terms  ? 

As  to  the  first  point,  sect  13  of  the  Companies  Ad,  1867 
(30  &  31  Vict,  c  131),  enacts  that  when  a  company  proposes  to 
reduce  its  capital,  "  every  creditor  of  the  company  who,  at  the  date 
fixed  by  the  Court,  is  entitled  to  any  debt  or  claim  which,  if  that 
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V.-C.  J.     date  were  the  commencement  of  the  winding  np  of  the  company, 

1870        would  be  admissible  in  proof  against  the  company/'  shall  be  entitled 

In  re       *^  object.     Then,  have  we  "a  debt  or  claim"  which,  mider  a 

Telbqkaph  winding-up,  would  be  *•  admissible  in  proof"  against  the  company? 

C0N8TRUCJTION  or'  r  y^         .      ^' 

Company.  I  say  we  have,  on  the  authority  of  In  re  Haytor  Oranits  Com- 
pany  (1),  reversing  a  decision  of  the  Master  of  the  Bolls  in  the 
same  matter  (2).  It  should  be  stated,  however,  that  some  doubt 
is  thrown  upon  the  question  by  the  decision  in  Horset^s  Claim  (3). 

It  must  be  admitted,  that  if  the  lessors  have  not  a  claim  "ad- 
missible to  proof"  within  the  158th  section  of  the  original  Act  of 
1862  (25  &  26  Vict.  c.  89),  they  have  no  remedy.  But  it  would 
seem  impossible  to  hold,  in  the  case,  for  instance,  of  a  large  hotel 
company  with  assets  unimpaired,  that  they  could  get  rid  of  the 
whole  obligation  of  their  lease  by  a  winding-up,  or  by  assigning  it 
to  a  pauper.  Suppose  the  company  were  to  neglect  the  obligation 
to  keep  insured,  in  the  event  of  a  fire  they  would  still  have  to  go  on 
paying  rent ;  and  for  that  the  shareholders  would  be  liable.  How, 
then,  can  it  be  said,  that  by  reducing  their  capital  inier  se^  the 
shareholders  have  got  rid  of  their  obligations  ?  They  have  no 
power  to  reconstitute  themselves.  A  company  may  be  in  a  con- 
dition to  be  wound  up  without  being  insolvent. 

Assuming  that  we  have  a  locus  standi,  the  next  question  is  as  to 
the  terms  on  which  the  Court  will  dispense  with  our  consent  The 
lessors,  being  trustees,  think  it  reasonable,  in  the  first  place,  that 
the  balance  of  the  premium  should  be  paid  into  Court ;  and  then 
that  three  years'  rent  should  be  impounded,  their  surveyor  having 
advised  them  that  in  three  years'  time  it  may  be  expected  that  the 
property  will  let  again. 

The  14th  section  is  express,  that,  if  the  company  do  not  admit 
the  full  amount  of  the  claim,  the  Court  may  "  inquire  into  and 
adjudicate  upon  the  validity "  of  the  claim  and  *'  the  amount ;" 
and  the  amount  fixed  by  the  Court  ''shall  be  set  apart  and 
appropriated.'* 

Mr.  Wiekens,  for  the  company : — 

The  authorities  by  no  means  shew  that  the  lessors  have  any 

(1)  Law  Eep.  1  Ch.  77.  (2)  Law  Bep.  1  Eq.  11. 

(3)  Law  Bep.  5  Eq.  561. 
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hcus  standi.    In  order  to  bring  the  leasors  within  the  14th  section,      V.-G.  J. 
it  is  essential  that  they  should  be  ''  creditors."    It  is  impossible  to       1870 
say  that  in  every  case  where  a  claim  can  be  entered  against  a       in  re 
company,  the  person  entering  such  a  claim  is  a  creditor.    The  coiS^ctiok 
claim  is  not  a  debt,  and  may  never  become  a  debt    All  that  was    Company. 
said  in  argument  in  In  re  Haytor  Oranite  Company  (1)  may  be 
repeated  here. 

As  to  the  amount  which  can  be  claimed,  the  balance  of  the  pre- 
mium is  clearly  no  longer  claimable,  inasmuch  as  it  has  been 
commuted  for  a  rent. 

Again,  the  nature  of  the  proceeding  will  be  considered.  The 
company  is  merely  getting  rid  of  its  superfluous  capital ;  the  value 
of  the  lessor's  security  is  not  substantially,  although  it  may  be 
nominally,  diminished.  A  creditor  must  not  object  capriciously. 
To  the  £8  proposed  to  be  repaid,  creditors,  if  and  when  they 
become  creditors,  will  be  entitled  to  have  recourse* 

The  words  "  claim  '*  and  "  proof  "  have  often  been  used  without 
due  discrimination,  but  it  is  submitted  that  they  mean  two  different 
things  ;  and,  following  Eorsey^s  Claim  (2),  the  Court  will  in  this 
case,  looking  at  the  merits  rather  than  the  technical  form,  dispense 
with  the  consent  of  the  lessors  altogether. 

Sib  W.  M.  James,  V.C.  : — 

In  this  case  it  seems  to  me  I  must  deal  with  this  company 
exactly  in  the  same  way  as  if,  instead  of  reducing  their  capital 
and  shares,  they  were  simply  dividing  a  sum  of  money,  amounting 
to  £8  a  share,  amongst  themselves. 

In  such  a  state  of  things  the  first  question  would  be,  "  Do  all 
the  creditors  agree  to  the  proposal  7* 

But,  then,  the  company  say  that  this  so-called  creditor  has  no 
heu8  standi  to  object,  because  he  has  not  got  a  claim  which  is 
admissible  to  proof  under  the  158th  section  of  what  is  called  the 
principal  Act  of  1862. 

I  think  we  must  give  a  liberal  construction  to  the  statute,  such 
as  is  consistent  with  common  justice  and  common  sense ;  and  it 
appears  to  me  it  would  not  be  consistent  with  common  justice  ot 

(1)  Uw  Kep.  1  Ch.  78^  79.  (2)  Law  Rep.  6  Eq.  561. 
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y.-G.  J.     common  sense  that  a  person  who  has  entered  into  a  contingent 

1870       obligation,  by  which  he  has  bound  himself,  should  be  permitted  to 

jj^       say  that,  because  the  contingency  has  not  yet  happened,  although 

Tklbobaph   ii  jnay  still  happen,  he  is  not  bound  to  give  any  security  in  respect 
ijassTEvcmoix      ,    •'•  **  a  ^  ^  * 

COHPAMT.       of  it. 

Here  the  shareholders  were  liable  to  the  extent  of  a  som  of 
£5000,  when  a  bargain  was  made  with  the  creditor  that  the  debt 
should  be  commuted  to  a  rent.  Then  the  shareholders  ask  to  be 
permitted  to  do  that  which  will  reduce  their  liability  to  the  extent 
of  £8  a  share.  I  have  no  doubt  that  a  man  in  the  situation  of  this 
lessor  has  a  right  to  be  consulted  before  the  liability  of  the  share- 
holders is  permitted  to  be  restricted.  The  shareholders — ^that  is  to 
say,  the  debtor — says, "  I  am  ready  to  pay  everything  that  is  due  to 
you  up  to  this  moment."  Thereupon  the  creditor,  on  the  autho- 
rity of  In  re  Sayior  ChranUe  Company  (1),  says,  "But  I  am  going 
to  take  in  my  claim  f  and  then  comes  the  authority  of  Soiney'% 
Claim  (2),  which  says,  ^  You  may  enter  the  claim  for  the  whole 
estimated  value  of  the  future  rent,  but  we  will  not  allow  you  to 
stop  the  distribution  of  the  assets  among  the  creditors." 

In  both  these  cases  we  all  know  that,  as  far  as  creditors  are  con- 
cerned, their  rights  take  precedence ;  but  if  it  comes  to  a  question 
of  distribution  of  assets,  the  Court  has  said  it  will  not  allow  a  daim 
in  respect  of  a  contingent  debt  to  stop  the  distribution  of  assets 
amongst  actual  creditors. 

Now,  here  I  am  dealing  with  the  same  sort  of  case  as  that  of 
a  distribution  of  assets,  but  amongst  shareholders,  instead  of 
amongst  creditors.  These  lessors  have  a  contingent  daim,  they 
may  become  creditors ;  and  I  think  that  shareholders  (I  am  not 
speaking  of  ordinary  creditors)  are  not  entitled  to  have  assets 
distributed  amongst  themselves  so  as  to  prejudice  the  claims  of 
contingent  creditors.  If  a  creditor  has  a  daim  which  is  admiasiUe 
as  a  contingent  daim,  that  ought  to  be  admitted  to  the  catalogne 
of  daims  admissible  to  proof  in  the  winding-up.  Sudi  a  proof  is 
not  a  proof  for  anything  payable  in  prsesetUiy  but  it  is  admissible 
as  a  proof  for  something  which  may  ripen  into  a  right  to  present 
payment 

These  lessors  have  a  claim  which  is  admissible  to  proof  for  a 
(1)  Law  Hep.  1  Ch.  77.  (2)  Law  Rep.  5  Eq.  56L 
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sum  which  may  become  payable  at  some  fdtnFe  day,  and  they  are      V.-G.  J. 
entitled  to  ask  the  Court  to  stop  a  distribution  of  the  assets       1870 
amoDgst  shareholders  until  their  claim  is  secured  jn  re 

I  am  of  opinion  that  the  lessors  are  entitled  to  hare  a  sum  c^J^^^k 
impounded  to  answer  this  contingent  debt.  Compant. 

[After  some  discussion,  the  sum  which  the  company,  as  lessees, 
were  required  to  pay  into  Court,  was  fixed  at  £7016  125.,  being 
the  balance  of  the  premium  remaining  unpaid,  together  with  three 
years'  rent.  This  sum  was  to  be  invested  and  retained  till  the 
29th  of  September,  1884,  with  liberty  to  either  party  to  apply ; 
the  company  to  pay  the  costs.] 


May  6.    The  matter  was  mentioned  again  to-day. 

Mr.  MacnoffJUen  said  that,  instead  of  the  above  arrangement,  the 
company  were  prepared  to  pay  to  the  lessors,  and  the  lessors  were 
prepared,  subject  to  the  approval  of  the  Court,  to  withdraw  their 
opposition,  on  being  paid,  the  unpaid  balance  of  the  premium. 

Mr.  WiekenSy  for  the  company. 

Sib  W.  M.  James,  V.C.  :— 
I  quite  approve  of  that  arrangement. 


June  11.    The  Petition  coming  on  to-day,  unopposed : — 

The  Yice-Chancellob  made  the  usual  order ;  and  fixed  a  fort- 
night from  that  day  as  the  period  after  which  the  words ''and 
reduced  "  might  be  discontinued.] 

Solicitors  for  the  Lessors :  Messrs.  Uptons,  Johnson^  &  Co. 
Solicitors  for  the  Company :  Messrs.  Birehamy  Ddrymple^  Drakes 
&Co. 
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v.-aj.  In  re  FORTUNE  COPPER  MININa  COMPANY. 

1870 

w^v^  Company — Winding-up — Petitioners  abroad — Affidavit  verifying  PetUion — 

May  27;'  Place  of  Business— Service  of  Petitim. 

June  25. 

"""  Where  a  winding-up  Petition  wbs  presented  under  a  power  of  attorney 

executed  by  Petitioners  resident  in  a  colony  to  a  solicitor  in  this  country,  it 
being  impossible  to  oomply  with  Kule  4  of  the  Order  of  Kovember,  1862, 
the  Court  made  the  order  upon  verification  of  the  Petition  by  an  affidarit 
of  the  solicitor,  deposing  of  his  own  knowledge  to  the  facts  stated  in  the 
Petition. 

Where  the  registered  place  of  business  of  a  company  had  been  demolished, 
service  on  directors  at  the  present  place  of  business,  though  not  registered, 
was  held  sufficients 

X  HIS  was  a  Petition  for  winding  up  the  Fortune  Capper  MitUng 
Company  of  Western  AuetraHa^  presented  under  a  power  of  attorney^ 
executed  by  the  three  Petitioners,  who  were  resident  in  Weriem 
AustroHiay  to  solicitors  in  this  country. 

The  4th  rule  of  the  General  Order  of  November,  1862,  regu- 
lating the  mode  of  proceeding  under  the  Companies  Act,  1862, 
provides  that  every  winding-up  Petition  shaU  be  verified  by  an 
affidavit,  in  the  form  or  to  the  effect  set  out  in  the  schedule ;  such 
affidavit  to  be  made  by  one  of  the  Petitioners,  if  more  than  one; 
and  such  affidavit  '^  shall  be  sworn  after  and  filed  within  four  days 
after  the  Petition  is  presented." 

Mr.  LoeocJe  Webb,  for  the  Petitioner,  asked  the  Court  to  dispense 
with  the  statutory  affidavit  in  this  instance,  inasmuch  as  it  was 
impossible  to  file  it  within  the  time  required. 

By  the  73rd  of  the  same  rules,  **  the  power  of  the  Court  to 
enlarge  or  abridge  the  time  for  doing  any  act,  or  taking  any  pro- 
ceeding^ to  adjourn  or  review  any  proceeding,  and  to  give  any 
direction  as  to  the  course  of  proceeding,  is  unaffected  by  these 
rules.** 

The  Yics-Chancellob  thought  the  proper  course  would  be  to 
apply  to  the  Lord  Chancellor. 

Mr.  WeVb,  on  the  6th  of  June,  applied  to  Lord  Hatherley  and 
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Lord  Justice  Oiffard,  and  referred  to  In  re  Anglo-Danish  Steam 
Navigation  Company  (1) ;  and  to  In  re  London  and  Westminster  Co- 
operaiive  Store  Company  (2).  Their  Lordships  said  that  if  an 
affidavit  were  filed  within  a  week  by  some  person,  deposing  from 
his  own  knowledge,  and  not  merely  to  his  belief,  as  to  the  facts 
stated  in  the  Petition,  such  affidavit  might,  under  the  special 
circamstances,  be  admitted  as  sufficient. 


V.-C.  J. 

1870 

In  re 
FOBTTTKE 

Copper 

Mining 

Company. 


June  25.     Mr.  Webb  this  day  asked  for  the  winding-up  order. 

He  read  an  affidavit  which  had  been  filed  by  the  solicitor 
stating  that  he  had  had  an  interview  with  the  secretary  of  the 
company,  who  told  him  that  the  company  had  for  twelve  months 
past  ceased  to  carry  on  business ;  that  they  were  deeply  involved 
in  debt ;  that  money  was  required  to  meet  claims,  but  that  the 
company  had  no  money  and  no  means,  having  expended  their 
capital,  and  having  attempted  to  raise  further  capital  and  failed. 

It  was  further  deposed  that  the  company's  registered  place  of 
business  had  been  demolished  in  the  course  of  some  alterations ; 
that  its  business  was  now  being  carried  on  at  an  office  at  No.  2, 
Broad  Street,  which  had  not  been  registered  ;  and  that  the 
secretary  and  two  directors  had  been  served,  under  Bule  3,  with  a 
copy  of  the  Petition  at  No.  2,  Broad  Street. 


The  Yige-Chancellob  considered  the  evidence  sufficient,  and 
held  the  service  to  be  sufficient,  and  made  the  order. 


Solicitor :  Mr.  8.  J.  Dato. 

<1)  15  W.  B.  105 ;  16  L.  T.  (N.  &)  407, 


(2)  17  L.  T.  (N.  P^  559. 


^ouX. 
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June  27,  28. 


v.-o.  J.  BETTS  V.  GALLAIS. 

1870 

Patent — JEhcpiratioiP'^Equitahle  Bduf^^Damagen. 

The  Court  will  not  entertain  a  bill  for  the  mere  purpose  of  giving  relief 
in  damages  for  the  infringement  of  a  patent  when  the  bill  has  been  filed  so 
immediately  before  the  expiration  of  the  patent  as  to  render  it  impooible  to 
have  obtained  an  interlocutory  injunction. 

X  HIS  was  a  bill  praying  an  injunction  to  restrain  the  infringe- 
ment of  the  PlaintiflTs  patent  for  the  '*  invention  of  a  new  manu- 
factnre  of  capsules,  and  of  a  material  to  be  employed  therein;'' 
an  account ;  and  compensation  in  damages. 

The  patent,  which  was  obtained  in  January,  1849,  was  prolonged 
for  a  period  of  five  years  from  the  expiration  of  the  original  letters 
patent,  and  the  extended  term  expired  on  the  12th  of  January,  1868. 

The  present  bill  was  filed  on  the  8th  of  January,  1868  (four 
days  only  before  the  expiration  of  the  patent.) 

No  application  had  been  made  for  an  ex  parte  or  interim 
injunction. 

The  validity  of  the  patent  was  admitted  by  the  answer. 

Mr.  WiUcock,  Q.C.,  and  Mr.  Everitt^  for  the  Plaintiff,  cited  Datfen- 
port  V.  Rylanda  (1)  as  shewing  that,  where  tbere  was  a  right  to  an 
injunction  to  restrain  the  infringement  of  the  patent  at  the  time 
of  filing  the  bill,  the  Court  would  not,  at  the  hearing,{refuse  the 
Plaintiff  an  inquiry  as  to  damages,  notwithstanding  the  expiration 
of  the  patent  pending  the  litigation.  In  this  case;^  as  there,  the 
Plaintiff  had  a  clear  locfM  standi  at  the  date  of  filing  the  biU,  and 
was^  thereupon  entitled  to  relief  in  damages,  although  the  right  to 
an  injunction  had  expired. 

Mr.  Kay,  Q.C.,  Mr.  Mdis^  Q.C.,  and  Mr.  Langley,  for  the  Defendant, 
were  not  called.  upon« 

Sir  W.  M.  James,  V.C.  : — 

I  am  of  opinion  that  this  bill  cannot  be  sustained.  I  entirely 
agree  with  every  word  which  fell  from  the  Lord  Chancellor  in 

(I)  Law  Eep.  1  Eq.  3C2. 


1^    '  / 


YOL.  X.]  EQUITY  GASES.  393 

Davenport  v.  Bylands  (1).    Bat  I  think  he  never  intended  to  give  y.<x  j. 
countenance  to  such  an  application  as  this^  where  the   patent        1970 

expired  within  a  few  days  after  the  bill  was  filed,  and  the  Plaintiff  ^^ 
must  have  known  that  it  was  utterly  impossible  he  could  have         ^* 

Gallais. 

obtained  any  equitable  rehef  before  the  patent  expired.     At  the        

time  of  filing  this  bill  there  was  a  mere  claim  for  damages.  In 
Price's  Patent  Candle  Company  v.  Bautoen's  Patent  Candle  Com- 
pany (2),  which  was  cited  in  Davenport  v.  Bylanda,  there  was  an 
actual  loeua  standi;  but  this  is  a  mere  device  to  transfer  a  plain 
jurisdiction  to  award  damages  from  the  Court  to  which  that  juris- 
diction properly  belongs,  to  this  Court. 
That  being  so,  the  bill  must  be  dismissed  with  costs. 

Solicitors :  Mr.  F.  Kent ;  Messrs.  jFZims,  Arffles,  &  BawUns^ 


EISHTON  V.  GEISSELL.  v.-CJ. 

1870 
Manager — Salary  measured  by  Percentage  cf  Profits — Arrears  of  Salary —  ,^v^ 

Interest.  April  22,  25. 

Defendant,  an  .owner  of  ironworks,  engaged  the  Plain  tiff  as  his  manager, 
and  Yerhallj  agreed  to  pay  him  7^  per  cent,  of  the  profits,  to  be  made  up  to 
£500  in  any  year  in  which  the  profits  should  be  less  than  that  sum.  For 
several  years  Defendant  paid  the  Plaintiff  at  the  rate  of  £500,  but  it  turned 
out  that  in  some  of  the  years  the  percentage  of  profits  exceeded  £500 ;  and  a 
sum  consisting  of  the  total  of  these  overbalances  had  been  found  due  from 
the  Defendant  to  the  Plaintiff: — 

Held,  that,  in  the  absence  of  fraud,  the  Plaintiff  was  not  entitled  to  interest 
on  each  overbalance  as  from  the  year  in  v^hich  it  was  ascertained,  but  only 
to  interest  from  the  time  of  demand. 

Pearse  v.  Oreen  (8)  distinguished. 

Further  consideration. 

In  June,  1858,  Eenry  QrieeeUy  the  owner  of  ironworks  near 
London^  called  the  Begeni'e  Canal  Iromoorks,  agreed  to  employ 
the  Plaintiff,  John  Edward  Mdkon  Bishton,  as  his  manager,  and 
yerhally  agreed  to  give  him  an  allowance  of  7^  per  cent,  of  the 

(1)  Iaw  Kep.  1  Eq.  802.  (2)  4  K.  &  J.  727. 

(3)  IJio.  A  W,  135. 

2  G^2  2 
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Y.-G.  J.    '  profits  of  the  business,  to  be  made  up  to  £500  in  any  year  in 
.1870        which  such  share  of  profits  should  be  less  than  that  sum. 
BuHTON         From  1858  to  June,  1864,  Bishton  regularly  drew  a  salary  of 

.GB.i-.u..    £500  a  year. 

In  July,  1864,  OrisseU  sold  the  ironworks  to  a  company,  and  on 

the  13th  of  September,  1864,  he  handed  to  Orissdl  a  cheque  for 
£554,  in  discharge  of  the  amounts  by  which,  in  some  of  the  above 
years,  according  to  Orisselts  estimate,  the  7j^  percentage  on  the 
profits  had  exceeded  £500  a  year. 

Eishion,  being  dissatisfied  with  this  estimate,  made  counter  de* 
mands,  which  were  not  acceded  to,  and  in  April,  1865,  filed  a  bill 
against  Orissell  for  specific  performance  of  tbe  agreement,  and 
an  account,  and  payment;  and  a  decree,  directing  accounts  and 
inquiries,  was  made  on  the  19th  of  July,  1867. 

Prior  to  the  taking  of  the  accounts  in  Chambers,  several  ques- 
tions were  submitted  to  the  decision  of  the  Court ;  and  the  Lord 
Chancellor  (then  Vice-Chancellor  Wood)^  in  giving  judgment  on 
the  18th  of  February,  1868,  expressly  held  (amongst  other  things) 
that  the  position  of  the  Defendant  was  not  that  of  a  partner,  but 
simply  one  of  a  foreman,  with  a  salary,  the  amount  of  which  was 
to  be  £500,  or  an  amount  to  be  measured  by  the  percentage  of 
7i  per  cent,  on  the  profits,  if,  and  when,  such  percentage  exceeded 
£500.     See  the  report  (1). 

The  Chief  Clerk,  by  his  certificate  dated  the  3rd  of  March,  1870, 
found  that  the  7^  percentage  on  profits  exceeded  £500  in  two 
years  only — namely,  1859  and  1861 ;  and  that  there  was  doe  to 
the  Plaintiff  on  the  81st  of  December,  1859,  a  sum  of  £440  2s^  in 
respect  of  that  year's  excess,  and  on  the  Slst  of  December,  1861, 
a  sum  of  £405  17^.  6(2.,  in  respect  of  that  year's  excess,  making 
together  £845  19«.  ft2.,  from  which,  £554  being  dedocted,  there 
remained  a  balance  dae  to  the  Plaintiff  of  £291  19«.  6dL 

He  also  certified  that  the  Plaintiff  further  claimed  interest  at 
5  per  cent  on  £440  2a.,  from  the  Slst  of  December,  1859,  to  the 
30th  of  June,  1864,  £99 ;  interest  at  the  like  rate  on  £405  17a.  6d., 
from  the  31st  of  December,  1861,  to  the  30th  of  June,  1864, 
£50  14a.  Id. ;  interest  at  the  like  rate  on  £845  19a.  &{.,  from  the 
30th  of  June,  1864,  to  the  13th  of  September,  1864,  £8  13a.  lOd.; 

(1)  Law  Rep.  5  Eq.  326. 
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and  interest  at  the  like  rate  on  £291  19$.  6d.,  from  the  13th  of  y.-G.  J.; 

September,  1864,  to  the  31st  of  December,  1869,  £77  7«.  2d. ;—  1870 

total,  £235  15«.  Id.  Rbhton 

The  only  qnestion  of  any  importance  discussed  pn  the  further  gbiTbbll 

consideration,  was  as  to  this  claim  to  interest  

Mr.  WiUeoeky  Q.C.,  and  Mr.  Hemminff,  for  the  Plaintiff:— 

If  the  Plaintiff  had  been,  strictly  speaking,  a  partner,  the  autho- 
rities wonld  be  against  his  claim.  But  he  was  not  a  partner.  He 
allowed  these  moneys,  though  due  to  him,  to  remain  in  the  hands 
of  the  Defendant,  his  employer,  where  they  continued  to  make 
interest.  The  Defendant  is  consequently  chargeable,  by  analogy 
to  the  position  of  a  man  who,  though  not  strictly  a  trustee,  retains 
in  his  hands  moneys  for  which  he  is  bound  to  account. 

The  nearest  case  to  the  present  is  Pearse  r.  Oreen  (I),  which  is 
almost  on  all-fours. 

Under  the  28th  section  of  the  3  &  4  Will.  4,  c.  42,  interest  may 
be  allowed  by  a  jury,  and  always  is  allowed,  from  demand ;  and  we 
made  demand,  at  any  rate,  in  September,  1864. 

We  had  no  right  to  interfere  with  the  accountant  of  the  Defen- 
dant It  was  for  him  to  furnish  the  fi^rures  shewino^  what  the 
profits  were;  consequently  the  Defendant  is  liable  to  the  same 
extent  as  an  agent  or  a  trustee  who  has  falsified  accounts :  Earl  of 
Eardwieke  v.  Vernon  (2), 

As  to  the  rate  of  interest^  the  Defendant  is  chargeable  accord- 
ing to  the  ordinary  commercial  rate. 

Mr.  Kay,  Q.C.,  and  Mr.  Kekeundh,  for  the  Defendant : — 

No  case  of  fraud  is  made  against  the  Defendant,  and  that  class  of 
authorities  does  not  apply. 

The  Plaintiff,  if  not  a  partner,  had  it  in  his  own  power  to  increase 
the  profits,  and  hence,  to  increase  the  amount  of  his  own  remune* 
ration ;  and  under  those  circumstances  it  would  be  inequitable  to 
give  interest  against  us. 

It  cannot  be  contended  that  the  Defendant  was  constituted  a 
trustee  of  these  funds. 

As  to  the  statute,  no  certain  time  was  fixed  for  payment,  though 

(I)  1  Jac.  &  W.  135, 142,  144.  (2)  14  Ves.  504,  510. 
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Y.-C.  J.     it  maj  have  been  stipulated  that  the  aooount  was  to  be  made  ont 
1870       at  the  end  of  each  year ;  the  agreement  was  a  verbal  one,  and  not 
BiiHTos     within  the  Act. 

At  any  rate,  the  Plaintiff  made  no  demand  which  can  haTe 
reference  to  anything  before  the  balance  (whatever  it  was)  which 
was  due  to  him  in  September,  1864.  He  has  made  no  demand  in 
writing  which  can  entitle  him  to  interest  on  sums  by  which  he  was 
underpaid  daring  the  interval  from  1858  to  June,  1864,  from  the 
time  when  the  balances  were  ascertained. 

In  Pearse  v.  Green  (1),  Sir  Thomas  Plumer,  M.B.,  referred  to 
a  former  case  of  Oood  v.  BletoUt^  and  observed  with  regard  to  it, 
"  The  officers  and  crew  there  were  equally  partners  as  here,  being 
entitled  to  one-third  of  the  proceeds  of  the  prizes." 

The  Yige-Cbakgellor  : — These  shipping  cases  appear  to  hare 
been  actual  partnerships,  where  there  was  a  fund  to  be  divided 
which  was  the  common  property  of  all.  In  this  case  the  Plaintiff 
and  Defendant  were  not  partners,  and  there  is  no  such  common 
fund.  If  it  were  otherwise,  moneys  which  were  borrowed  would 
have  been  borrowed  for  the  purposes  of  the  firm. 

Mr.  WiUcocJc,  in  reply. 

Sir  W.  M.  James,  V.O.  : — 

As  the  matter  now  stands,  having  been  Mly  explained,  it  seems 
to  me  plain  that  this  claim  for  interest  on  these  balances  cannot  be 
maintained. 

The  Plaintiff  has  clearly  established  a  debt  against  the  Defen- 
dant for  arrears  of  salary  or  wages  due  to  him,  the  amount  of  which 
was  to  be  ascertained  in  a  particular  manner,  no  doubt ;  that  is  to 
say,  by  taking  a  percentage  of  the  profits  appearing  by  books  which 
were  to  be  kept  by  the  Defendant. 

K  there  had  been  anything  like  a  fraudulent  withholding  of 
these  books,  or  anything  like  a  falsification  of  the  accounts,  the 
Court  would  not  have  been  slow  to  take  the  necessary  steps  to 
prevent  the  Defendant  from  deriving  any  benefit  frt)m  that  fraud. 
But  it  is  admitted  that  here  there  was  no  fraud  or  improper  con- 

(1)  1  Jac.  &  W.  142. 
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cealmenty  and  tliat  the  Defendant  kept  the  books  much  as  the     V.-G.  J. 
Plaintiff  might  have  kept  them  for  himself.    The  Defendant^  how-        1870 
€Ter,  did»  in  fact,  keep  the  .books,  and,  upon  the  footing  of  the     i^isetov 
aoconnt  so  kept^  the  Plaintiff  was  paid  down  to  September,  1864.    qbh^ll. 

But  it  tamed  out,  according  to  the  Tiew  of  the  Lord  Chancellor,        

sitting  as  yice-Chancellor,  that  an  inaccuracy  had  taken  place. 
His  Lordship  held,  in  the  first  place,  that  the  Plaintiff  had  a  right 
to  restate  the  different  items,  and  to  strike  out  interest  upon  the 
borrowed  part  of  the  capital  by  means  of  which  profits  were  made. 
That  is  a  dear  decision  of  the  Conrt,  with  which  it  is  not  compe- 
tent for  me  to  interfere.  It  cannot  be  said  that  there  was  anything 
fraudulent  or  unreasonable  in  the  Defendant's  taking  a  different 
Tiew. 

It  is  quite  clear  that  the  Plaintiff's  daim  is  not  justified  by  the 
ease  of  the  steward  in  jElirZ  o/Hardivieke  y.  Veman  (1),  because  there 
the  Plaintiff  was  allowed  to  sui'charge  and  falsify,  and  it  turned 
out  in  the  result  that  the  steward  had  been  falsifying  the  accounts. 

Therefore  the  claim  for  interest  from  September,  1864,  can  be 
supported  no  further  than  if  the  account  had  been  first  struck  at 
that  date,  and  the  claim  had  been  then  made. 


MiKUTEB. — Let  the  Defendant,  on  or  before  the  9  th  of  May,  pay  to  the  Plaintiff 
the  sum  of  £291  198.  6d,  the  balance  found  dne  to  him  by  the  certificate,  with 
£81 3*.  Zd.  for  interest  on  the  same,  at  5  per  cent,  (less  income-tax)  from  the  Idth 
of  September,  1864,  to  the  9th  of  Hay,  1870,  and  let  the  Defendant  pay  the 
Plaintiff  the  costs  of  the  suit. 

Solicitor  for  the  Plaintiff:  Mr.  H.  Skynner. 
Solicitors  for  the  Defendant :    Messrs.  Bircham,  Balrymple^ 
Brake,  Bircham,  &  Burt. 

(1)  16  Ves.  604,  610^ 
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V.  c.  J.  METROPOLITAN  BANK  v.  OFFORD. 

1870 

^v-*  Practice — Plea — Parties — Deed  of  Assignment — Bankruptcy  Ad^  1861  (24  <fe  2S 

Jwie  24.  Vid,  c.  134),  ss.  192-2O0^Lea8e, 

A  depositor,  by  way  of  mortgage,  of  a  lease,  niade  a  roistered  aangomenW 
under  the  Bankruptcy  Act^  1861,  of  all  his  estate  and  efifects  to  tmstees,  in 
favour  of  his  creditors.  The  trustees  had  not  done  any  act  to  signify  their 
acceptance  of  the  lease. 

The  mortgagee  filed  a  bill  for  foreclosure  or  sale  against  the  mortgagor,  not 
making  the  trustees  parties. 

Plea  of  the  assignment  allowed,  w^ith  leave  to  amend. 

Plea. 

The  bill  was  filed  on  the  7th  of  February,  1870,  by  the  Metro- 
politan  Bank,  LimUed,  against  Robert  ManhaU  Offord,  WSKem 
John  Sennett,  and  HAron  Haizelden,  alleging  that  Haizelden,  being 
the  owner  of  a  lease  of  honses  at  Letmham,  Kent,  on  the  15th  of 
December,  1868,  deposited  the  same  with  the  Defendant  Senndt^ 
by  way  of  mortgage,  to  secure  the  repayment  of  moneys  to  the 
amount  of  £1000 ;  that  Bennett  shortly  afterwards  deliyered  over 
the  same  to  John  Offord,  who,  becoming  thereupon  solely  entitled 
to  the  security,  on  the  21st  of  December,  1868,  deposited  the  same 
with  the  Plaintiffs  as  a  security  for  a  loan  of  £400 ;  that  Jol,f^ 
Offord  died  on  the  16th  of  June,  1869,  intestate,  and  administration 
of  his  estate  and  effects  was  granted  to  the  Defendant  Bdbert 
Marshall  Offord  ;  that  John  Offord,  at  his  death,  was  indebted  to 
the  Plaintiffs  in  a  sum  of  £327  18«.  l\d,,  or  thereabouts;  and 
prayed  for  an  account  of  what  was  due  to  the  Plaintiff  upon  the 
security  of  the  deposit  of  the  21st  of  December,  1868;  for  an. 
account  of  what  was  due  to  the  Defendant  Bennett,  or  the  Defen- 
dant Offord,  upon  the  security  of  the  deposit  of  the  15th  of  De- 
cember, 1868 ;  for  payment  by  the  Defendant  Haizelden  to  the 
Plaintiffs  of  what  should  be  so  found  due  to  them ;  or  that  the 
Defendants  Haizdden,  Offord,  and  Bennett,  might  be  foreclosed, 
and  the  Defendant  Haizelden  ordered  to  assign  the  lease  to  the 
Plaintiffs ;  or  for  a  sale. 

On  the  16th  of  May,  1870,  the  Defendant  Haizelden  filed  a  plea 
to  all  the  relief  and  all  the  discovery  sought  by  the  bill ;  and  by 
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the  plea  said  that  by  a  deed  dated  the  4th  of  March,  1869,  the      Y.-C.  J. 
Defendant  Haizdden  assigned  all  his  estate  and  effects  to  the        isro 
Defendant  SenneU,  and  Henry  James  BaggSy  to  be  applied  and    metbopo 
administered  in  like  manner  as  if  the  Defendant  had  been  at  the  ^^^^^^^^'^ 
date  duly  adjudged  a  bankrupt ;  that  the  deed  was  duly  executed,     OfroRD. 
assented  to,  and  registered,  and  became  as  from  the  4th  of  March, 
1869,  and  had  ever  since  continued,  and  then  was,  a  valid  and  bind- 
ing deed  under  the  Bankruptcy  Acts ;  and  that,  at  and  before  the 
filing  of  the  bill,  all  interest  and  liability  of  the  Defendant  in  or 
in  respect  of  the  matters  in  question  in  the  cause  ceased  and  deter- 
mined in  the  same  manner  as  if  the  Defendant  had  been  previously 
duly  adjudged,  and  had  then  continued  a  bankrupt. 

On  the  17th  of  May,  1870,  the  Defendant  Sennett  put  in  an 
answer,  by  whicb  he  disclaimed  all  right  and  interest  in  the  matters 
in  question. 

From  an  affidavit  of  the  managing  clerk  of  the  Plaintiffs'  soUci- 
tors^  it  appeared  that  on  the  3rd  of  June,  1870,  he  wrote  to  Sen- 
neffs  solicitors,  asking  them  to  inform  him  whether  the  trustees  had 
accepted  the  lease ;  in  answer  to  which  he  was  informed  that  Set^ 
nett  had  disclaimed  all  interest  in  the  matter.  He  also  said  he 
had  endeavoured  to  communicate  with  J?a^^8,but  had  been  unable 
to  discover  his  address  or  residence. 

Mr.  Bradford^  for  the  plea : — 

The  decision  of  Lord  RomUly  in  Jones  v.  Binns  (1)  is  conclusive 
as  to  the  validity  of  this  plea. 

Generally  speaking,  the  trustees  of  a  deed  to  whom  everything 
has  been  assigned  must  be  considered  to  have  actively  accepted 
the  trust  The  case  of  bankruptcy  is  not  so  strong,  because  an 
assignee  does  not  actively  accept. 

Assuming  the  deed  to  have  the'same  operation  as  a  bankruptcy, 
the  mortgagor  is  clearly  not  a  necessary  or  proper  party. 

The  Vice-Chancellor  observed  that,  in  Jones  v.  JBtnn«,  the 
Master  of  the  Bolls  gave  leave  to  amend  by  making  the  assignees 
parties. 

Mi:.  Bradford : — His  Lordship  did  not  say  the  mortgagor  was  a 

necessary  partv. 

(1)  lOJur.  (N.S.)119.. 
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y.-O.  J.         In  Story  s  Equity  Pleadings  (1)  the  following  passage  occois :— 
1870       **  Another  exception  has  sometimes  been  made  upon  a  grouid  not 
McTBOPo-    entirely  satisfactory,  and  which  may  now  be  considered  as  of  very 
LiTAK  Bakk  (joubtful  authority.    It  is  the  case  of  a  bankrupt,  in  which  it  is 
Oftobd.     admitted,  that  though  he  ought  not  generally  to  be  made  a  party 
to  a  bill  against  his  assignees  touching  his  estate,  yet  that,  if  ia 
such  a  bill  any  discovery  of  his  acts,  before  he  became  a  bankrupt, 
is  sought^  he  may  properly  be  joined  and  compelled  to  make  tiie 
discoTery ;"  WhUtvorih  v.  Davia  (2)  also  applies.    Even  if  the  dis- 
covery sought  is  only  incidental  to  the  relief,  a  bankrupt  is  not  a 
necessary  party :  CUttert  v.  Letvis  (3).    No  discovery  is  sought  here. 

Mr.  CazenS'Edrdy,  for  the  bill : — 

Until  the  assignees  have  elected  to  take  the  lease,  the  bankrupt 
is  not  discharged  from  liability ;  the  145th  section  of  the  Bank- 
ruptcy Act,  1849,  applies  to  deeds  registered  under  sect.  197  of 
the  Act  of  1861 :  Porter  v.  Kirhus  (4). 

Unless  and  until  assignees  do  some  act  to  manifest  their  accept- 
ance of  an  assignment^  a  term  of  years  does  not  vest  in  them  under 
a  general  assignment  of  a  bankrupt's  personal  estate  under  a  com- 
mission :  Copdand  v.  Stephem  (5). 

Sib  W.  M.  James,  Y.G.,  after  referring  to  the  decision  of  the 
Master  of  the  EoUs  in  JonsB  v.  Binns  (6),  continued : — 

I  do  not  think  I  can  overrule  this  plea ;  but  I  will  give  you  leave 
to  amend  by  making  the  assignees  parties,  or  shewing  a  reason 
why  they  should  not  be  made  parties. 

The  plea  will  be  allowed  without  costs. 

Mr.  Bradford  observed  that  in  this  case  the  deed  had  been 
registered  long  before  the  filing  of  the  bill. 

The  yiOE-CHAKGELLon  declined  to  vary  the  order  as  to  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Lawrence^  Eardmek,  &  Co. 
Solicitor  for  the  Defendant :  Mr.  H.  M.  BouxiU. 

(1)  Chap.  iv.  sect.  233,  p.  165.  (4)  Law  Rep.  2  C.  P.  59a 

(2)  1  V.  &  B.  546.  (5)  1  R  &  A.  693. 

(3)  9  Jur.  (N.S.)  187.  (6)  10  Jur.  (N.S.)  119. 
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WILLIAMS  V.  LLANELLY  EAILWAY  AND  DOCK  v.-o.  J. 

COMPANY.  1870 


Practice-'DecUh  of  one  of  three  Co-Plaintiffs—Form  of  Supplemental  Order—      *^"»^  ^^' 

15  <fc  16  Vict.  c.  86,  8.  62. 

Aft«r  bill  filed  by  a  tenant  for  life  of  one  tbird  and  tbe  owners  in  fee  of  two 
thirds  of  real  estate,  against  a  company  for  specific  performance,  and  after 
answers,  amendment  of  bill,  notice  of  motion  for  decree,  and  cause  set  down 
for  hearing,  tbe  first  mentioned  Plaintiff  died,  and  the  share  of  which  she  had 
been  tenant  for  life  passed  to  A.  as  tenant  in  tail  in  possession : 

Order  made  that  the  Plaintififs  should  be  at  liberty  to  prosecute  the  decree, 
and  have  the  same  benefit  of  the  proceedings  against  the  Defendants,  the 
company,  and  also  against  A.,  as  tenant  in  tail,  as  they  would  have  had  if  A, 
had  been  originally  a  Defendant. 

IHIS  bill  was  filed  by  Jane  Williams,  John  BbtoeU  CHhbs,  and 
John  Howell  Williams  (who  was  described  as  of  OwUaigfator,  in  the 
parish  of  Llandilo  Talybont,  in  the  countj  of  Qhmorgan),  against 
the  lAandly  BaUway  and  Dock  Company,  seeking  the  specific  per- 
formance of  two  agreements. 

The  bill  was  answered  on  the  2nd  of  Novembery  1866,  and 
amended  on  the  6th  of  Augost,  1868.  As  amendedy  it  stated  that  the 
Plaintiflf,  Jane  Williams,  was  tenant  for  life  of  one  undivided  third 
of  certain  real  estate  which  had  been  taken  by  the  company  under 
ihe  Lands  Clauses  Ad,  and  that  each  of  the  other  two  Plaintiffs  was 
seised  in  fee  of  one  other  undivided  third  of  the  same  property* 

On  the  14th  of  November,  1869,  notice  was  served  of  motion  for 
decree,  and  the  cause  had  been  set  down  for  hearing,  when,  on  the 
20th  of  March,  1870,  the  Plaintiff,  Jane  Williams,  died,  and  the  suit 
thus  became  defective. 

The  share  of  which  Jane  Williams  was  tenant  for  life  became 
upon  her  death  vested  in  another  John  EoweU  Williams  of  Llandilo 
Tdylont  (not  the  Plaintiff),  as  tenant  in  tail  in  possession. 

Mr.  Freding  mentioned  the  point. 

The  Yice-Chancellor  made  a  special  supplemental  order,  of 
which  the  following  are  minutes : — 

ITpon  motion  this  day  made  by  counsel  for  the  Plaintiffs,  John  BoweU  Gtbhs 
&od  John  Howell  WiUiama,  who  alleged  that  the  Plaintiff,  Jwm  WiUiamB,  by 
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y.-O.  J.      virtue  of  the  proyisions  of  the  7th  section  of  the  Lands  Clauses  Ad,  1845,  as 
1870         tenant  for  life  of  an  undivided  third  of  the  hereditaments  in  the  bill  mentioned, 
y^y^        and  the  Plaintiffs,  John  HoweU  Gibbs  and  John  Howell  WiUiams,  each  of  tbem  as 
Williams     tenant  in  fee  of  another  undivided  third  of  the  same  hereditaments,  filed  their  bill 
Llaivellt     ^o*"^*'  *^®  Defendants  for  specific  performance ;  the  answer;  service  of  the  notice 
Railway  a^d  of  motion ;  that  the  cause  had  been  set  down  for  hearing ;  the  death  of  the  Plain- 
Dock  Co.      tifp^  Jane  Williams,  and  the  abatement  of  the  suit ;  **  that  upon  the  death  of  the 
late  Plaintiff,  Jane  Williams,  John  Howell  Williams  of  Llandilo  Talyhont,  in  the 
oounty  of  Glamorgan,  under  and  by  virtue  of  "  the  settlement  in  the  hill  men- 
tioned, ''  became  entitled  as  tenant  in  tail  in  possession  to  the  undivided  third  of 
the  said  hereditaments,  of  which  the  late  Plaintiff,  Jane  Williams,  had  been  tenant 
for  life ;  it  was  therefore  prayed  that  this  suit,  which,  by  the  death  of  the  kte 
Plaintiff  Jane  Williams,  became  defective  by  reason  of  there  not  being  any  person, 
party  to  this  suit,  entitled  to  the  said  one  third  of  the  said  hereditaments,  might 
be  prosecuted  against  the  said  John  Howell  Williams  " : — 

Order :  "  That  the  Plaintiffs,  John  HoweU  Gihbs  and  John  HoweU  Williams,  be 
at  liberty  to  prosecute  the  said  decree  against  the  Defendants,  the  LUmeRy  BaU- 
way  and  Dock  Company,  and  have  the  same  benefit  of  the  proceedings  against 
the  Defendants,  the  Llandly  Railway  and  Dock  Company,  and  also  against  the 
said  John  Howell  Williams,  as  tenant  in  tail  of  the  said  undivided  third  of  the 
hereditaments  of  which  the  late  Plaintiff,  Jane  Williams,  was  tenant  for  life,  as 
they  would  have  had  if  the  said  John  HoweU  Williams  had  been  originally  a 
party  Defendant  to  this  cause.*' 

Solicitors :  Messrs.  Bridges,  SaxdeU,  Heywood,  dt  Bam. 


June  23. 


V.-O.J.  In  re  BOBERTS. 

^^^  Practice— Declaration  of  Title  Act,  1862  (25  &  26  Vict,  c  67),  m.  8,  9, 11. 

A  certificate  of  the  Petitioner's  title  having  been  made  by  the  Chief  Clerk 
upon  Petition  under  the  Declaration  of  Title  Act,  1862,  the  Court,  pursuant 
to  ss.  8,  9,  and  11  of  the  Act,  ordered  the  declaration  establishing  the  Peti- 
tioner's title  to  be  made  at  the  end  of  three  months ;  security  to  be  given  by 
>  the  Petitioner,  to  the  amount  of  £40,  for  payment  of  the  costs  of  any  person 
who  might  successfully  oppose  the  declaration  of  title ;  and  notice  of  the  order 
to  be  given  by  advertising  it  three  times,  at  three  days'  interral,  in  each  of 
three  London  newspapers. 

UN  the  12th  of  February,  1870,  a  Petition  was  presented  under 
the  DeclaraUon  of  Title  Act  by  Thamae  Boberts,  an  infant,  praying 
a  declaration  that,  under  the  provisions  of  the  Act»  the  Petitioner 
was  entitled  to  one  moiety  of  a  house  in  Windmill  Street  for  an 
absolute  estate  in  fee  simple  in  possession,  free  from  incum- 


Company — Winding-up  Petition — Petitioner  in  Arrear  of  Payment  of  CaJU, 

A  Petition  for  winding  up  a  company,  presented  by  a  shareholder  who,  at 
the  date  of  such  presentation,  is  in  an^ear  of  payment  of  calls  due  from  him 
to  the  company,  will  on  that  ground  be  dismissed. 

IhIS  was  a  Petition  by  Robert  Crow,  a  holder  of  306  shares  in 
the  European  Life  Assurance  Society ^  for  an  order  to  wind  up  the 
company. 

Iffr.  Kay^  Q.C.y  Mr.  Eddis,  Q.C.,  and  Mr.  Hiygins,  for    the 
Petitioner. 

In  the  course  of  the  opening. 

The  Yice-Changellob  asked  whether  a  single  daim  against 
the  company  had  remained  unpaid  ? 


re 

JtOWtRTS, 
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brances,  subject  only  to  a  lease  to  one  Proffer.    A  reference  to  V.-C.  J. 
Chambers  had  been  made  as  to  the  Petitioner's  title,  and  the  Chief       1870 
Clerk  had  certified  that  the  Petitioner  was  entitled  to  an  estate  in       /„ 
fee  simple  in  possession,  subject  only  to  the  lease. 

Mr.  W,  El  Terrell  moved,  on  behalf  of  the  Petitioner,  that  the 
certificate  might  be  confirmed,  and  asked  for  the  direction  of  the 
Court  as  to  (1)  the  time  at  which  the  declaration  establishing  the 
Petitioner's  title  should  be  made  (see  Declaration  of  Title  Act,  s.  8), 
(2)  the  amount  of  security  to  be  given  under  s.  9,  and  (3)  the  notice 
of  the  order  to  be  given  under  s.  11. 

The  Vice-Chance  LLOR  ordered  the  declaration  establishing:  the 
Petitioner's  title  to  be  made  at  the  end  of  three  months ;  security 
to  be  given  by  the  Petitioner,  to  the  amount  of  £40,  for  payment 
of  the  costs  of  any  person  who  might  successfully  oppose  the  Peti- 
tioner's right  to  the  declaration  asked  for ;  and  notice  of  the  order 
to  be  given  by  advertising  it  three  times,  at  three  days'  interval,  in 
each  of  three  London  newspapers. 

Solicitor :  Mr.  C.  P.  Priichard. 


In  re  EUEOPEAN  LIFE  ASSURANCE  SOCIETY.  v.-c.  J. 


1870 
June  29. 
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v.-a  J.  Mr.  JVy,  Q.C,,  and  Mr.  Millar^  for  the  company,  who  opposed, 
1870  said  that  8ome  claims  were  disputed,  but  that  not  one  undisputed 
jn  re       claim  was  unpaid. 

EUBOPEAK 

A8ST7BANCS       ^*  Jessd,  Q.C,  and  Mr.  C.  M.  Boupdl,  for  policy-holden  and 
SooiBTT.     shareholders,  opposed. 

Mr.  Kay  proceeded  to  analyse  the  last  balance-sheet  of  the 
company,  issued  on  the  31st  of  December,  1869  (for  the  balance- 
sheet  of  the  year  preceding,  see  a  former  report  (1),)  and  obserred 
that  an  item  appeared  on  the  credit  side  of  the  account  in  respect 
of  calls  that  had  been  made  and  not  paid  up.  He  said  that  no 
attempt  had  been  made  to  enforce  payment  of  these  call-moneys, 
and  a  large  portion  of  them  were  utterly  irrecoverable. 

The  Yice-Changellor  : — ^Has  the  Petitioner  himself  paid  the 
calls  due  on  his  own  shares  ? 

Mr.  Eatf : — He  has  not,  and  for  this  reason :  he  has  sold  his 
shares  and  attempted  to  get  free  from  the  society,  but  the  directors 
will  not  let  him  off. 

The  Vicb-Chancellob  : — I  will  not  hear  the  Petition  until  the 
Petitioner  has  paid  the  calls  that  are  due  from  him. 

Mr.  JFVy  said  he  hoped  the  Court  would  not  allow  the  Petition 
to  be  kept  hanging  over  the  heads  of  the  company. 

Sm  W.  M.  Jambs,  V-C.  :— 

This  Petition  is  presented  by  a  man  who  has  not  performed  his 
own  duty  to  the  society. 

It  being  admitted  that  the  Petitioner  is  in  arrear  of  payment  of 
calls  due  from  him,  I  dismiss  this  Petition  with  costs,  the  poUcy- 
holders  and  shareholders  to  have  one  s^t  each. 

Solicitors  for  the  Petitioner :  Messrs.  Mercer  &  Mereer. 
Solicitors  for  the  Bespondents :  Messrs.  69^.  L.  P.  Eyre  db  Co. 

(1)  Law  Kep.  9  Eq.  122, 124. 
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Vciuntary  BMement  hy  young  Lady  only  jtat  of  Age — Improvidence'^Deed        ,,^^ 
Bei  (uide^Form  of  Voluntary  SeWement  for  the  Benefit  <f  tlie  Settlor^  a      June  30; 
young  unmarried  Lady,  Julyl, 

By  a  settlement  executed  by  an  unmarried  lady  a  few  months  after  she 
attained  twenty-one,  it  was  declared  that  a  sum  of  money  to  whiob  she  was 
entitled  absolutely  should  be  held  by  the  trustees  (who  were  her  stepfather 
snd  uncle),  upon  trust,  to  inyest  the  same  in  certain  specified  classes  of 
securities,  and  vary  the  same  at  the  trustees*  discretion,  and  pay  the  income 
to  the  settlor  for  life,  for  her  separate  use,  with  restraint  on  anticipation  if 
and  when  married,  and,  after  her  death,  to  hold  the  fund  in  trust  for  the 
settlor's  children,  as  she  should  by  will  appoint ;  in  default  of  appointment,  ' 
for  the  children  absolutely ;  and  in  default  of  children  as  the  settlor  should 
by  will  appoint,  and  in  default  for  her  next  of  kin.  The  trustees  were  em- 
powered, at  the  settl(x^s  request,  to  raise  £700  out  of  the  fund,  and  pay  the 
same  to  her  for  her  separate  use.  Power  of  appdnting  new  trustees  was  reserved 
tu  the  surviving  or  continuing  trustees,  or  to  the  executors  or  administrators 
of  the  last  surviving  trustee.  The  deed  was  prepared  under  the  advice  of  a 
solicitor,  who  was  the  solicitor  and  friend  of  the  stepfather,  and  known  to  the 
Plaintiff.  Upon  bill,  nine  years  afterwards,  by  the  settlor  (who  had  remained 
unmarried),  to  have  the  settlement  set  aside  :— 

Held^  that  the  deed  was  void,  and  must  be  set  aside,  on  the  ground  of  im- 
providence, and  having  regard  to  the  age  of  the  settlor ;  but,  owing  to  the 
absence  of  all  improper  motive,  the  trustees  were  allowed  their  costs,  charges, 
and  es^penses  properly  incurred. 

Observations  on  the  proper  form  of  a  settlement  executed  under  the  above 
circumstances. 

1  HE  Plaintiff,  Martf  Everiit,  was  an  unmarried  lady,  whose  father 
died  in  1845,  leaving  her  and  a  son,  his  only  children.  Her  mother, 
in  1850,  married  the  Defendant,  Andrew  Edgar^  barrister-at-law, 
and  died  in  1858,  tearing  one  child  only  of  her  second  marriage — 
a  son. 

Upon  the  death  of  Mrs.  Edgar,  the  Plaintiff  became  entitled  in 
possession  to  a  moiety  of  a  sum  of  £5000  stock,  and  by  an  order 
of  the  Conrt,  dated  the  8th  of  February,  ]  859,  on  the  application 
of  the  Defendant  Edgar,  as  next  friend,  Mr.  Edgar  and  the  De- 
fendant liOae  EveriU  (an  imcle  of  the  Plaintiff)  were  appointed 
guardians  of  the  Plaintiff  and  her  brother  during  their  minorities. 

On  the  18th  of  May,  18ti0,  the  Plaintiff  attained  twenty-one, 
and  04  the  20th  of  June  following  a  sum  of  £2315  188.  lOd.  stock— 
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V.-C.  J.      which  represented  her  moiety  in  the  above  sum  of  £5000  stock,  after 

1870        certain  deductions  for  costs,  and  for  advances  for  education  and 

EvHnrr     maintenance — was,  by  an  order  of  the  Court,  transferred  into  her 

^  ^'         name.     On  the  7th  and  8th  of  June  two  sums  of  stock,  amonnt- 

ing  together  to  £1420  0».  2i.,  to  which  the  Plaintiff  was  entitled 

under  her  grandfather's  will,  were  also  transferred  into  her  name. 

The  Plaintiff  deposed  to  the  effect  that,  some  weeks  before  she 
attained  twenty-one,  Mr.  Edward  Futvoye,  solicitor  (of  the  firm 
of  Futvoye,  SawteU,  &  LigMfoot\  an  old  and  intimate  friend  of 
Mr.  Edgar^  who  had  acted  as  his  solicitor  in  the  matters  of  the 
guaixlianship,  and  was  well  known  to  herself,  suggested  and  pro- 
posed to  her  that,  upon  attaining  twenty-one,  she  should  make  a 
settlement,  for  the  benefit  of  herself  and  her  children  (if  she  should 
have  any),  of  the  bulk  of  her  property.  "  The  said  Mr.  Fuivoye 
represented  that  such  a  settlement  was  one  which  I,  as  a  matter  of 
prudence,  ought  not  to  omit  making ;  and  that  it  would  be  a  pro- 
vision for  me  and  my  children  if  I  married,  although  I  did  not  then 
contemplate  any  marriage  in  particular ;  and  would  be  an  answer 
to  the  importunities  of  persons  seeking  to  obtain  money  from  me 
by  way  of  gift  or  loan ;  and  that,' if  it  were  made,  no  further  settle- 
ment would  be  required  in  case  of  my  marriage.**  Plaintiff  was 
strongly  urged  by  Mr.  Edgar  to  accede  to  this  suggestion,  and  she 
did  eventually,  and  before  she  attained  twenty-one,  accede  to  it 

Mr.  Ftdvoye's  account  was  very  similar.  He  said  that»  after 
having  frequently  talked  with  the  Plaintiff  and  Mr.  Edgar  on  the 
subject,  about  three  weeks  before  the  Plaintiff  attained  twenty-one, 
he  had  an  interview  with  her,  at  which,  after  stating  and  suggest- 
ing as  above,  he  explained  to  her  that  a  settlement  such  as  he 
proposed  would  protect  her  and  her  childi^n,  if  she  married,  and 
might  be  an  answer  to  the  importunities  of  persons  seeking  to 
obtain  money  from  her  by  way  of  gift  or  loan,  ^*  about  which  she 
had  complained  to  me;"  and  that,  if  it  were  made,  no  further 
settlement  would  be  required  in  the  case  of  her  marriage. 

Accordingly,  a  draft  settlement  was  prepared.  Mr.  Futvoye  said 
he  (as  he  believed),  on  the  30th  of  April,  laid  it  before  the  Plaintiff 
and  her  aunt,  and  explained  it  to  them ;  and  he  (as  he  believed), 
on  the  3rd  of  May,  left  a  copy  with  the  Plaintiff 

The  Plaintiff  said  that,  for  some  weeks  before  she  attained 


V. 
EVERITT. 


VOL.  X.]  EQUITY  OASES.  407 

twenty-one,  she  was  liying  at  a  boarding-house  at  Baystvater,    To     V.-G.  J. 
the  best  of  her  recollection  and  belief,  the  draft  was  not  read  by  her,        i870 
nor  read  over  to  her.     She  had  no  independent  professional  advice,      kverptt 
and  was  not  duly  informed  as  to  the  purport  and  eflFect  of  the  deed. 

By  the  settlement,  which  was  executed  by  the  Plaintifif  on  the 
12th  of  July,   1860,  and  purported  to  be  made  between  the 
Plaintiff  of  the  one  part  and  the  Defendants  of  the  other  part, 
after  reciting  that  the  Plaintiff  had,  on  or  before  the  execution, 
paid  £3200  into  the  hands  of  the  Defendants,  it  was  declared  that 
the  Defendants,  their  executors,  eulministrators,  and  assigns,  should 
and  would  stand  possessed  of  the  same,  upon  trust  to  invest  in  cer- 
tain specified  classes  of  securities  in  the  names  of  the  trustees  for 
the  time  being,  and  "  from  time  to  time,  at  the  discretion  of  (sie) 
the  proper  authority  of  the  trustees  or  trustee,"  to  vary  securities, 
and  stand  possessed  of  the  same,  upon  trust  to  pay  the  income  to 
the  Plaintiff  and  her  assigns  for  life ;  but  so  that>  if  she  should  at 
any  time  be  under  coverture,  the  same  should  be  paid  as  she 
should  by  writing,  but  not  by  way  of  anticipation,  appoint,  and  in 
default,  to  her  separate  use ;  and,  after  her  decease,  should  stand 
possessed  of  the  fund,  upon  trust  for  the  children  of  the  Plaintiff 
as  she  should,  whether  covert  or  sole,  by  will  appoint ;  in  default, 
for  all  Plaintiff's  children  by  any  husband  equally ;  and  if  there 
should  be  no  child  of  the  Plaintiff  who  should  attain  a  vested 
interest,  for  such  trusts  and  purposes  as  the  Plaintiff  should,  not- 
withstanding coverture,  by  will  appoint ;  and,  in  default,  for  such 
persons  as  should,  at  the  Plaintiff's  death,  be  entitled  to  her  per- 
sonal estate,  according  to  the  Statute  of  Distributions.    It  was 
declared  that  it  should  **  be  lawful  to  and  for  "  the  trustees,  "  at  the 
request  of"  the  Plaintiff,  **  testified  by  some  writing  under  her 
hand,"  to  raise  a  sum  not  exceeding  £700  out  of  the  fund,  and  pay 
the  same  to  the  Plaintiff,  "  for  her  sole  and  separate  use."    The 
power  of  appointing  new  trustees  was  reserved  to  the  surviving  or 
continuing  trustees  or  trustee,  or,  if  there  were  none  such,  for  the 
retiring  trustees,  or,  if  all  should  be  dead,  for  the  executors  or 
administrators  of  the  last  surviving  trustee,  "  or  for  some  or  one  of 
snch  person  or  persons,  if  the  other  or  others  of  them  shall  be 
unable  or  unwilling**  to  exercise  the  power. 

The  facts  as  to  the  £3200  were,  that  the  sum  of  £2S15  185.  ICd. 
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y.-0.  J.     stock  was  sold  out  on  the  23rd  of  June,  and  produced  £2150 18s.  6d., 
1870       and  the  sum  of  £1402  Os.  2d.  £3  per  Cent  Stock  was  sold  out  on 
EvEBiTT     the  14th  of  Jnlj,  1860,  and  produced  £1320  9s.  8(2.    Both  sums 
Etbbut     ^®^  received  by  Mr.  Fuivoye ;  and  out  of  the  total  of  £3471  &.  2d. 
—       £3200  was,  on  the  14th  of  July,  1860,  advanced  to  a  Mr.  Huggins^ 
on  the  security  of  a  mortgage,  dated  the  day  before,  of  certain  free- 
hold property  at  FincJdey.    In  Jeuiuary,  1866,  the  mortgage  was 
paid  off,  and  the  £3200  was  advanced  to  a  Mr.  Oxtoby,  on  the 
security  of  a  mortgage,  dated  the  20th  of  January,  1866,  of  some 
property  at  Miteham,  Surrey,  at  £4  per  cent,  interest,  for  a  term 
of  five  years  certain. 

Plaintiff  called  upon  the  trustees  to  raise  and  advance  her  the 
£700,  and  was  told  that  the  money  could  not  be  called  in  until  the 
20th  of  January,  1871.  She  complained  of  irregularity  in  the  pay- 
ment of  her  interest,  but  that  was  in  some  measure  accounted  for 
by  her  changes  of  residence.  Finally,  she  called  on  the  tmstees 
to  transfer  the  mortgage  debt  and  securities  to  her,  which  they 
refused  to  do  without  the  sanction  of  the  Court.  The  PlaintifiTs 
last  letters  were  dated  from  a  convent  in  Franee. 

It  was  stated  that  since  the  settlement  she  had  become  entitled 
to  other  property. 

The  bill  was  filed  on  the  15th  of  September,  1869,  answered  on 
the  27th  of  November,  and  amended  on  the  1st  of  March,  1870. 

The  bill  alleged  that  the  Plaintiff  was  not  informed  that  under 
the  deed  she  would  part  with  all  control  over  investments,  and  the 
appointment  of  new  trustees ;  that  although  there  was  nothing  to 
prevent  her  whilst  unmarried  from  disposing  of  the  whole  of  her 
life  estate,  she  had  no  power  of  disposing  of  the  capital  (beyond 
£700,  and  that  only  with  the  trustees'  consent),  except  by  will ; 
and  that  from  the  omission  of  any  power  enabling  her  to  make 
provision  for  a  husband,  the  probability  of  her  contracting  an  eli- 
gible marriage  was  much  lessened ;  that  the  execution  of  the  deed 
was  a  hasty  and  improyident  act,  and  that  the  investment  on  the 
mortgage  for  a  term  of  years  was  a  breach  of  trust 

The  bill  prayed  for  a  declaration  that  the  settlement  was  not 
binding  on  the  Plaintiff,  and  that  the  same  might  be  set  aside; 
that  the  Defendants  might  be  ordered  to  transfer  to  her  the  £3200 ; 
and  other  alternative  and  consequential  relief. 
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The  Defendants^  by  their  answer^  said  that  the  terms  of  the  y.-CL  J. 

^ttlement  were  fully  discussed  and  explained  to  the  Plaintiff  1870 

before  she  executed  it.    They  submitted  that  the  settlement  was  EvEBrrr 

neither  a  hasty  nor  an  improvident  act  on  the  part  of  the  Plaintiff^  eyi^itt. 

and  that  it  was  not  the  fact  that  it  was  not  in  any  way  to  her  

benefit  or  advantage;  but  they  submitted  to  act  as  the  Court 
should  direct. 

Mr.  Fry,  Q.a,  and  Mr.  T.  8tevens,  for  the  Plaintiff:— 

The  improvidence  of  the  instrument  appears  from  this,  that  it 
deprives  the  Plaintiff  of  a  veto  on  investments  and  on  the  appoint- 
ment of  trustees ;  it  does  not  give  her  a  power  of  appointment  to 
children  by  deed ;  allowing  her  the  opportunity  of  making  away 
with  the  whole  of  her  life  estate,  it  yet  gives  her  no  control  over 
the  capital  (beyond  £700),  except  by  will ;  and  it  gives  her  no 
power  of  conferring  a  life  estate  upon  a  husband.  Even  the  £700 
is  not  to  be  absolutely  under  her  own  control. 

Besides,  it  contains  no  power  of  revocation.  This  alone  throws 
the  onus  on  the  donees  to  shew  that  the  settlor  fully  intended  to 
make  the  gift  irrevocable:  Coutta  v.  Aeworlh  (1);  WoUaston  v. 
Tribe  (2). 

A  third  ground  of  relief  is  that  the  deed  does  not  carry  out  the 
intention  expressed  by  the  Plaintiff  when  a  minor.  In  such  a  case 
the  Court  will  not  rectify,  as  shewn  by  the  last-mentioned  cases. 

The  only  question  is,  did  the  Plaintiff  put  her  property  beyond 
her  reach  without  proper  assistance  ?  Fraud,  in  this  instance,  is 
not  suggested. 

The  odly  evidence  of  the  exercise  of  any  volition  on  the  Plain- 
tiff^s  part  is  a  statement  of  something  that  took  place  when  she 
was  under  age.  She  says  she  was  not  informed,  and  that  is  not 
contradicted. 

The  statement  in  the  deed  as  to  the  payment  of  the  £3200  is 
untrue:  Euguenin  v.  Baseley  (3);  Prideaux  v.  Lonsdale  (4); 
PhUlipaan  v.  Kerry  (5)  ;  Lister  y.  Hodgaon  (6) ;  Jarratt  v. 
Aldcm(J). 

(1)  Law  Rep.  8  Eq.  558.  (4)  1  D.  J.  <fe  S.  433. 

(2)  Ibid.  9  Eq.  44.  (5)  82  Beav.  628. 

(3)  14  Ves.  273.  (0)  Uw  Rep.  4  Eq.  30. 

(7)  Law  Rep.  9  Eq.  463. 
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V.-O.  J.         Mr.  Kaify  Q.C.,  and  Mr.  Kingdony  for  the  Defendants : — 

1870  The  Defendants  hare  submitted  to  act  under  the  direction  of  the 

Etkbitt     Court.    As  to  the  motiyes  of  the  Plaintiff's  advisers  there  can  be 
EvERtrr.     110  doubt.    She  was  living  in  a  boarding-house,  exposed  to  the 
wiles  of  needy  adventurers, 

[The  Vice-Chancellor  : — As  to  the  worthiness  of  the  motives 
I  have  no  doubt.] 

Mr.  Kay: — This  was  not  a  settlement  for  the  benefit  of  any 
particular  donee. 

As  to  the  improvidence,  she  might  have  raised  £700,  and  given 
it  to'an  intended  husband.  If  her  husband  were  to  survive  her, 
and  there  were  no  children,  she  might  make  a  will  in  his  favour. 

To  have  inserted  a  power  of  revocation  would  have  been  practi- 
cally to  defeat  the  object  of  the  settlement.  It  would  have  left  her 
without  protection.  She  herself  had  complained  to  Mr.  Fuivoye 
about  the  importunities  of  people  who  wanted  to  get  money  from  her. 

The  Plaintiff  comes  very  late,  after  she  has  for  several  years 
reaped  the  benefit  of  this  arrangement. 

Sib  W.  M.  James,  V.C.  : — 

In  this  case  I  do  not  think  the  settlement  can  stand,  upon  the 
rules  laid  down  in  Prideaux  y.  Lonsdale  (1),  and  the  other  cases 
cited.  It  is  very  difficult  indeed  for  any  voluntary  settlement^ 
made  by  a  young  lady  so  soon  after  she  attains  twenty-one,  to 
stand,  if  she  afterwards  changes  her  mind,  and  wishes  to  get  rid 
of  the  fetter  which  she  has  been  advised  to  put  upon  herself. 

The  settlement,  so  far  as  Mx.Mttvoye  was  concerned,  and  so  far  as 
the  young  lady  herself  was  concerned,  was  the  most  honest  thing 
in  the  world :  I  have  not  the  slightest  doubt  of  that,  and  I  desire 
it  to  be  distinctly  understood  that  I  so  consider  it.  I  can  easily 
conceive,  looking  at  the  young  lady's  position  at  the  time,  that  it 
was  very  desirable  indeed  she  should,  if  she  could,  be  protected 
against  any  imprudent  act  of  her  own.  I  think,  possibly,  if  she 
had  put  herself  under  the  control  of  trustees,  the  settlement  might 
have  stood,  if  she  had  reserved  a  power  of  revocation,  with  the 
consent  of  the  trustees,  so  as  to  meet  the  exigencies  of  life ;  and  I 

(I)  1  D.  J.  &  S.  433. 
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am  satisfied  that  the  sole  object  of  this  settlement  was,  as  Mr.     V.-O.  J. 
Fvivoye  says,  to  ^*  protect  her  and  her  children,  if  she  married/'  and        1870 
that  it  might  be  ''  an  answer  to  the  importunities  of  persons  seeking    •KyBBirr 
to  obtain  money  from  her  by  way  of  gift  or  loan,  abont  which  she     evbbitt 
had  complained  to  me,  and  that,  if  it  were  made,  no  further  settle-       -"-* 
ment  would  be  required  in  case  of  her  marriage."    If  I  were  asked 
to  prepare  a  settlement  having  that  as  the  sole  object,  I  probably 
^should  have  said  in  such  a  case,  ^'Have  proper  trustees;  give  her  a 
Toice  in  the  selection  of  new  trustees,  if  it  should  occur ;  and  give 
her  a  power  of  revocation  with  the  consent  of  trustees,  so  as  to  put 
her  in  a  position  to  meet  the  exigencies  of  life."    I  am  not  sure 
that  a  settlement  of  that  kind  could  have  been  sustained,  having 
regard  to  the  authorities,  and  the  fact  of  its  having  been  made  so 
soon  after  the  young  lady  attained  twenty-one.    I  think,  possibly,  it 
ivould  have  been  better,  also,  if  Mr.  Futvoye  had  said,  "You  had  better 
talk  to  some  one  else.  I  have  been  solicitor  for  the  trustees ;  this  is 
my  view ;  go  and  get  some  other  solicitor,  and  consult  him  about  it." 

Whether  that  would  have  made  any  practical  difference  I  do  not 
know  at  the  present  moment,  but  I  think  the  settlement  imprudent 
as  it  is.  It  deprives  her  of  all  control  over  her  own  property,  and, 
having  regard  to  the  principles  on  which  this  CSourt  proceeds,  it 
camiot  stand.  I  have  to  consider  whether  I  can  sustain  it  on  behalf 
t)f  the  future  children,  if  any,  and  on  behalf  of  the  next  of  kin.  I 
do  not  think  it  is  possible  to  do  so ;  but  as  the  trustees  seem  to 
have  acted  really  with  the  desire  to  benefit  her,  and  with  a  single- 
minded  intention,  and  no  other  motive,  they  are  entitled  to  have 
their  costs  out  of  the  trust  fund. 

I  declare  the  settlement  void,  and  vest  in  the  Plaintiff  the  right 
to  the  mortgage  security.  She  will  pay  the  costs,  charges,  and 
expenses  of  the  trustees,  properly  incurred,  to  be  taxed  if  the  par- 
ties differ.  On  such  payment  there  will  be  a  transfer  to  her  of 
the  mortgage  debt  and  securities.  The  lady  may  be  consulted, 
and  if  she  should  prefer  to  take  the  mortgage-money  at  once,  that 
can  be  done— the  money  being  jpaid  to  her,  less  the  costs,  charges, 
and  exp«:ises. 

Solicitor  for  the  Plaintiff:  Mr.  Charles  Wiliiam  Stevens. 
Solicitors  for  the  Defendants :  Messrs.  FiUvoye  dk  Co. 
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V-^  B.  In  re  GAETNESS  IRON  COMPANY, 

mo  Ec  parte  LORD  ELPHINSTONE. 

^'^   '  Ccmjpany — Feu  Charttr — SootcHh  Latv^~Feu  Dutiea — Claim  of  Superior  in 

respect  (^future  Feu  Duties — Companies  Aet^  1862,  s.  158. 

A  company,  assignees  from  a  former  company  of  a  piece  of  land  in  SooSand^ 
which  had  been  disponed  to  them  by  the  heritable  proprietor  on  payment  of 
certain  feu  duties,  having  been  ordered  to  be  wound  up  :^ 

Held,  that  the  superior  was  entitled  to  enter  a  proof  for  the  feu  duties  then 
due,  and  also  entitled  to  enter  a  claim,  but  not  a  proof^  for  the  capitalised 
▼alue  of  the  future  feu  duties. 

Adjourned  summons. 

By  a  feu  charter,  dated  the  10th  of  December,  1855,  Lieutenant- 
Colonel  James  Drtimmond  BvHer  Mphinstane,  of  Carberry  and 
MonJUand,  in  Scotia^,  the  heritable  proprietor  of  the  lands  thereby 
disponed,  in  consideration  of  **  a  payment  of  the  sum  of  £30  sterling 
yearly  in  name  of  feu  duty  at  Whitsunday  and  Martinmas,  by 
equal  portions  in  all  time  thereafter,  and  a  further  payment  of  £30 
sterling  in  name  of  composition  at  the  term  of  Martinmas,  1880, 
and  the  like  sum  at  the  term  of  Martinmas  every  twenty-fifth  year 
thereafter,"  sold,  alienated,  and  in  feu  farm  disponed  to  WiUiam 
Murray^  James  Murray,  Alexander  Warren  Buttery,  and  Francis 
Murray,  co-partners,  carrying  on  business  under  the  firm  of  the 
Monkland  Iron  and  Steel  Company,  and  to  the  survivors  and  sur- 
vivor of  them,  in  trust  for  the  company,  3a.  3r.  25p.  of  land,  part 
of  the  lands  of  Monkland,  in  the  parish  of  New  Monkland,  and 
shire  of  Lanark. 

At  the  death  of  Colonel  Mphinslone  the  land  and  hereditaments 
descended  to,  and  were  now,  the  property  of  Lord  Uphindone, 
subject  to  the  right,  title,  and  interest  of  the  original  feuars,  as 
vassals  under  the  feu  charter. 

In  September,  1865,  the  feu  charter  was  transferred  to  the 
Qartness  Iron  and  Steel  Works  Company,  Limited. 

On  the  27th  of  November,  1865,  Lord  Elphinstone  signed  a  writ 
of  confirmation  of  the  disposition  of  the  land  and  hereditaments  in 
favour  of  the  last-mentioned  company,  so  far  as  consistent  with  the 
feu  charter,  and  subject  to  the  feu  duty  and  other  rights. 
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The  company  entered  upon  and  used  the  land  until  a  winding-     V.*C.  B. 
up  order,  dated  the  23rd  of  February,  1867.  1870 

The  feu  duties  were  regularly  paid  by  the  company,  and  after-       in  re 
wards  by  the  liquidator,  down  to  the  term  of  Whitsunday,  1869,    ^^^^ 
(and  since).  Compact. 

The  smnmons  was  taken  out  by  Lord  Elphmrione,  that  the  ^'jj^ 
official  liquidator  be  ordered  to  pay  to  the  applicant  "the  feu ELFHtKsroNE. 
duties  now  due,  and  which  will  hereafter  accrue  due,  from  the  said 
company  in  respect  of  the  lands,  by  virtue  of  the  feu  charter,  until 
the  same  lands  should  be  reconyeyed  to  him ;"  also  that  the  appli- 
cant might  be  admitted  as  a  creditor  of  the  company  for  the  sum 
of  £600,  "  being  the  present  capitalised  value  of  the  feu  duties 
payable  by  the  said  company  under  and  by  virtue  of  the  said  feu 
charter,  after  deducting  the  present  value  of  the  said  land,  and 
assmmng  that  the  same  land  will  be  forthwith  reconveyed  to  the 
said  Lord  Eljphinstone  by  the  liquidator,  or  otherwise  be  legally 
reyested  in  him." 

It  was  stated,  but  did  not  appear  in  evidence,  that  a  dividend 
was  about  to  be  declared. 

There  was  evidence  to  shew  that  the  land  (which  was  covered 
with  rubbish,  and  the  buildings  upon  which  had  been  dismantled, 
and  were  uninhabitable)  was  not  in  its  present  state  worth  more 
than  £15,  and  not  worth  158.  a  year.  A  valuator  gave  £600  as 
the  present  value  of  the  capitalised  feu  duties,  and  £15  as  the 
Talae  of  the  duplication  in  each  twenty-fifth  year,  making  together 
£615.    This  sum,  less  the  present  value,  gave  £600. 

On  behalf  of  Lord  Elphinstonef  an  opinion  of  Lord  Oifford  (then 
Mr.  A.  D.  Oifford,  advocate),  waa  referred  to^  in  which  this  pas- 
sage occurred :  "  If  there  were  arrears  of  feu,  he  (Lord  Mphindone) 
might  make  the  security  for  such  arrears  real  upon  the  materials 
on  the  ground,  by  pounding  of  the  ground ;  and  he  may  rank  as  a 
personal  creditor  for  the  value  of  future  feu  duties  so  far  as  the 
ground  does  not  afford  an  adequate  security.  Therefore,  assuming 
the  Oartness  Company  not  to  have  been  accepted  as  vassals.  Lord 
Sphinstone  will  also  have  a  personal  claim  for  the  feu  duties 
against  the  MonJdand  Iron  and  [Sted  Company,  who  were  the 
original  feuars." 
On  the  other  hand,  the  company  had  taken  an  opinion  of 
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V.-C.  B.     Mr.  Andrew  ButJierford  Clark,  Solicitor-General  for  Scotland^  which 

ig70       had  been  embodied  in  an  affidavit.     The  learned  advocate  gave 

jn  ^       evidence  as  follows : — 

^^*''"^         "  1.  By  the  law  of  Scotland  it  is  in  the  power  of  an  owner  of 

CoMPAHY.    land,  holding  such  land  of  a  superior  under  feu  charter  from  or  feu 

^Sd^     contract  with  him,  absolutely  to  dispose  and  convey  such  land 

Elphiimtoke.  without  the  consent  of  such  superior  to  such  party  as  he  shall 

see  fit>  provided  said  land  is  so  conveyed  under  burden  of  the 

conditions  contained  in  the  original  charter  or  contract. 

"2.  By  said  law  it  is  imperative  on  the  superior,  by  statute 
20  Geo.  2,  c.  50,  to  receive  as  his  vassal  and  the  party  liable  to 
perform  the  conditions  of  said  feu  charter  or  contract  any  party 
to  whom  lands  held  of  him  had  been  conveyed  under  burden  of 
said  conditions. 

"  3.  By  said  law  the  superior  ceases  to  hold  the  original  owner 
of  said  land  as  liable  to  perform  the  conditions  of  said  feu  charter 
or  feu  contract,  after  he  has  received  the  party  to  whom  such  lands 
have  been  conveyed  under  burden  as  aforesaid,  unless  he  shall 
have  a  separate  personal  contract  with  such  original  owner,  binding 
him  and  his  representatives  to  pay  and  perform  the  conditions  of 
such  charter  or  contract." 

Mr.  Clarh  was  asked  whether  he  could  carry  his  opinion  so  far 
as  to  say  that  a  superior  was  bound  to  admit  an  assignee  who  was 
evidently  put  forward  as  a  means  of  relieving  a  vassal  from  an 
onerous  contract,  and  said  that  such  a  point,  though  fairly  arguable, 
had  never  been  determined. 

Mr.  Kay,  Q.C.,  and  Mr.  Q.  N.  CoU,  for  the  Applicant : — 

That  we  are  entitled  to  enter  a  claim  for  the  £600  will  probably 
not  be  disputed:  In  re  Saytor  Qranite  Company  (1);  Horsey s 
Claim  (2) ;  In  re  Telegraph  Construction  Company  (3).  Bat  we  also 
claim  to  be  admitted  as  creditors  of  the  company  for  this  amount 

As  to  the  obligation,  the  law  is  thus  laid  down  by  Lord  Cran- 
worth:  '^In  the  case  of  superior  and  vassal,  the  vassal  for  the 
time  being  is  personally  liable  for  the  feu  duties;  just  as  in  the 
case  of  landlord  and  tenant,  the  tenant  for  the  time  being  is 

(1)  Law  Kep.  1  Ch.  77.  (2)  LawUcp.  6  Eq.  561. 

(3)  Ante^  p.  384. 
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personally  bound  to  pay  the  rent  "*:   Boyd  Bank  of  Scotland  v.     v.-O.  B. 
Gardyne  (1).  Ig70 


Hr.  JPVy,  Q.C.y  and  Mr.  Macnaghieny  for  the  official  liquidator : —      Oartmbs 

Iboh 
We  do  not  dispute  Lord  Elphinstone^s  right  to  have  a  claim    Oompavt. 

entered  for  the  value  of  the  future  feu  duties ;  but  we  dispute  his     Sx  parte 

LOSD 

right  to  be  entered  as  a  creditor^  and  if  he  be  entered  as  a  claimant  Elfedhbtovi. 
at  all,  we  then  claim  the  right  to  dispute  the  amount  of  the        """*" 
estimate. 

The  proprietor  here  is  not  quite  in  the  position  of  a  lessor; 
there  is  no  covenant  to  pay  the  feu  duties,  and  the  result  of  the 
evidence  as  to  the  Scotch  law  appears  to  be  that  the  vassal  may 
alienate  the  land  to  whom  he  pleases,  leaving  only  the  personal 
liability  to  pay.  The  only  personal  liability  here  is  a  liability  on 
the  part  of  the  MonMand  Company,  the  original  feuars  of  the 
land.  The  confirmation  by  Lord  Elphinstone  did  not  place  the 
disponee  under  a  personal  liability. 

Mr.  jBTay,  in  reply : — 

The  question  is  reduced  to  a  very  small  point. 

It  is  admitted  we  may  enter  a  claim ;  and  all  they  say  is,  we 
cannot  stop  any  dividend  being  paid.  But  there  is  no  distinction 
in  the  statute  between  entering  a  claim  and  entering  a  proof. 
What  is  the  use  of  entering  a  claim,  if  not  to  stop  payment  of  a 
dividend  ? 

The  argument  about  the  possibility  of  an  assignment  may  be 
dismissed,  because  in  point  of  fact  none  has  been  made. 

The  value  of  the  property  has,  confessedly,  been  reduced  to 
158.  a  year  by  demolition  of  the  buildings,  so  that  we  have  nothing 
but  our  personal  remedy  left;  and  Lord  Justice  Oiffard,  when  Vice- 
chancellor,  in  Horsey's  Claim  (2),  said  the  chance  of  our  losing  our 
lent  is  a  matter  that  cannot  form  the  subject  of  an  estimate. 

As  to  the  value  of  the  feu  duties,  the  amount  is  admitted. 

Mb.  J.  Bacon,  V.C.  : — 

The  question  now  is  simply  upon  the  capitalised  value  of  the 
feu  duties. 

(1)  1  Macq.  358,  360.  (2)  Law  Rep.  5  Eq.  566. 
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Y.O.  B.         I  Iiaye  not  been  able  to  perceive  that  which  has  been  snggested 

1870        as  being  an  inconsistency  in  any  of  the  three  cases  which  hare 

In  re       been  referred  to.    They  all  proceed  upon  the  158th  section  of 

^^T    ^^^  ^<^  <>f  1862  as  the  basis  of  the  proceedings;  and  that  pro- 

GoHPAVT.    yideSy  as  I  conceive  in  very  plain  terms,  for  the  preservation  of 

^^j^Sd**'     contingent  rights  when  the  aflFairs  of  the  company  come  to  be 

ELrmayioyK.  administered. 

In  In  re  Haytor  Oranite  Company  (1)  the  claim  was  admitted 
for  the  estimated  ascertained  value  of  the  lessor's  interest*  Under 
the  circumstances  there  existing,  there  being  then  no  present 
debt,  no  shilling  of  money  due  to  the  claimants^  the  order  then 
made  which  authorized  the  establishing  of  the  claim,  protected 
and  prevented  the  claim  being  treated  as  an  absolute  proof;  bnt 
it  contained  in  it  the  right  to  prove  whenever,  by  the  default  of 
the  assignee  of  the  lease,  there  should  be  rent  in  arrear.  If  that 
had  happened,  then,  the  claim  being  entered^  the  lessor  would 
have  a  right  to  come  and  ask  for  payment  of  the  rent  then  due. 

Then  Horsey^s  Claim  (2)  does  not  seem  to  differ  from  that  in 
any  respect  The  first  decision  was  exactly  in  all  respects  on  all- 
fours  with  the  In  re  Haytor  Granite  Company.  The  seoond,  which 
was  Lord  Justice  Oiffar^a  decision,  only  dealt  with  the  matter 
in  this  way :  It  said,  ''  You  have  got  a  claim  which  prevents  the 
dissolution  of  the  company  until  your  claim  is  provided  for,  for  a 
certain  amount.  There  are  assets  of  ^the  company  presently  dis- 
tributable among  the  creditors  of  the  company.  It  is  the  scofe 
of  the  Act  of  Parliament,  and  the  duty  of  the  persons  employed 
in  the  administration  of  it,  to  satisfy  debts  which  are  preseDtiy 
payable.  You  have  no  debt  presently  payable.  Until  the  amonnt 
of  your  debt  has  been  ascertained,  your  rights  in  that  respect  must 
not  prevent  the  creditors  from  receiving  their  debts,  or  the  oompany 
having  the  means  of  satisfying  its  debts  from  paying  these  divi* 
dends  which  are  declared."  I  do  not  see,  therefore,  what  other 
decision  could  (if  I  may  say  so)  have  been  made  on  the  second 
occasion  on  which  Horsey' $  Claim  came  before  the  Court  It  would 
have  been  wholly  unreasonable  to  diminish  the  dividends  on  the 
debts  payable  to  other  creditors  in  respect  of  something  which 
might  become  a  debt,  but  which  was  not  a  debt  due  to  the  lessors 
(1)  Law  Rep.  1  Ch.  77.  (2)  Law  Bep.  5  £q.  56L 
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at  that  time.    It  oould  not  be  done.    There  were  no  daia  for     v.^.  B. 
accurate  calculation.     Could  it  be  said  what  amount  should  be        iS70 
set  apart  to  answer  the  claim  ?    There  was  no  debt  due.    There       ^^ 
was  nothing  on  which  any  such  calculation  could  be  made ;  and     CJabtnbbs 
although,  in  the  words  ascribed  to  Lord  Justice  CKffard,  there  may     Company. 
be  some  doubt  as  to  the  possibility  of  estimating  the  value  with     ^j]^^ 
reference  to  the  power  of  distress  and  so  on,  I  do  not  think  that  Elphdwtoki, 
the  substance  of  the  decision  creates  the  slightest  difficulty. 

The  third  case  which  was  mentioned  (In  re  Telegraph  Condruc- 
Hon  Company  (1)  )  is  not  open  to  the  same  observation,  because 
there  the  shareholders,  the  debtors,  were  coming  and  asking  to 
diminish  the  security  which  their  creditors  had.  That,  as  a  matter 
of  course,  could  not  be  allowed,  except  on  the  terms  of  the  debtors 
providing  for  the  contingent  debt 

All  that  can  be  done,  as  I  conceive,  in  this  case,  consistently 
Tiith  the  decisions  which  have  been  referred  to,  and  in  conformity 
with  the  true  intent  and  meaning  of  the  Act  of  Parliament,  and 
the  justice  of  the  case  as  between  the  parties,  is  to  admit  as  a 
claim  that  sum  which  is  agreed  upon  as  being  the  estimated 
yalue  of  the  contingent  right  which  the  claimant  has ;  but  there 
can  be  no  present  order  for  payment,  no  turning  that  claim  into  a 
proof,  for  the  reasons  that  I  have  mentioned ;  and,  if  I  advert  further 
to  what  Mr.  Kay  has  so  strenuously  and  properly  urged,  it  is  because 
it  is  an  important  consideration  in  the  case,  that,  the  value  of  the 
land  being  ascertained  to  be  almost  nUy  Lord  Elphinstone's  only 
remedy  will  be  against  the  company  itself.  A  suggestion  has  been 
made  that  the  grantee  in  fee  has  a  right  to  assign  to  any  one  that 
he  thinks  fit  If  he  assigns  to  a  substantial  person,  that  will  be  all 
the  better  as  far  as  the  original  grantor  is  concerned.  If  he  assigns 
to  a  person  in  an  almshouse,  that  will  be  very  disadvantageous  to 
the  grantor,  because  he  may  lose  the  personal  remedy  which  he 
now  has  under  the  original  grant.  But  by  admitting  the  claim  I 
giye  him  aU  ^at  he  can  claim  i^ainst  the  company,  who  take  by 
substitution  of  the  grantees;  because  if  the  claim  to  £600  is  now 
admitted,  neither  can  the  dissolution  of  the  company  take  place,  nor 
anything  be  done  by  them  in  prejudice  of  that  claim,  without  first 
satisfying  it    So  that  the  threat  that  they  will  assign  to  a  beggar  is 

(1)  Anie,  p.  384. 


418  EQUITY  CASES-  [LB. 

y^C.  B.     a  perfectly  futile  threat,  as  far  as  the  present  applicant  is  concerned, 

1870       if  his  claim  be  admitted.     I  think  he  is  entitled  to  have  his  daim 

In  re       admitted  for  that  amount ;  and  beyond  that»  I  think  that,  neither 

^^ST"     according  to  reason,  nor  justice,  nor  in  accordance  with  the  Act  of 

Ck)MPANY.    Parliament,  nor  according  to  the  decisions  which  have  been  referred 

■^^^     to,  has  he  any  right  whatever. 

Elfhinstokb.      I  think  I  must  take  it  as  a  feet  proved,  that  the  estimated  valne 

of  the  feu  duties  is  this  sum  of  £600.     I  do  not  think  any  further 

expense  in  proving  that  should  be  incmred. 

The  order  will  be  that  the  applicant  be  allowed  to  prove  for 
the  arrears  of  the  feu  duties  (if  any)  admitted  to  be  due ;  and  to 
enter  a  claim  for  £600,  as  the  estimated  value  of  the  future  feu 
duties ;  and  the  costs  of  all  parties  will  come  out  of  the  estate, 
as  this  was  a  very  fair  question  to  be  raised. 

Solicitors  for  the  Applicant :  Messrs.  Winter^  WSUams,  dt  Co. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Uptons,  Jchnso^, 
Upton,  dk  Budd. 


YOL.  X.]  EQUITY  OASES.  419 


JSte  jparfe  YENESS.    JwreGWYNN.  C.J.R 

Bankruptcy  Ad^  1869, «.  95,  sub^s.  3 ;  «.  125,  sub-ss.  4,  5,  7 — Executum-^Seizure         ^^ 

an (2  /Saife — Liquidation  by  Arrangement,  June  10, 16. 

Sect  95,  sub-sect.  3  of  the  Bankruptcy  Act,  1869,  does  not  protect  an  execn- 
tion  against  the  claim  of  a  trustee  under  a  liquidation,  who  has  been  appointed 
after  seizure  and  before  sale,  even  though  the  sale  has  been  delayed  by  an 
injunction  obtained  under  Bule  260  of  the  Bankruptcy  Orders,  1870. 

1  HIS  was  an  application  by  an  execution  creditor  for  an  order 
that  he  might  be  at  liberty  to  proceed  with  the  sale  of  the  goods 
of  his  debtor  (which  sale  had  been  restrained  by  an  order  of  the 
Court,  dated  the  14th  of  March),  and  directing  that  after  such  sale 
the  bailiff  might,  after  payment  of  his  own  charges,  pay  to  the 
appUcant  out  of  the  proceeds  of  the  sale  the  amount  due  on  the 
judgment,  with  costs. 

The  facts  were  as  follows : — Judgment  for  £28  12».  had  been 
tecovered  by  Mr.  Veness  against  Owynn,  who  was  a  trader.  On  the 
7th  of  March  an  execution  was  levied  on  the  goods  of  the  debtor, 
and  the  ofBcer  of  the  Cburt  being  in  possession  was  about  to  sell 
them,  the  sale  being  advertised  for  the  14th  of  March.  On  the 
12th  of  March  a  Petition  for  liquidation  by  arrangement,  under  the 
125th  section  of  the  BanJcruptct/  Act,  1869,  was  filed  by  the  debtor, 
and  notice  of  this  was  on  the  same  day  served  on  Mr.  Veness  and  on 
the  bailiff.  On  the  14th  of  March  an  order  was  obtained,  on  the 
application  of  Otoynn,  for  the  appointment  of  a  receiver ;  and  an 
injunction  was  at  the  same  time  granted,  restraining  any  further 
proceedings  under  the  execution.  The  execution  creditor  was 
senred  on  the  12th  with  notice  that  the  application  would  be  made, 
but  did  not  attend.  Notice  of  the  injunction  having  been  granted 
ivas  served  upon  the  solicitor  of  Mr.  Venesa  on  the  14th  of  March. 
It  also  appeared  that  at  the  time  of  the  execution,  a  claim  to 
the  chattels  seized  was  made  by  the  holder  of  a  bill  of  sale,  who 
paid  the  bailiff  the  fees  for  retaining  possession  up  to  the  next 
sitting  of  the  Cbunty  Court ;  the  bailiff  thereupon  took  out  an 
interpleader  summons  on  the  14th  of  March,  on  which  an  order 
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was  made  by  the  Gounty  Court,  on  the  11th  of  April,  in  bvoar  of 
Mr.  VenesSf  the  execution  creditor,  on  the  ground  that  the  bill  of 
sale  was  a  fraudulent  assignment  on  the  part  of  Chmftm.  On  the 
9th  of  May  a  Mr.  Cuihbert  was  appointed  trustee. 

Mr.  Bagletf,  for  Veness,  the  execution  creditor : — 

Edwards  y.  Beartibrooh  (1)  decides  that  '' notice  of  any  act  of 
bankruptcy"  means  notice  of  an  act  of  bankruptcy  committed 
prior  to  seizure ;  and  notice  subsequent  to  the  seizure  but  prior 'to 
the  sale  does  not  deprive  the  execution  creditor  of  his  right  to 
the  proceeds  of  the  sale.  Here  there  was  no  act  of  bankruptcy 
until  after  seizure. 

Even  if  the  bill  of  sale  was  an  act  of  bankruptcy,  this  is  a  liqui- 
dation by  arrangement,  and  not  a  bankruptcy  ;  and  section  125  d 
the  Banhruptey  Aet^  1869,  sub-sect.  4,  is  in  the  following  words: 
^'The  liquidation  by  arrangement  shall  be  deemed  to  have  com- 
menced as  from  the  date  of  the  appointment  of  the  trustee  ;**  and 
there  is  no  provision  under  this  section  corresponding  to  sect  11  of 
the  Act  (2),  which  defines  the  commencement  of  bankniptcy»  and 
therefore  it  is  immaterial  whether  the  bill  of  sale  was  an  act  d 
bankruptcy  or  not. 

Mr,  MSler  (solicitor),  for  the  trustee : — 

Sect.  125,  sub-sect.  5,  enacts  that  ''  all  such  property  of  the 
debtor  as  would,  if  he  were  made  bankrupt,  be  divisible  among  his 
creditors,  shall,  from  and  after  the  date  of  the  appointment  of  a 
trustee,  vest  in  such  trustee  under  a  liquidation  by  arrangement; 


(1)  32  L.  J.  (Q.  B.)  45. 

(2)  Sect  11  is  as  follows:  ''The 
bankruptcy  of  a  debtor  shall  be  deemed 
to  have  relation  back  to  and  to  com- 
mence at  the  time  of  the  act  of  bank- 
ruptcy being  completed  on  wbicb  the 
order  is  made  adjudging  him  bank- 
rupt ;  or  if  the  bankrupt  is  proved  to 
have  committed  more  acts  of  bank- 
ruptcy than  one,  to  have  relation  back 
to  and  to  commence  at  the  time  of  the 
first  of  the  acts  of  bankruptcy  that 
may  be  proved  to  have  been  committed 


by  the  bankrupt  within  twelve  months 
next  preceding  the  order  of  adjudica- 
tion; but  the  bankruptcy  shall  not 
relate  to  any  prior  act  of  bankruptcr, 
unless  it  be  that  at  the  time  of  com- 
mitting such  prior  act  the  hanknipt 
was  indebted  to  some  creditor  or  credi- 
tors in  a  sum  or  sums  saffioeot  to 
support  a  Petition  in  bankruptcy,  and 
unless  such  debt  or  debts  are  still  re- 
maining due  at  the  time  of  the  adjodi- 
cation.** 
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and  all  such  settlements,  conveyances,  transfers,  charges,  payments, 
obligations,  and  proceedings,  as  would  be  void  against  the  trustee 
in  the  case  of  a  bankruptcy  shall  be  void  against  the  trustee  in  the 
case  of  a  liquidation  by  arrangement;"  and  the  execution  not 
baving  been  completed  by  seizure  and  sale,  is  not  a  protected 
transaction  within  sect  95,  sub-sect.  8  (1),  and  the  property  in  the 
goods  remained  in  the  debtor  and  is  now  vested  in  the  trustee. 

Sub-sect  7  of  sect.  125  assimilates  as  far  as  possible  proceed- 
ings under  a  liquidation  by  arrangement  with  proceedings  under  a 
bankruptcy,  and  by  sect  11  the  bankruptcy  is  defined  to  have 
relation  back  to  and  to  commence  at  the  time  of  the  act  of  bank- 
mptcy  being  completed  on  which  the  order  is  made  adjudging 
the  debtor  bankrupt;  and  here  the  bill  of  sale  was  an  act  of 
bankruptcy  anterior  even  to  the  seizure. 

Ur.  Boffletfy  in  reply. 


C.  J.  B. 
1870 

Ex  parte 
Ybness. 

In  re 
Gwnw. 


June  16.    Mb.  Bacon,  C.  J.,  after  stating  the  facts,  continued :— > 

The  substantial  question  is,  whether  the  execution  creditor  is 
entitled  to  payment  of  his  debt  out  of  the  proceeds  of  the  goods 
seized,  or  whether  they  form  a  part  of  the  estate  of  the  debtor  and 
are  to  be  administered  for  the  equal  benefit  of  his  creditors  ?  The 
case  has  been  argued  at  great  length ;  I  do  not  mean  at  too  great 
length,  for,  depending  as  it  does  upon  the  recent  statute,  and  in- 
TolYing  principles  which  are  applicable  to  cases  which  may  here* 
after  arise,  and  perhaps  not  unfrequently,  it  is  very  desirable  that 
the  provisions  of  the  statute  should  be  carefiilly  considered.  Many 
aigoments  have  been  urged  and  several  authorities  have  been 
r^ired  to,  which,  however  cogent  and  applicable  they  may  be  in 
other  cases,  do  not,  in  my  opinion,  affect  the  decision  which  ought 
to  be  pronounced  in  the  present 


(1)  Sect.  95,  sab-aect  8,  is  as  fol- 
lows: *'Any  execution  or  attachment 
against  the  goods  of  any  banknipt 
executed  in  good  faith  by  seizure  and 
Bale  before  the  date  of  the  order  of 
adjudication,  if  the  person  on  whose 


account  such  execution  or  attachment 
was  issued  had  not,  at  the  time  of  the 
same  being  executed  by  seizure  and 
sale,  notice  of  any  act  of  bankruptcy 
committed  bv  the  bankrupt,  and  avail- 
able against  him  for  adjudication.** 
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0.  J.  R  On  the  part  of  the  trustee  it  is  insisted  that,  by  virtue  of  his 

1870  appointment,  in  him  is  vested  all  the  property  of  the  debtor  diri- 
jBjb  parte  ^^^^  among  his  creditors,  that  the  chattels  seized  under  the  execu- 
YxN»8.  ^Qjj  ^Qj.Q  ^Ijq  debtor's  property  (which  cannot  be  disputed),  and 
GwTinc.     ^^^  ^^®  execution  not  having  been  completed  by  seizure  and  sale 

before  the  appointment  of  the  trustee,  they  still  remain  the  same 

property.  He  has  argued,  also,  that  the  bill  of  sale  has  been 
proved  to  have  been  an  act  of  bankruptcy.  Evidence  has  been 
gone  into  with  the  view  of  shewing  that  before  the  seizure  the 
creditor  had  notice  of  such  act  of  bankruptcy.  Then  he  says 
further,  that  if  he  should  fail  in  proving  such  notice  (as  upon  the 
evidence  of  the  creditor  and  the  two  attorneys  whose  affidavits 
have  been  read,  I  think  he  has  failed),  that  notice  is  immaterial, 
for  that  the  11th  section  of  the  statute  carries  the  title  of  the 
trustee  by  relation  to  the  date  of  the  bill  of  sale,  which  was  ante- 
rior to  the  seizure.  Mr.  Baghy^  for  the  execution  creditor,  dis- 
putes these  propositiona  He  denies  the  application  of  the  doctrine 
of  relation  to  the  case  of  liquidation  by  arrangement,  and  disputes 
the  fact  of  notice  prior  to  the  seizure,  and  relies  upon  the  pro- 
tection afforded  by  sub-sect.  3  of  the  95th  section,  which  is  in 
nearly  the  same  terms  as  sect.  133  of  the  repealed  statute  of  1849, 
and  which  gives  protection  to  executions  completed  by  seizure  and 
sale  before  the  date  of  the  order  of  adjudication,  without  notice  of 
any  act  of  bankruptcy  committed  by  the  bankrupt,  and  available 
against  him  for  adjudication ;  and  he  supports  his  argument  bv 
reference  to  Edwards  v.  Scarebrook  (1),  in  which  it  was  decided 
that  the  notice  mentioned  in  the  statute  of  1849  means  notice  of 
an  act  of  bankruptcy  committed  before  the  seizure;  and  that, 
although  notice  of  an  act  of  bankruptcy  committed  subsequent  to 
the  seizure  but  prior  to  the  sale  there  existed,  such  notice  did  not 
deprive  the  execution  creditor  of  his  right  to  the  proceeds  of  the 
sale. 

Now,  in  this  state  of  contention  the  only  source  from  which  the 
Court  can  derive  the  materials  for  its  decision  is  the  statute  itself, 
keeping  in  mind  the  decisions  under  former  statutes  (of  which 
Edwards  v.  SearArook  is[  one),  and  the  provision  in  the  repeal* 
ing  statute  (2)  that  such  repeal  shall  not  affect  any  principle  or 

(1)  32  L.  J.  (Q.  D.)  45.  (2)  ?2  &  33  Vict.  c.  83,  s.  20. 


VOL.  X.]  EQUTFT  OASE&  423 

rale  of  law  derived  from  any  enactment  in  the  former  statates.  I  C.  J.  B. 
have  observed,  npon  a  former  occasion^  that  some  diflSculty  may  1870 
occasionally  arise  from  the  fftct  that  the  existing  Act  deals  with  ex  parte 
two  separate  subjects,  and  that  the  eflfect  of  the  provisions  appli-  Vkness. 
cable  to  liquidation  by  arrangement  can  only  be  ascertained  by  Gwykn. 
reference  to  the  analogous  provisions,  which  are  in  their  literal 
terms  applicable  only  to  bankruptcy.  That  this  was  the  intention 
of  the  Legislature  is,  in  my  judgment,  quite  apparent ;  and  although 
I  feel  that  it  is  not  within  my  province  to  supply  any  real  deficiency 
(if  any  such  deficiency  should  be  found),  yet  it  is  not  less  plainly 
my  duty  in  construing  the  statute  to  give  a  full  and  fair  interpre- 
tation of  its  terms,  and  not  to  be  diverted  from  that  course  of 
proceeding  by  any  supposed  ambiguity,  or  by  any  cavil  which  may 
be  raised  by  means  of  a  verbal  criticism  of  its  provisions.  Then, 
how  does  this  case  stand  upon  the  statute  ?  The  7th  division  of 
the  125th  section  prescribes  that  in  liquidation  a  trustee  shall  have 
the  same  powers  as  a  trustee  in  bankruptcy,  that  the  property  of 
the  debtor  shall  be  distributed  in  the  same  manner  as  in  a  bank- 
mptcyi  that  all  the  provisions  of  the  Act  shall  apply  to  the  case  of 
liquidation  by  arrangement  in  the  same  manner  as  if  the  word 
^  bankrupt "  included  a  debtor  whose  affairs  are  under  liquidation, 
and  the  word  "  bankruptcy"  included  liquidation  by  arrangement, 
and  that  the  appointment  of  a  trustee  under  a  liquidation  shall, 
according  to  circumstances,  be  deemed  to  be  equivalent  to  and  a 
snbstitnte  for  the  presentation  of  a  petition  of  bankruptcy,  or  the 
service  of  such  petition,  or  an  order  of  adjudication  in  bankruptcy. 
Laying  aside  all  considerations  appertaining  to  the  law  of  relation 
in  bankruptcy  (on  which  I  do  not  think  it  necessary  or  expedient 
tiow  to  pronounce  any  opinion),  it  seems  that  a  trustee  having  been 
appointed,  and  the  date  of  his  appointment  being  the  commence- 
ment of  the  liquidation  (the  period  at  which  the  property  vests  in 
him)  and  of  the  same  force  and  effect  as  if  an  order  of  adjudication 
in  bankruptcy  had  on  that  day  been  made,  it  cannot  be  questioned 
that  any  execution  levied  on  such  property  would  be  ineffectual 
against  the  trustee  unless  it  is  protected  by  some  provision  of  tbc 
statute.  The  only  protection  applicable  in  this  case  is  to  be  found 
in  the  3rd  division  of  the  95th  section,  which  renders  valid  any 
execution  against  the  goods  of  a  debtor  executed  in  good  faith  by 
Vol.  X.  2  /  2 
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0.  J.  B.     seiztire  ftxid  sale  before  the  date  of  the  order  of  adjudication,  if 

1870       there  was  not  at  the  time  of  the  seizure  and  sale  notice  of  any  act 

Jb  paru     of  bankraptey  committed  by  and  available  against  the  debtor  for 

^"'^     adjudication.    Then  was  the  execution  of  Mr.  Vene3$  within  the 

OwTHir.     terms  thns  expressed  ?    He  had  seized  before  any  Petiti(»i  was 

presented ;  what  is  equivalent  to  an  oorder  for  adjudication  has 

taken  plaoe,  and  the  goods  are  not  sold  at  this  moment    The 

consequence  appears  to  me  to  be  inevitable,  that  the  property  in 

the  goods  seized  is  vested  and  remains  in  the  trustee. 

Nor  does  the  case  of  Eckpards  v.  Scanbrooh  (1)  extricate  the 
execution  creditor  from  this  consequence.  It  was  there  held — and 
I  am  bound  by  that  decision — that  the  notice  mentioned  in  the 
133rd  section  of  the  Act  of  1849  meant  notice  of  an  act  of  bank- 
ruptcy committed  prior  to  the  seizure ;  but  in  that  case  the  execu- 
tion was  completed  by  sale  as  well  as  by  seizure  before  adjudication 
had  vested  the  property  of  the  debtor  in  the  assignee.  In  ffBriea 
V.  Brodie  (2)  the  Court  decided  that  the  actual  sale,  although  it 
had  been  stayed  by  an  order  of  the  Courts  not  having  taken  place 
till  after  a  petition  for  adjudication,  the  title  of  the  assignee  pre- 
vailed over  that  of  the  execution  creditor.  The  last-mentioBed 
case  was  decided  with  reference  to  sect.  184  of  the  Act  of  1849, 
which  is  not  repeated  in  the  existing  Act  It  is  unneeessary  to 
speculate  upon  the  reasons  which  may  have  induced  the  Legisla- 
ture to  omit  that  provision. 

Having  regard,  however,  to  the  power  which  the  Court  now 
possesses  under  sect  13  and  Bule  260  of  the  Bankruptcy  Orders, 
1870,  to  restrain  all  proceedings  in  any  action,  suit,  executitm,  or 
other  legal  process  against  the  debtor,  as  well  in  liquidation  as  in 
bankruptcy,  and  to  the  fact  that  the  protection  in  sect  95  is  made 
to  extend  to  the  date  of  the  order  of  adjudication,  and  not  (as  in 
sect  138  of  the  Act  of  1849)  to  that  of  the  filing  of  the  Petition,  I 
am  not  more  inclined  to  think  that  the  omission  was  unintentional 
or  accidental  than  I  should  be  at  liberty,  ev^i  if  I  thought  so,  to 
disregard  the  plain  tenor  of  the  statute.  I  am  therefore  of  opinion 
that,  the  execution  levied  by  Mr.  Veness  not  being,  for  the  reasons  I 
have  given,  within  the  protection  of  the  96th  section,  the  property 
in  the  goods  seized  is  vested  in,  and  that  possession  of  them  most 
(1)  32  L.  J.  (Q,  B.)  45.  (2)  Law  Kep.  1  Br: «». 
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be  deliyered  to,  ibo  trustee,  a&d  I  order  accordingly ;  and  I  there-      c.  J.  B. 
fore  refuse  the  application  made  on  behalf  of  Mr.  Venem.  1870 

With  respect  to  costs,  I  think  that  a  very  needless  expense  has     jsxparte 
been  incurred  by  means  of  the  affidavits  which  have  been  filed  for     Vxxbbs. 
the  purpose  of  raising  questions  wholly  beside  the  proper  object  of     q^^^. 
the  discussion  arising  upon  the  motion;  although,  therefore,  I 
dismiss  the  application  of  Mr.  VenesSf  I  order  him  to  pay  only  the 
costs  of  that  application,  including  those  of  the  affidavits  made  in 
the  first  instance  in  support  of  the  application,  but  no  others* 

Solicitors  for  the  Execution  Creditor :  Messrs.  Lawrancey  Plews, 
&  Co.^  agents  for  Mr.  Langham^  Sadings, 
Solicitors  for  the  Trustee :  Messrs.  MiHer  <St  Miller. 


JuM  2, 16. 


Ex  parte  TODHUNTER.  c.  J.  B. 

In  re  N0RT0N.1  i^^o 

Bankrupiey  Act,  1869,  m.  11, 95,  subs.  3;  s.  125,  stib'Ss.'4:,  5,  7 — ExectUionf-^ 
Seizure  and  Sale — LiquicUUion  Iff  ArrcmgemetU-^Bdaiion  baek. 

In  sect.  95,  anb-sect  3  of  the  Banhruptcy  Act,  1869,  "  act  of  bankruptcy  " 
meaDfl  an  act  of  bankruptcy  which  has  been  committed  at  the  time  of  seiaure. 

Therefore,  where  a  Pelation  for  liquidation  was  presented  after  the  goods  of 
the  debtor,  a  non-trader^  were  seized  in  execution,  and  the  sale  to(^  place 
before  the  appointment  of  a  trustee,  and  no  act  of  bankruptcy  had  been  com- 
mitted before  the  seizure : — 

EM,  that  the  ezecution  creditor  was  entitled  to  the  prooeeda, 

SembU,  the  rights  of  a  trustee  imder  a  liquidation  relate  back  in  the  same 
manner  as  those  of  a  trustee  under  a  bankruptcy. 

IHIS  was  an  application  by  a  trustee  under  a  liqmdation  by 
arrangement,  for  an  order  that  two  sums  of  £52  5s.  and  £40 19s.  4d., 
which  had  been  paid  to  two  execution  creditors  by  the  Sheriff  of 
Keid  out  of  the  proceeds  of  the  sale  of  the  bankrupt's  property, 
imght  be  refunded  by  the  execution  creditors  to  the  trustee,  on 
the  ground  that  the  moneys  were  part  of  the  debtor's  estate,  and 
became  vested  in  the  trustee  on  his  appointment. 

The  facts  and  dates  were  as  follows: — On  the  2nd  of  February 
execution  was  issued  against  the  goods  of  the  debtor,  a  nonrtrader, 
and  as  a  claimant  under  a  bill  of  sale  was  alleged  to  be  in  posses- 
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0.  J.  B.     sion,  the  sheriff  took  out  two  interpleader  summoiLBeSy  and  an  order 
1870        was  made  on  the  22nd  of  Febraary  for  the  sheriff  to  sell  the  goods 
Ex  parte     ^^^  P^J  the  proceeds  into  Court    On  the  25th  of  February  a  Peti- 
aoDHUKTiB.  ^Jqjj  ^^  presented  by  the  debtor  for  liquidation  by  arrangement 
NoBTOir.     under  sect  125.    The  sheriff  sold  the  goods  on  the  28th  of  Feb- 
"~"        ruary  and  paid  the  proceeds  into  Court    On  the  14th  of  March 
jy.  8,  Todhunter  was  appointed  trustee  in  the  liquidation.    On 
the  15th  of  March  the  solicitor  to  the  trustee  gave  notice  to  the 
solicitors  for  the  execution  creditors  that  the  trustee  claimed  the 
fund  in  Court  on  the  ground  that  it  vested  in  him  on  his  appoint- 
ment   On  the  2nd  of  May,  the  claimant  under  the  bill  of  sale 
declining  to  press  his  claim,  the  money  was  paid  out  to  the  execu- 
tion creditors  on   a  Master's  order,   the  trus|ee  having  had  no 
notice  that  the  bill-of-sale  holder  had  given  up  his  claim,  or  that 
any  application  would  be  made  for  the  payment  of  the  money  in 
Court  to  the  execution  creditors. 

Mr.  Beed,  for  the  trustee : — 

All  the  property  which  the  debtor  possessed  at  the  time  of 
filing  his  Petition  for  liquidation  vested  in  the  trustee  on  his 
appointment:  the  filing  a  petition  for  liquidation  is  an  act  of 
bankruptcy :  In  re  JoneSy  before  your  Honour,  on  the  25th  of 
February  last ;  and  by  sect  125,  sub-sects.  5  and  7,  proceediDgs 
under  liquidation  are  assimilated  as  much  as  possible  to  pro- 
ceedings under  bankruptcy,  and  by  sect.  11  of  the  Act  the  bank- 
ruptcy shall  be  deemed  to  have  relation  back  to,  and  to  com- 
mence at  the  time  of,  the  act  of  bankruptcy  being  completed  on 
which  the  order  is  made  adjudging  the  debtor  bankrupt ;  and  sach 
property  as  may  belong  to  the  bankrupt  at  the  commencement 
of  the  bankruptcy  is  by  sect  15,  sub-sect  3,  divisible  among  his 
creditors,  and  of  course  vests  in  the  trustee.  The  only  section  in 
the  Act  which  gives  protection  to  execution  creditors  is  sect  95, 
and  that  section  requires  that  any  execution  or  attachment  against 
the  goods  of  any  bankrupt  must  be  executed  by  seizure  and  sale 
before  notice  of  any  act  of  bankruptcy;  here  the  sale  did  not 
take  place  until  after  the  filing  of  the  petition  for  liquidation,  and 
O'Brien  v.  Brodie  (1)  applies. 

(1)  Law  Bep.  1  Ex.  302. 
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Mr.  Mauriee  Powell,  for  the  first  execution  creditor : —  C.  J.  B. 

The  trustee's  title  under  a  liquidation  by  arrangement  can  only        ^^^^ 


commence  with  his  appointment  as  trustee.    Sect.  125,  sub-sect.  4,     Ex  patie 
distinctly  enacts  that  the  liquidation  by  arrangement  shall  be       j 
deemed  to  have  commenced  as  from  the  date  of  the  appointment     Norton. 
of  the  trustee ;  and  there  is  no  provision,  as  in  bankruptcy,  that 
the  title  of  the  trustee  shall  relate  back  to  any  act  of  bankruptcy. 
K  the  provisions  in  bankruptcy  apply  to  proceedings  under  a 
liquidation,  then  this  sale  comes  within  the  protection  afforded  by 
sect.  95,  sub-sect.  3 ;  since  by  sect.  125,  sub-sect.  7,  the  appointment 
of  the  trustee  is  to  be  deemed  equivalent  to  an  order  of  adjudication 
in  bankruptcy,  and  in  this  case  the  sale  was  completed  before  the 
appointment  of  the  trustee,  although  after  the  filing  of  the  Petition. 
''Notice  of  an  act   of  bankruptcy"   means  notice  of  an  act  of 
bankruptcy  committed  prior  to  the  seizure:   Edwards  v.  Scars- 
hrook  (1),  and  here  there  was  no  act  of  bankruptcy  till  after  the 
seizure. 

Mr.  Oraom  (solicitor),  for  the  second  execution  creditor. 

Mr.  Seed,  in  reply. 


June  16.  Mb.  Bacon,  C.J.,  after  stating  the  facts  and  dates, 
continued : — 

The  case  is  of  considerable  interest  and  importance,  and  has 
been  fully  argued ;  and  it  is  because  of  the  importance  of  the 
principle  which  it  involves,  and  the  effect  of  those  principles  upon 
other  cases,  which  may  not  be  of  unfrequent  occurrence,  that  I 
thought  it  right  to  deliberate  for  a  short  time  before  I  decided  it. 
On  the  part  of  the  trustee,  it  has  been  argued  that  his  title  dates 
from  the  filing  of  the  Petition  for  liquidation,  and  that  the  execu- 
tions not  having  been  completed  by  seizure  and  sale  before  that  time 
(the  25th  of  February),  it  is  not  within  the  protection  afforded  by 
the  95th  section  of  the  Act  of  1869,  and  consequently  that  the 
property  taken  in  execution  was  vested  in  the  trustee  for  the 

(1)  32  L.  J.  (Q.  B.)  46. 
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0.  J.  B.     benefit  of  the  creditors ;  and  in  sapport  of  tiiis  oontentioi^  lefisrence 
1870       is  made  to  the  5th  and  7th  sub-sections  of  the  125th  section  of  the 

Ex  parte      '^'^^i  ^^^  ^®  claimant  farther  relies  on  the  3rd  subsection  of  the 
ToDHDMTKB.  Q^j^  scctlon  which  is  to  be  read  as  a  substitute  for  the  133rd  section 

JSToBTON.  of  the  Bankruptcy  Act  of  1849.  The  case  of  O'Brien  v.  Brodk  (1) 
^~^  decided  that^  under  the  law  as  it  then  stood,  when  an  execution 
was  levied  by  seizure,  but  the  sale  was  suspended  by  an  inter- 
pleader order,  and  before  sale  a  Petition  for  adjudication  was  filed 
against  the  execution  debtor,  on  which  he  was  afterwards  adjudged 
bankrupt,  the  execution  creditor  was  deprived  of  the  benefit  of  hi^^ 
execution  by  reason  of  sect.  184  of  the  Act  of  1849 ;  and  it  was 
insisted,  on  the  part  of  the  claimant,  that  the  filing  of  the  Peti- 
tion by  the  debtor  in  this  case  was  equivalent  to  an  adjudication, 
and  that  the  sale  not  being  at  that  time  completed,  although  it 
had  been  delayed  only  by  the  interpleader  proceeding,  the  pro- 
perty seized  passed  to  the  trustee  in  accordance  with  the  last- 
mentioned  decision.  On  the  part  of  the  execution  creditor,  it  was 
argued  that  the  seizure  and  sale  having  been  completed  before  the 
appointment  of  a  trustee,  if  that  was  to  be  taken  as  equivalent  to 
an  adjudication,  the  95th  section  applied ;  and^  that  even  if  the 
presentation  of  the  Petition  were  to  be  taken  as  the  root  of  the 
trustee's  title,  the  execution  creditors  who  had  notice  of  that  pro- 
ceeding were'not  affected  by  it,  their  seizure  having  been  made  on 
the  2nd  of  February,  and  Edwards  v.  Searsbrooh  (2)  having  de 
cided  that,  in  order  to  bring  a  case  within  sect.  184  of  the  Act  of 
1849,  the  notice  there  referred  to  must  be  of  an  act  of  bankruptcy 
committed  prior  to  the  seizure ;  and,  upon  the  construction  of  the 
Act  of  1869,  it  was  contended  that,  under  the  subsects.  4  and  5  of 
the  125th  section,  the  liquidation  could  not  be  taken  to  have  com- 
menced at  any  earlier  time  than  that  of  the  appointment  of  the 
trustee,  nor  the  title  of  the  trustee  to  the  property  vested  in  him  to 
have  any  earlier  origin,  and  that  there  could  be  no  relation  to  any 
act  of  bankruptcy  earlier,  at  the  most,  than  the  presentation  of  the 
Petition.  The  question  which  is  thus  raised  can  only  be  deter- 
mined by  the  enactments  of  the  statute  duly  considered  and  rightly 
construed. 
The  statute  provides  for  two  different  modes  of  dealing  with 

(1)  Law  Rep.  1  Ex.  302.  (2)  32  L.  J.  (Q.  R)  45. 
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ibe  estates  which  &I1  XEnder  its  operation,  and  such  difficulty  as     0.  J.  B. 
exists  a^)ears  to  arise  from  the  circumstance,  that  while  the  pro-        1870 
yisioDS  relating  to  bankruptcy  proper  are  expressed  in  detafl,     Sxparte 
those  which  relate  to  liquidation  by  arrangement  are  made  by  Todhunteb. 
refeap^ee  to  those  which  belong  to  the  former.    It  was  plainly     Nobton. 
the  object  of  the  Legislature  to  provide  a  general  law  which 
should  comprise  the  whole  subject  of  bankruptcy,  and  which 
should  be  substituted  for  that  which  had  before  existed ;  and  this 
object  seems  to  hare  been  accomplished  by  the  four  first  divisions 
of  the  statute*    In  the  sixth  division,  all  the  property  of  the 
debtor  vests  in  a  trustee  appointed  under  liquidation,  and  is 
divisible  among  the  creditors,  and  all  proceedings  which  would  be 
void  against  a  trustee  in  bankruptcy  are  void  against  a  trustee 
under  a  liquidation.    Such  a  trustee  has  the  same  powers  as  a 
trustee  tmder  a  bankruptcy,  and  the  property  of  the  debtor  is  to  be 
distributed  in  the  same  manner  as  in  a  bankruptcy ;  and  all  the 
provisions  of  the  Act  apply  to  the  case  of  liquidation  by  arrange- 
ment^ in  the  same  manner  as  if  the  word  ^'bankrupt"  included  a 
debtor  whose  affairs  are  under  liquidation,  and  the  word  *'  bank- 
mptcy*^  included  liquidation  by  arrangement.    With  the  guide 
furnished  by  the  provisions  I  have  mentioned,  and  keeping  in  view 
the  obvioxis  purpose  of  the  statute,  I  think  there  can  be  no  doubt 
that  the  que8ti(»i8  raised  in  the  present  case  must  be  decided  in 
the  same  manner  as  they  would  be  if  the  Petition  for  liquidation 
had  been  a  Petition  in  bankruptcy  followed  by  adjudication.    And 
I  may  hei«  observe  that  I  wholly  dissent  from  the  arguments  of 
the  JSespondents,  that  the  title  of  the  trustee  dates  only  from  his 
actual  appointment.    It  is  true  the  liquidation  is  deemed  to  have 
commenced  as  from  the  date  of  the  trustee's  appointment — ^that 
means  that  the  active  prosecution  of  the  liquidation  shall  thence- 
forth ensue ;  but  it  is  also  provided  that  the  appointment  of  a  trustee 
(and  this,  as  I  take  it,  without  any  reference  to  the  particular  time 
at  which  such  appointment  may  have  been  made)  shall  be  deemed 
to  be  equivalent  to,  and  a  substitute  for,  the  presentation  of  a 
Petition  in  bankruptcy,  or  the  service  of  such  Petition^  or  to 
order  of  adjudication  in  bankruptcy.    Inasmuch,  therefore,  as  a 
trustee  in  bankruptcy^  at  whatever  time  he  might  have  been 
appointed,  would  be  entitied  to  diq>ute  any  proceeding  affecting 
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C.  J.  B.      the  bankrupt's  estate,  or  the  interests  of  the  creditors  (and  an 
1870        execution  bj  a  creditor  is  such  a  proceeding),  I  am  of  opinion  that 

■^[^ru     ^^  trustee  in  this  case  is  well  entitled  to  call  in  question  that 
ToDH€NTEB.  procccding  of  the  Bespondents  by  which  a  portion  of  the  debtor's 

NoBTOK.     property  has  been  withdrawn  from  distribution  among  the  general 
body  of  creditors. 

The  question,  therefore,  to  be  determined  is,  whether,  if  this  case 
were  in  bankruptcy,  and  not  under  liquidation  by  arrangement^  the 
trustee  could  sustain  the  claim  he  now  makes  ?  In  considering  this 
question,  regard  must,  of  necessity,  be  had  to  the  law  as  it  existed 
before  the  present  statute,  and  it  has  been  truly  said  in  the  course 
of  the  argument  that  sect.  133  of  the  Act  of  1849  is  substantially 
the  same  as  sect.  95  of  the  present  Act  The  case  of  O'Brun  t. 
Brodie  (1)  can  hardly  be  said  to  be  applicable,  because  the  deci- 
sion there  turned  upon  the  184th  section  of  the  Act  of  1849,  a 
provision  which  is  not  repeated  in  the  present  Act  The  simi- 
larity in  the  facts  of  the  case,  therefore,  does  not  help  the  argu- 
ment, the  judgment  coming  simply  to  this,  that  the  execntion 
creditor,  having  been  prevented  by  the  order  of  the  Court  from 
selling  before  adjudication  had  taken  place,  was  at  the  time  of 
such  adjudication  a  creditor  holding  security  for  his  debt,  and 
therefore  deprived  of  the  benefit  of  that  security  by  the  express 
terms  of  the  184th  section.  Nor  does  the  case  of  Panont  v. 
Llotfd  (2)  affect  the  question,  nor  is  it  inconsistent  with  the  other 
decision ;  and  in  neither  of  these  cases  did  the  judgment  of  the 
Court  turn  in  any  degree  upon  the  133rd  section.  But  the  case 
of  Edfvards  v.  ScarArook  (3)  appears  to  me  to  go  direct  to  the 
point  which  is  here  involved.  In  that  case  the  execution  had 
been  levied  by  seizure.  Subsequently  the  debtor  committed  an 
act  of  bankruptcy,  of  which  the  creditor  had  notice.  Nohrith- 
standing  such  notice,  the  sheriff  sold,  and  after  that  an  adjodica- 
tion  was  made.  In  that  case  it  was  argued  on  the  part  of  the 
assignee  that  the  notice  prevented  the  completion  of  the  execution 
before  the  actual  sale,  and  consequently  that  the  protection 
afforded  by  sect  133  did  not  extend  to  the  creditor.  The  Court, 
however,  decided  that  the  notice  of  an  act  of  bankruptcy  men- 

(I)  Law  Bep,  1  Ex.  30?.  (2)  Law  Rep.  1  Ex.  307,  n. 

(3)  32  L.  J.  (Q.  B.)  45. 
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tioned  in  that  sectbn  rderred  cmly  to  &otioe  of  an  aeft  of  bank-  C.  J.  B. 

rnptcj  eommitted  prior  to  the  seisafe ;  and  tkat,  tile  sale  having  been  1870 

completed  before  the  adjudication,  the  184th  section  had  no  appli*  EzparU 
catiQiV  the  creditor  not  then  having  any  secoriiy  for  his  debt    In 


TODHimTEB. 

anothar  eaae,  Ycwhg  y.  BoAnuik  {l)y  not  mentioned  in  the  argu-  Korfon. 
ment^  where  the  seiznre  was  without  notice,  bat  the  sale  was  sub* 
sequent  to  the  adjudication,  it  was  held  in  the  Court  of  Exchequer 
that  although  the  exeention  was  not  invalidated  by  the  subsequent 
notice^  yet  the  execution  creditor  was  within  the  provision  of  sect. 
181  as  being  a  secured  creditor.  I  conceive  that  the  law,  as  laid 
down  in  the  case  of  Eiwards  v.  Searnbrooh  (2),  must  govern  the 
present  case.  At  the  time  of  the  seizure  it  is  not  suggested  that 
the  debtor  had  committed  any  act  of  bankruptoy.  It  is  therefore 
unimportant  to  consider  what  might  otherwise  have  been  the  effiset 
of  sect,  11  of  the  present  Act ;  and  assuming  that  the  presentation 
of  the  petition  for  arrangement  was  equivalent  to  an  act  of  bank- 
ruptcy (being  a  proceeding  upon  which,  in  certain  events,  an  order 
of  adjudication  might  have  been  made),  the  seizure  under  the 
execution  preceded  the  petition  for  liquidation,  of  which  notice 
was  served  upon  the  execution  creditors. 

There  is  this  di£ference  between  the  phraseology  of  sect.  133  of 
the  Act  of  1849  and  sect.  95,  that  both  clauses  having  for  their 
object  the  protection  of  certain  transactions  completed  without 
notice,  the  period  oi  completion  is,  in  the  former  statute,  the  filing 
of  the  Petition,  and  in  the  latter  it  is  the  date  of  the  order  of 
adjadication.  When,  however,  it  is  borne  in  mind  that  the  exist- 
ing statute  enables  the  Courts  as  well  in  liquidation  as  in  bank- 
ruptcy, to  protect  the  debtor's  estate  for  the  equal  benefit  of  the 
creditors  against  all  executions  which  may  have  been  levied  upon 
the  debtor's  property,  the  reason  of  the  difference  I  have  men- 
tioned is  apparent  That  this  wholesome  provision  has  not  been 
resorted  to  in  the  present  case  is,  perhaps,  to  be  regretted ;  but 
that  fact  cannot  alter  the  law  which  it  is  my  duty  to  pronounce, 
according  to  what  I  conceive  to  be  the  true  construction  of  the* 
statute,  and  which  I  do,  carefully  guarding  myself  against  being 
misled  by  a  consideration  of  what  may  be  called  the  hardship 
of  the  case  upon  creditors,  and  against  that  error    pointed  at 

(1)  32  L.  J,  (Ex.)  260.  (2)  32  L.  J.  (Q.  B.)  45. 
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Exports 

TuDHUKTEB. 

In  re 

XORTON. 


by  the  Chief  Baion  in  O'Brien  y.  Brodie  (1),  which  consists  in 
legislating  where  the  only  duty  of  the  Court  is  to  interpret  the 
statute. 

The  case  is  one  of  entire  novelty,  and  I  have  felt  it  to  be  not 
without  di£Sculty.  I  think  it  was  fairly  raised  by  the  trustee  in 
the  discharge  of  his  duty ;  and  although  I  am  compelled  to  make 
no  order  upon  his  motion,  I  shall  dismiss  it  without  costs.  It  was 
not  wholly  illegal  for  the  Bespondents  to  pursue  the  course  they 
have  adopted ;  but,  having  regard  to  the  facts  appearing  upon  tlie 
affidavits,  although  I  must  leave  them  in  possession  of  the  advan- 
tage they  have  gained,  I  cannot  make  the  other  creditors  pay  the 
costs  of  a  litigation  which  might  have  terminated  otherwise  if  tlie 
application  made  to  the  Respondents  had  been  answered  and  met 
with  a  greater  degree  of  frankness. 

Solicitor  for  the  Trustee :  Mr.  Wetherfidd. 

Solicitors  for  the  first  Execution  Creditor :  Messrs.  Bannider  & 
Bcbinson. 

Solicitors  for  the  second  Execution  Creditor:  Messrs.  PouxU, 
Thompson,  dk  Groom. 


C.  J.  B. 

Ih70 
Jitiie  2,  IG. 


Ex  parte  KEY.    In  re  SKINNEB. 

Bankruptcy  Act,  1869,  s,  6,  suJhs,  5 ;  m.  11,  87,  95,  ntb-n.  3 ;  8,  125,  iuh-a.  4, 5, 
7 — Execution -^Seizure  and  Sale — Application  ofFroceeeU — Liquidation  Jy 
Arrangement — Belation  hack. 

In  sect.  87  of  the  Bankruptcy  Act,  1869,  •bankruptcy  petition "  inclndes 
a  petition  for  liquidation.  Therefore,  where  the  sheriff  seized  and  sold  the 
goods  of  a  trader  on  a  judgment  for  more  than  £50,  and  after  the  sale  a. 
petition  for  liquidation  was  presented,  of  which  the  sheriff  had  notice  within 
fourteen  days,  an  order  restraining  the  sheriff  from  paying  the  proceeds  to 
the  execution  creditor,  and  directing  payment  to  the  trustee  when  appointed, 
affirmed. 

1  HIS  was  an  appeal  from  part  of  an  order,  dated  the  27th  of 
April,  1870,  and  made  by  the  Eegistrar  of  the  County  Court  of 
BerihampBteady  restraining  the  sheriff  of  Herle  from  paying  orer 

(1)  Law  Bep.  1  Ex.  302« 
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the  proceeds  of  any  sale  under  an  execution  issued  upon  a  jndg-      C.  J.  B. 
ment  for  £54  Ids.  id.,  and  £4  for  costs,  recovered  by  Key  against       1870 
Skinner,  who  was  a  trader,  and  directing  the  sheriGT  to  hold  the     Ex  yMirt'* 
same  proceeds  until  the  appointment  of  a  trustee  under  a  liquidation,        ^"^^ ' 
and  then  pay  them  to  the  trustee.  Skikxi:!:. 

It  appeared  from  the  evidence  that  the  execution  was  levied  by  "~" 
seizure  on  the  8th  of  April  by  Key,  ond  that  the  sheriff  sold  the 
goods  on  the  18th.  On  the  20th  of  the  same  month  a  Petition  was 
filed  by  the  debtor  uuder  sect.  125,  for  liquidation  by  arrangement, 
and  notice  thereof,  in  accordance  with  sect.  87,  was  given  to  the 
sheriff  on  the  22nd  of  April.  On  the  27th  of  the  same  month  the 
order  appealed  from  was  obtained  by  the  attorney  for  Skinner, 
without  due  notice  thereof  having  been  given  to  the  execution 
creditor  or  the  sheriff,  neither  of  whom  appeared,  and  the  trustee 
was  appointed  at  a  meeting  of  creditors  held  on  the  7th  of 
May. 

Mr.  BagJey,  for  the  execution  creditor : — 

The  execution  was  completed  by  seizure  and  sale,  and  tlie 
creditor  is  therefore  entitled  to  the  proceeds  under  sect.  95,  sub- 
sect  3;  and  Edtcarda  v.  SearArook  (1)  is  a  decision  in  my  favour. 
The  title  of  a  trustee  under  a  liquidation  by  arrangement  dates 
only  from  his  appointment,  and  there  is  no  relation  back  as  in  pro- 
ceedings in  bankruptcy:  sect  125,  sub-sect.  4;  and  the  Debtors' 
Ad,  1869,  part  2,  confines  all  proceedings  against  a  fraudulent 
debtor,  whose  estate  has  been  liquidated  by  arrangement,  to  the 
time  of  the  commencement  of  the  liquidation. 

Mr.  Reed,  for  the  trustee : — 

By  sect.  125,  sub-sects.  5  and  7,  it  must  be  held  that  the  title  of 
the  trustee  has  relation  back  to  the  act  of  bankruptcy,  and  here 
the  act  of  bankruptcy  was  the  levying  an  execution  by  seizure  and 
sale  for  an  amount  not  less  than  £50,  the  debtor  being  a  trader ; 
and  by  sect.  87  the  sheriff  is  bound  to  retain  the  proceeds  of  a  sale 
of  the  goods  of  a  trader  for  fourteen  days,  and  if  he  has  notice  that 
a  bankruptcy  petition  has  been  presented  to  pay  such  proceeds  to 

(1)  32  L.  J.  (Q.  B.)  45. 
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O.J.B.     the  trustee,  and  here  the  words  ^a  bankraptej  petition"  must 
1870       include  a  petition  for  liquidation  hy  arrangement. 


kSy.  Mr.  Bagley,  in  reply. 


Jnre 

SxiMJu'KB. 


June  16.  Mb.  Bacon,  [C.J.,  after  stating  the  object  of  the 
application  and  the  facts  as  above  set  forth^  continued : — 

On  the  part  of  the  execution  creditor  it  is  argued  that  the 
seizure  and  sale  having  been  complete  before  the  petition  for 
liquidation  was  filed,  the  proceeds  of  the  execution  were  not  the 
property  of  the  debtor,  but  had  become  the  absolute  property  of 
the  creditor  long  before  any  proceeding  towards  liquidation  had 
been  instituted,  and  Edwards  v.  Scarsbrooh  (1)  was  relied  on  to 
shew  that  the  title  of  the  trustee  dates  only  from  the  time  of  his 
appointment,  and  that  neither  by  relation  or  otherwise  can  he  assert 
any  earlier  title. 

The  trustee  insists  that  his  title  extends  by  relation  under  the 
11th  section  of  the  statute  to  the  act  of  bankruptcy,  which  was 
committed  by  the  debtor,  a  trader,  by  means  of  the  execution 
levied  on  his  goods  for  a  debt  not  less  than  £50,  in  the  terms  of 
the  5th  sub-section  of  sect.  6  of  the  existing  Act ;  and  further,  that 
the  trustee's  claim  and  the  order  appealed  from  are  supported  by 
sect.  87  of  the  statute,  which  is  similar  to,  but  not  quite  the  same, 
as  sect  73  in  the  Act  of  1861,  and  which  provides  that  in  the  case 
of  the  goods  of  a  trader,  seized  and  sold  under  a  judgment  for  the 
like  amount,  the  officer  shall  retain  the  proceeds  of  the  sale  in  his 
hands  for  fourteen  days,  and  upon  notice  to  him  of  the  presentation 
of  a  petition  of  bankruptcy  within  that  period  shall  pay  the  same 
to  the  trustee ;  but  if  no  order  of  adjudication  shall  be  made,  the 
officer  is  to  deal  with  the  proceeds  as  if  no  notice  had  been  served 
upon  him.  The  trustee  also  insists  that  although  the  4th  sub-sec- 
tion of  Clause  125  enacts  that  the  liquidation  by  arrangement 
shall  be  deemed  to  have  commenced  as  from  the  date  of  the 
appointment  of  the  trustee,  such  enactment  points  CMily  to  the  dis- 
tribution of  the  estate,  and  the  proceedings  which  may  be  requisite 
to  effectuate  that  object,  and  does  not  limit  the  title  of  trustee  by 
relation ;  that  as  by  sub-sect.  5  of  the  same  clause,  all  such  pro- 

(1)  82  L.  J.  (Q.  B.)  45. 
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pertj  of  the  debtor  as  wonld^  if  he  were  bankrupt^  be  divisible      G.  J.  B. 
among  his  creditors,  vests  in  the  trustee  from  his  appointment,  all        1870 
such  property  as  was  recoverable  and  distributable,  as  part  of  the     ^^  j^rte 
bankrupt's  estate,  becomes  subject  to  the  provisions  of  the  Act ;       ^"^' 
and  he  enforces  this  argument  by  reference  to  the  7th  sub-section     Smnneb. 
of  the  same  clause,  by  which  it  is  provided  that  a  trustee  under  a 
liquidation  shall  have  the  same  powers  as  a  trustee  in  bankruptcy, 
and  the  property  of  the  debtor  shall  be  distributed  in  the  same 
manner  as  in  a  bankruptcy,  and  that  all  the  provisions  of  this 
Act  shall  apply  to  liquidation  by  arrangement,   as  if  the  word 
"bankrupt"  included  a  debtor  under  arrangement,  and  the  word 
"  bankruptcy  **  included  liquidation  by  arrangement. 

The  question,  therefore,  in  this  case  is  of  the  same  nature  as 
that  which  has  arisen  in  the  preceding  cases  (1).  Whatever  diffi- 
culty it  may  present  arises  from  the  same  cause,  and  fix)m  the 
necessity  the  CJourt  is  under  to  constrae  the  provisions  of  the 
statute  so  as  to  maintain  the  harmony  of  those  provisions  and  to 
give  them  their  full  effect — not,  however,  straining  its  express 
terms,  or  guessing  at  what  may  be  supposed  to  have  been  the 
intention  of  the  Legislature.  Without  repeating,  but  always  keep- 
ing in  mind  the  distinction  between  bankruptcy  and  liquidation, 
which  I  have  on  former  occasions  pointed  out,  I  find  that  the  5th 
sub-section  of  the  6th  clause  of  the  Act  provides  that  when  execu- 
tion for  not  less  than  £50  has  been  levied  by  seizure  and  sale  of 
the  goods  of  a  trader,  such  trader  has  committed  an  act  of  bank- 
ruptcy. Sect.  87  requires  the  sheriff — who  must  of  necessity 
know  the  fact,  and  must  be  assumed  to  know  the  law — ^to  retain  the 
goods  of  a  trader  sold  under  execution  for  a  like  amount  for  four- 
teen days,  if  he  has  notice  within  that  period  of  a  bankruptcy 
petition,  and  only  in  the  case  of  no  adjudication  being  made  to  pay 
the  proceeds  to  the  execution  creditor.  Then  if  bankruptcy  in- 
cludes, as  the  statute  says  it  shall,  liquidation  by  arrangement,  it 
appears  to  me  that  I  am  compelled  to  read  ''  bankruptcy  petition  " 
in  the  87th  section  to  mean  also  a  petition  for  liquidation.  The 
appointment  of  a  trustee  under  a  liquidation  is  equivalent  to  an 
order  of  adjudication,  and  at  whatever  period  it  may  be  made,  or 

(1)  Ex  parte  Veness,  In  re  Owynn,  ante,  p.  419  ;  Ex  parte  Todhunter,  In  re 
Norton,  ante,  p.  425. 
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G.  J.  B.     whenever  the  liquidation  is  to  commence,  the  effect  and  confle- 
1870       quence  of  it  is  to  clothe  such  trustee  with  the  powers  of  a  trustee 
ExparU     ^^  bankruptcy,  and  to  make  the  property  of  the  debtor  distri- 
Ket.       butable,  as  it  would  be  in  bankruptcy.    There  can,  I  conceive,  be 
SsuniEB.    1^0  question  that  if  the  debtor  had  been  adjudicated  bankrupt  upon 
a  petition  presented  for  that  purpose,  his  assignee  or  trustee  would 
have  been  entitled  to  overreach  the  execution  without  reference 
to  the  date  of  his  appointment ;  nor  would  it  have  been  protected 
by  the  3rd  sub-section  of  sect.  95,  although  completed  by  seizure 
and  sale  before  the  adjudication,  not  only  because  the  seizure  and 
sale  constituted  in  themselves  an  act  of  bankruptcy,  but  because 
the  protection  meant  to  be  afforded  by  the  95th  section  is  in  ex- 
press terms  subject  to  the  provisions  of  the  Act  relating  to  the 
proceeds  of  the  sale  and  seizure. 

In  coming  to  the  conclusion  I  have  drawn,  I  have  not  omitted  to 
give  full  consideration  to  the  argument  on  behalf  of  the  execution 
creditor,  founded  upon  the  second  part  of  the  Debtors*  Ad,  1869 
(32  &  33  Vict.  c.  62),  which  was  resorted  to  for  the  purpose  of 
insisting  that  the  employment  by  the  Legislature  of  the  words  "  com* 
mencement  of  the  liquidation  "  in  the  one  statute  must  have  in 
the  other  the  effect  of  confining  all  proceedings  under  liquidation 
to  that  precise  time,  as  distinguished  from  proceedings  in  bank- 
ruptcy, which  are  to  date  from  the  presentation  of  a  bankruptcy 
petition.   But  I  do  not  think  that  the  true  construction  of  the  statute 
supports  the  argument,  for  although  in  many  of  the  sub-sections 
in  section  11  in  the  Debtors'  Act,  by  which  the  penalties  consequent 
upon  a  conviction  for  a  misdemeanour  are  imposed,  the  distinction 
referred  to  is  very  clearly  expressed,  yet  it  is  equally  dear  that 
the  section,  in  its  generality,  applies  to  both  classes  of  debtors,  and 
that  the  first  three  and  the  last  of  the  sub-sections  apply  not  less 
to  any  person  whose  affairs  are  liquidated  by  arrangement  than  to 
persons  adjudged  bankrupt,  and  this  without  reference  to  the 
period  at  which  the  liquidation  commences ;   nor  is  it  difficult) 
having  regard  to  the  several  cases  provided  for,  to  perceive  good 
reasons  for  the  manifest  difference  in  the  provisions  in  this  respect 
I  feel  myself,  therefore,  compelled  to  decide  that  the  order  appealed 
from  is  right  in  substance,  and  the  appeal  must,  therefore,  be  dis- 
missed ;  but  I  think  that  a  trustee  having  now  been  appointed, 
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the  order  should  be  varied  by  directing  the  sheriff  to  pay  the  pro-  C.  J.  B. 

ceeds  of  the  sale  to  that  trustee  by  name^  to  be  dealt  with  and  dis-  i870 

tribated  by  him  as  part  of  the  debtor's  estate  in  liquidation.  Having  Ezparu 

regard,  however,  to  the  fact  that  no  notice  was  given  to  the  execu-  ^"^' 

tion  creditor  of  the  order  which  was  obtained  from  the  County  Skutneb. 
Court,  I  dismiss  the  appeal  without  costs. 

Solicitor  for  the  Appellant :  Mr.  Henry  Tayler. 
Solicitors  for  the  Bespondent :  Messrs.  Wdb  &  Webb. 
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M.  B.  BABEEB  V.  BABEER 

1870 

,^^y^  WUl — Legacy  on  Condition  of  Conveying  Real  Estate — Conveyance — Lien  /or 

June  15,  28.  Unpaid  Legacy, 

A  testator  gave  a  legacy  to  each  of  his  daughters  on  condition  that  she 
should  convey  her  share  of  certain  real  estate,  to  which  the  daughters  were 
entitled,  to  the  sons  of  the  testator ;  and  in  case  of  any  daughter  refosiog  or 
being  unable  to  comply  with  the  condition,  the  legacy  bequeathed  to  her  was 
to  be  forfeited  and  to  form  part  of  the  testator's  residuary  personal  estate. 
The  testator  gave  his  residuary  personal  estate  to  his  sons ;  and  he  appointed 
one  of  them  and  two  other  persons  executors.  The  daughters  conveyed  their 
shares  of  the  real  estate  to  their  brothers,  but  did  not  obtain  payment  of  the 
legacies : — 

ffeldy  that  they  were  not  entitled  to  any  lien  in  the  nature  of  a  vendor's 
lien  on  the  real  estate  conveyed  by  them  for  their  legacies. 

TVlLLIAM  BABKEB,  the  testator  in  the  cause,  had  eight 
children,  yiz.,  three  sons,  John,  Ormerod,  and  Peter,  and  five 
daughters.  Under  the  will  of  their  paternal  grandfather  these 
children  were  entitled  to  certain  shares  in  certain  freehold  cotton 
mills,  dwelling-honses,  and  lands  in  the  neighbourhood  of  Tod- 
morden,  in  Yorkshire. 

The  testator  made  his  will,  dated  the  28th  of  June,  1861,  and 
thereby  bequeathed  to  each  of  his  daughters  the  sum  .of  £1000, 
payable,  with  interest  at  4^  per  cent,  in  one  year  from  his  decease, 
to  such  of  them  as  were  of  full  age,  and  to  his  youngest  daughter 
(who  was  then  under  age)  on  her  attaining  twenty-one ;  and  he  also 
directed  his  trustees  to  inyest  the  sum  of  £5000,  and  to  pay  the 
interest  of  £1000,  part  thereof,  to  each  of  his  daughters  during  their 
respective  lives,  aa  therein  mentioned ;  and  after  the  death  of  each 
daughter,  to  pay  such  sum  of  £1000  to  her  children  and  issue  as 
therein  mentioned.  The  will  then  proceeded  as  follows :  ^  I  declare 
that  the  legacies  bequeathed  as  aforesaid  to  and  for  the  benefit  of  each 
of  my  said  daughters  and  her  children  or  other  issue  are  bequeathed 
on  this  express  condition,  that  each  such  daughter  shall,  at  the  request 
and  costs  of  my  said  sons,  their  respective  heirs  or  assigns,  grant 
and  convey  all  their  share,  estate,  and  interest  in  the  lands,  mills, 
dwelling-houses,  buildings,  and  hereditaments  devised  by  the  will 


V, 
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of  my  late  father,  and  all  erections  and  improvements  since  made        M.  B. 
thereoOy  unto  and  to  the  use  of  all  my  said  sons^  their  respective        1870 
heirs,  executors,  administrators,  and  assigns,  in  equal  shares  as      babkbb 
tenants  in  common.    And  in  case  of  her  refusing  or  being  unable     ^^ 
(if  and  when  of  full  age)  to  comply  with  this  condition,  the 
legacies  so  bequeathed  to  and  for  the  benefit  of  such  daughter 
shall  be  absolutely  forfeited  and  form  part  of  my  residuary  per- 
sonal estate."    The  testator  devised  his  real  estate  and  bequeathed 
his  residuary  personal  estate  to  his  three  sons  in  equal  shares ;  and 
he  appointed  his  son  John  and  two  other  persons  trustees  and 
executors  of  his  wilL 

The  testator  died  on  the  Slst  of  July,  1862. 

In  June,  1864,  the  three  sons  of  the  testator  procured  their 
sisters,  and  the  husbands  of  such  of  them  as  were  married,  to 
execute  an  indenture  (dated  the  7th  of  June,  1864),  by  which  the 
shares  of  their  sisters  in  the  cotton  mills,  dwelling-houses,  and 
lands  devised  by  the  will  of  their  grandfather  were  conveyed  to 
the  three  sons  of  the  testator,  their  heirs  and  assigns,  in  equal 
shares  as  tenants  in  common. 

No  part  of  the  legacies  bequeathed  to  or  upon  trust  for  the 
daughters  or  their  issue  was  ever  paid.  The  testator's  estate  had 
been,  to  a  great  extent,  lost ;  and  John  Barker y  one  of  the  executors, 
had  died  in  insolvent  circumstances.  Under  these  circumstances 
the  bill  in  this  suit  was  filed  by  three  of  the  daughters  to  enforce 
payment  of  their  legacies ;  and  the  question  mainly  discussed  was, 
whether  they  were  entitled  to  any  lien  on  the  hereditaments  con- 
veyed by  the  deed  of  the  7th  of  June,  1864,  for  their  legacies  ; 
these  hereditaments  not  having  been  alienated  by  the  three  sons 
of  the  testator. 

Mr.  Jessdy  Q.C.,  and  Mr.  J.  T.  Humphry,  for  the  Plaintiffs : — 

The  testator  gave  legacies  to  his  daughters  on  condition  that 
they  should  convey  certain  real  estate  to  his  three  sons.  If  they 
did  not  convey,  the  legacies  were  to  fall  into  the  residue  of  the 
testator  s  personal  estate,  and  thus  could  pass  to  the  three  sons  of 
the  testator.  The  daughters  have  conveyed,  but  have  not  been 
paid  their  legacies ;  and  we  submit  that  they  are  in  the  position 
of  unpaid  vendors^  and  are  entitled  to  a  lien  on  the  lands  conveyed 

2M2  2 
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M.  B.  by  them.  The  principle  on  which  the  Court  holds  that  a  vendor, 
1870        who  has  not  been  paid,  is  entitled  to  a  lien  on  his  land,  is  that  it 

Babkee  would  be  contrary  to  natural  equity  to  allow  a  purchaser  to  retain 
an  estate  which  he  had  not  paid  for:  Chapman  v.  Tanner  (1); 
Blacklum  v.  Gregson  (2) ;  Mackrefh  v.  Symmons  (3) ;  Story's  Equity 
Jurisprudence  (4) ;  and  there  is  a  like  natural  equity  in  faTOur 
of  the  Plaintiffs.  The  sons  never  parted  with  the  heredita- 
ments conveyed  to  them,  so  that  no  question  arises  with  pur- 
chasers for  value ;  and  their  creditors  have  no  specific  lien  on  the 
property. 

Mr.  Phear,  for  Defendants  in  the  same  interest  as  the  Plaintiffs. 

Mr.  Soidhffoie,  Q.C.,  and  Mr.  Bahinffton,  for  Ormerod  Barker : — 

There  is  no  lien  here.  The  testator  says,  "  on  condition  of  my 
daughters  conveying .  certain  property  to  my  sons,  they  shall 
receive  certain  legacies  from  my  executors."  The  daughters 
chose  to  convey,  and  the  executors  did  not  pay.  Why  is  Ormerod 
Barker,  who  is  not  an  executor,  to  be  liable  for  the  default  of  the 
executors  ? 

Again,  if  there  be  a  lien,  what  is  it  a  lien  for  ?  What  is  the 
purchase-money  ?  and  how  much  of  it  is  Ormerod  Barker  bound  to 
pay? 

Mr.  Jessel,  in  reply : — 

Although  Ormerod  Barker  was  not  an  executor,  he  was  a  resi- 
duary legatee ;  and  if  the  daughters  had  not  conveyed,  he  could 
have  obtained  the  benefit  accruing  from  the  increase  of  the 
residuary  estate,  which  would  have  followed.  Can  he  keep  the 
estate  and  not  pay  for  it  ? 


June  28.    Lobd  Bomilly,  M.B. : — 

The  question  principally  argued  is,  whether  there  is  any  liea 
upon  the  shares  conveyed  by  the  daughters  for  their  legacies.    At 

(1)  1  Vemi  267.  (3)  15  Ves.  329. 

(2)  1  Bro.  0.  C.  420.     -  (4)  Vol.  ii.  pL  1217-1219. 
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one  [tiine  I  had  considerable  doubt  about  it,  for  I  thought  the  M.  B. 
case  might  be  put  in  this  form :  If  a  person  sells  a  share  in  real  1870 
estate  for  the  sum  of  £1000,  the  person  who  sells  and  conveys  that  barker 
share  would  have  a  lien  upon  it  for  the  amount  of  the  purchase- 
money.  I  am  disposed,  however,  to  think  that  was  not  the  trans- 
action here.  It  was  not  a  sale,  but  it  was  this :  the  testator  says, 
*'  You  shall  have  no  legacy  unless  you  convey  your  shares."  They 
did  convey,  but  the  executors  did  not  pay  the  legacy.  This,  in  my 
opinion,  creates  no  lien  upon  the  shares  conveyed.  Unquestionably 
they  had  an  election  in  the  first  instance ;  they  might  have  given 
up  their  legacies  and  retained  the  property,  but  till  they  conveyed 
it  there  was  no  right  to  the  legacies.  They  did  not  then  convey, 
making  any  terms  as  to  the  payment  of  the  legacies,  but  they 
performed  the  condition  absolutely.  They  might  unquestionably 
have  done  this,  have  bargained  with  their  brothers  that  the  legacies 
should  remain  a  charge  upon  the  shares  until  the  legacies  were 
paid ;  but  there  was  no  contract  of  that  description ;  and  the 
question,  which  is  a  somewhat  novel  one,  I  think,  and  which  was 
very  fully  argued  before  me,  is  this :  whether,  on  the  construction 
of  the  will,  this  express  condition  that  each  daughter  shaU,  at  the 
request  and  costs  of  the  sons,  convey  her  estate,  does  create  a 
charge  upon  the  property  conveyed.  I  think  this  is  a  mere  personal 
obligation,  and  that  it  does  not  create  a  charge. 

Solicitors:  Messrs.  Torr,  Janeway,  &  Co.y  agents  for  Messrs. 
AG.&T.  W.  Eadtvoodf  Todmorden  ;  Messrs.  Biekards  dt  Walker, 
agents  for  Mr.  Jamea  Stansjield,  Todmorden. 
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M.  B,  I^  ^«  BUSH. 

1870         Judgment  OredUor — Sequestraiion — Beal  EUcUe  delivered  in  Eoceeution — Sdt— 
J^29.  27  &  28  Viet.  e.  112,  m.  1,  4. 

A  debtor  executed  a  conyeyanoe  of  real  estate  to  yolunteeis,  and  after- 
wards a  writ  of  sequestration  was  issued  against  him  at  the  instance  of  a 
creditor.  The  volunteers  reoonveyed  the  estate  to  a  trustee  for  the  seques- 
trators ;  and  they  entered  into  possession : — 

Edd^  that  the  sequestrators  and  creditor  were  entitled  to  an  order  for  the 
sale  of  the  real  estate  under  27  &  28  Yict.  c.  112. 

'  IN  this  case,  Q.  B.  Bush,  a  solicitor,  had  failed  to  comply  with  an 
order  for  payment  of  a  balance  of  account  found  due  from  him  upon 
taxation,  at  the  instance  of  a  client,  of  a  bill  of  costs ;  and  seques- 
tration had  issued  against  him. 

Previously  to  the  issue  of  the  writ,  Btish  had  executed  Yoluntarv 
conveyances  of  certain  real  estate  belonging  to  him ;  but  the  per- 
sons in  whose  favour  such  conveyances  were  made  did  not  choose 
to  dispute  the  title  of  the  sequestrators,  and  reconveyed  to  a  trustee 
for  them ;  and  they  had  entered  into  possession  of  the  estates. 

The  sequestrators  and  the  creditor  now  presented  a  Petition  for 
sale  of  the  estate  under  27  &  28  Yict  c.  112. 

Mr.  Jessely  Q.O.  (Mr.  F.  H.  OoU  with  him),  said  the  only  question 
was,  whether  the  land  had  actually  been  delivered  in  execution  by 
virtue  of  a  writ  of  elegit,  "  or  other  lawful  authority,"  within  the 
meaning  of  sects.  1  and  4  of  the  Act. 

Bush  did  not  appear. 

The  Masteb  of  the  Bolls  made  the  order. 
Solicitors :  Messrs.  Langhy  &  OiUban. 
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In  re  MUGGERIDGE.  M.  8. 

MUGGEEIDGE  v.  SHAEP.  mo 

Ex  parte  BANK  OF  LONDON  AND  NATIONAL  j^s, 

PROVINCLAIi  INSURANCE  ASSOCIATION.  — 

Unregistered  Company — Winding-up — Liahility  of  Contributory — Specicdty  Debt 
—  Companies  Act,  1862,  ss,  75,  199 — Deceased  Contributory — Administra- 
tion of  Assets — Proof  by  Liquidator, 

The  liability  of  a  shareholder  of  a  company  not  registered  under  the  Act  of 
1862^  but  wound  up  under  it^  to  contribute  to  the  assets  of  the  company,  is 
in  the  nature  of  a  specialty  debt. 

The  liquidator  of  such  a  company  is  entitled  to  prove  against  the  estate  of 
a  deceased  contributory  for  the  estimated  value  of  such  liability,  although  no 
call  has  actually  been  made  in  the  winding-iip,  and  to  have  a  proportionate 
share  of  the  fund  set  apart  to  meet  it. 

IhIS  was  a  suit,  commenced  by  Bummons,  for  the  administration 
of  the  estate  of  Sir  Henry  Mufffferidffe,  who  died  on  the  27th  of 
June,  1866.  He  was  at  the  time  of  his  death  the  registered  pro- 
prietor of  2500  shares,  of  £5  each,  in  the  Bank  of  London  and 
Naiional  Provincial  Insurance  Assodaiion,  upon  which  £1  per  share 
had  been  paid  up. 

On  the  22nd  of  January,  1870,  an  order  was  made,  under  the 
Companies  Ad,  1862,  for  winding  up  the  association,  which  had 
never  been  registered  imder  any  Act  of  Parliament.  The  execu- 
tor of  Sir  Henry  Muggeridge  was  placed  on  the  list  of  contribu- 
toiies.  The  list,  however,  had  not  been  finally  settled,  nor  had  the 
claims  of  creditors  been  adjudicated  upon  ;  but  the  official  liqui- 
dator deposed  that  it  would  be  necessary  for  the  purposes  of  the 
winding-up  to  make  a  call  on  the  contributories  of  not  less  than 
£1  per  share. 

The  usual  decree  was  made  in  the  suit  on  the  18th  of  July, 
1866.  The  estate  proved  to  be  insolvent,  and,  in  fact,  was  insuffi- 
cient to  pay  the  specialty  creditors  in  fulL  The  Chief  Clerk  made 
his  certificate,  which  became  binding  on  the  13th  of  April,  1870, 
and  the  cause  came  on  for  further  consideration  on  the  14th  of 
June,  1870,  when  an  order  was  made  that  so  much  of  the  estate 
of  the  testator  as  had  been  got  in  should  be  applied  in  payment  of 
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M.  R.       the  specialty  creditors  found  by  the  certificate,  among  whom  the 

1870       liquidator  of  the  company  was  not  included. 

In  re  This  order  had  not  been  drawn  up,  and  a  Petition  was  pre- 

McGGERiPGE.  g^ut^^j  by  ^0  liquidator,  praying  that  he  might  be  allowed  to  rank 

McQGEBiDGE  gg  a  spocialty  creditor  on  the  estate  for  £2500,  being  the  estimated 

Shabp.       value  of  the  liability  of  Sir  Henry  Muggeridge  to  contribute  to  the 

ExparU     assets  of  the  company  in  respect  of  his  2500  shares,  and  for  interest 

L^TON  AND  ^^^^^^^  5  ^'^^  ih&if  notwithstanding  the  order  made  on  further  con- 

National    sideration,  the  moneys  thereby  directed  to  be  apportioned  might 

Insurance    be  apportioned  between  the  Petitioner  and  the  other  specialty 

^^^^^^^^'  creditors.    This  Petition  now  came  on  to  be  heard. 

Mr.  Bodwdl,  for  the  liquidator,  submitted  that  by  sects.  75  and 
199  of  the  Companies  Ad,  1862,  the  liability  was  of  the  nature  of 
a  specialty  debt,  and  that,  as  no  call  had  been  made,  the  official 
liquidator  was  entitled  to  prove  for  the  estimated  value  of  the 
liability. 

Mr.  Bristotue,  Q.C.,  Mr.  William  Barber,  and  Mr.  Higgins,  for 
specialty  creditors : — 

First :  We  say  that  sect.  75  applies  only  to  companies  registered 
under  the  Act  of  1862.  By  sect.  5  the  Act  is  divided  into  nine 
parts,  of  which  the  fourth  relates  to  the  winding  up  of  companies 
and  associations  ^  imder  this  Act,"  and  the  eighth  to  the  apphca- 
tion  of  the  Act  to  unregistered  companies.  Part  4  commences  at 
sect.  74.  Sect.  75  is  as  follows : — "  The  liability  of  any  person  to 
contribute  to  the  assets  of  a  company  under  this  Act,  in  the  erent 
of  the  same  being  wound  up,  shall  be  deemed  to  create  a  debt  (in 
England  and  Ireland  of  the  nature  of  a  specialty)."  The  company 
in  question  was  never  registered  under  the  Act,  and  was  ordered 
to  be  wound  up  only  by  virtue  of  the  provisions  contained  in 
Part  8.  Unless,  then,  that  part  contains  some  express  enactment 
making  sect.  75  applicable  to  unregistered  companies,  the  debt  is 
only  a  simple  contract  debt :  Bdbinsons  Executor's  Case  (1).  The 
only  words  which  can  have  such  an  effect  are  those  in  sect  199:— 
"  Subject  as  hereinafter  mentioned  any  partnership,  association,  or 
company,  except  railway  companies  incorporated  by  Act  of  Parlia- 

ri)  6  D.  M.  &  G.  572. 
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ment,  consisting  of  more  than  seven  members,  and  not  registered  M.  R, 

under  this  Act»  and  hereinafter  included  under  the  term  unregis-  1870 

tared  company,  may  be  wound  up  under  this  Act,  and  all  provisions  jn  re 

of  this  Act  with  respect  to  winding  up  shall  apply  to  such  company,  ^u<3gebidgb. 

with  the  following  exceptions  and  additions ;"  these  exceptions  and  Mdooeridqb 

additions  do  not  affect  the  present  question.    We  submit  that  the  Shabp. 

effect  of  this  enactment  is  merely  to  make  the  machinery  provided  Exparu 

by  the  Act  for  winding  up  registered  companies  applicable  to  the  l^^^^^ 

winding  up  of  unregistered  companies ;  but  does  not  in  any  way    National 
,,       ,  _  .,  1    1.  1  .,.  "        ^     Pbovincial 

alter  the  nature  of  a  contributory  s  liability.  Insubancb 

Secondly :  If  the  Court  is  against  us  on  the  first  poiut,  we  sub-  ^^Q^^'^^Q^' 
mit  that  the  liability  is  merely  a  contingent  one ;  the  list  of  con- 
tiibatories  has  not  been  finally  settled,  and  no  call  has  been  made. 
Under  these  circumstances  the  Court  will  not  prevent  the  estate 
from  being  applied  in  payment  of  specialty  debts  which  are  both  due 
and  payable :  Williams  on  Executors  (1) ;  Read  v.  Blunt  (2) ;  Nor- 
man V.  Baldry  (3) ;  Dean  v.  Allen  (4) ;  Williams  v.  Headland  (5) ; 
Henderson  v.  Gilchrist  (6). 

Mr.  Bevir,  for  the  executors  of  Sir  Henry  Muggeridge. 

LOBD  EOMILLY,  M.R : — 

This  is  clearly  a  specialty  debt  under  the  Companies  Act,  1862, 
although  it  is  not  so  under  the  older  Acts.  The  section  relating 
to  unregistered  companies  is  the  199th,  which  says  this:  that  ''all 
the  provisions  of  this  Act  with  respect  to  winding-up  shall  apply 
to  such  company,  with  the  following  exceptions  and  additions," 
which  do  not  afiect  the  question.  Then,  is  sect.  75  a  provision  of 
the  Act  with  respect  to  winding-up  ?  Now,  by  sect.  5,  the  Act  is 
divided  into  eight  parts,  of  which  the  fourth  relates  to  the  winding 
up  of  companies ;  and  sect.  75  is  included  in  Part  4,  and  for  that 
reason  alone  I  should  hold  that  that  section  was  a  "  provision  of 
the  Act  with  respect  to  winding-up."  But  when  you  come  to  the 
contents  of  the  section  itself,  there  really  can  be  no  question  about 
it.    The  words  are  these : — **  The  liability  of  any  person  to  con- 

(1)  6th  Ed.  vol.  ii.  p.  956.  (4)  20  Beav.  1. 

(2)  6  Sim.  567.  (5)  4  Giff.  505. 

(3)  6  Ibid.  621.  (6)  17  Jur.  570. 
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M.  B.       tribute  to  the  assets  of  a  company  under  this  Act,  in  the  event  of 
1870        the  same  being  wound  up^  shall  be  deemed  to  create  a  debt  (in 
In  re       England  and  Ireland  of  the  nature  of  a  specialty)  accruing  due 
MuGGEBiDGB.  fj^^^  ^j^^  pcrsou  when  his  liability  commenced,  but  payable  at  (he 
MxjGGERiDOK  timo  or  respective  times  when  calls  are  made,  as  hereinafter  is 
Sharp.      mentioned,  for  enforcing  such  liability ;  and  it  shall  be  lawful  ia 
Exparie     the  case  of  the  bankruptcy  of  any.  contributory  to  prove  against 
L^oK  AND  ^^  ©state  the  estimated  value  of  his  liability  to  future  calls  as  well 
National    ag  calls  already  made."     This  section  makes  the  liability  of  the 
Insurance    contributory  a  debt,  and  it  is  the  only  thing  that  makes  it  a  debt, 
so  that  when  a  person  is  a  shareholder  in  a  company,  and  the  com- 
pany is  ordered  to  be  wound  up,  the  Act  immediately  declares  that 
this  creates  a  debt,  which  accrued  due  when  the  shareholder's  liability 
commenced,  but  is  payable  when  a  call  is  made ;  and  the  debt  is 
to  be  proveable  in  bankruptcy.    This  section  was  very  much  con- 
sidered in  Hastie's  Case  (1),  and  it  was  held  that  the  liability  of  a 
contributory  was  dehitum  in  prsssenii,  solvendum  in  fuiuro.  If,  then, 
it  be  a  debt,  and  this  section  alone  make  it  a  debt,  why  is  it  not 
to  be  a  specialty  debt  ?    Why  should  I  strike  out  the  words  "  in 
England  and  Ireland  of  the  nature  of  a  specialty?"    I  cannot 
strike  them  out ;  and,  being  of  opinion  that  sect.  199  makes  this 
section  apply  to  unregistered  companies,  I  must  hold  this  to  be  a 
specialty  debt 

Then  the  next  question  is,  will  the  Court  set  apart  anything  to 
meet  it  ?  I  apprehend  that  the  Court  has  no  option.  All  that  the 
Court  does  is  not  to  disturb  any  payment  which  has  been  made 
before  the  debt  is  claimed.  Here  no  payment  has  been  made;  the 
only  question  is,  whether  the  Court  is  not  bound  to  set  apart  a  fund 
to  meet  a  claim  which  is  estimated  at  £2500.  I  am  of  opinion 
that  a  proportionate  share  of  the  fund  in  Court  must  be  set  apart 
and  carried  to  a  separate  account  in  order  to  meet  the  claim ;  and, 
as  usual  in  such  cases,  the  claimants  must  add  their  costs  to  their 
debt 

Solicitors :  Messrs.  Paine  &  Layton ;  Messrs.  BogerZj  JuB,  dt 
Bogers;  Messrs.  Garrard  &  James. 

(1)  Law  Rep.  7  Eq.  8 ;  IbicL  4  Ch.  274. 
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WONHAM  V.  MACHIN.  m.  r. 

1870 
Mortgage — Puisne  Incumbrance — Saie  of  Mortgaged  Property — Ooste  qfSdle, 

Where,  at  the  instance  of  a  mortgagee  Plaintifif,  a  decree  is  made  for  sale  of 
the  mortgaged  property,  and  a  puisne  mortgagee  concurs  in  a  conveyance  to  a 
purchaser  under  the  decree,  such  puisne  incumhrancer  is  not  entitled  to  any 
costs  in  respect  of  such  concurrence  unless  the  prior  incumbrancer  has  been 
paid  in  full. 

IHIS  was  the  further  consideration  of  a  snit,  by  a  second  mort- 
gagee of  real  estate,  for  the  sale  of  the  mortgaged  property,  and 
appUcation  of  the  proceeds  of  sale  in  discharge  of  the  incum- 
brances. A  decree  for  sale  was  made  with  the  consent  of  the  first 
mortgagee,  in  whom  the  legal  estate  was  vested.  The  property 
was  put  up  for  sale  in  lots,  under  conditions  which  provided  as 
foUowB : — "  No  purchaser  shall  require  any  incumbrance  to  be  dis- 
ehatged  otherwise  than  by  the  incumbrancers  joining  in  the  pur- 
chaser's conveyance,  or  make  any  claim  for  costs  in  reference 
thereto,  or  require  from  any  conveying  party  any  other  covenant 
than  a  covenant  that  he  has  not  incumbered,  or  require  for  any 
purpose  the  concurrence  of  any  person  in  respect  of  any  beneficial 
interest  bound  by  the  decree  or  order  for  sale,  or  require  any  such 
decree  or  order  to  be  enrolled."  The  proceeds  of  sale  were  suffi- 
cient for  payment  of  the  fibrst  mortgagee  in  full,  but  not  of  the 
second  mortgagee. 

The  only  question  was,  whether  a  puisne  incumbrancer,  who  had 
jomed  in  conveyances  to  several  of  the  purchasers,  was  entitled  to 
his  costs  of  executing  the  conveyances. 

Mr.  Jessel,  Q.C.,  and  Mr.  Batten,  for  the  Plaintiff: — 

This  incumbrancer  had  no  legal  estate,  and  his  equitable  interest 
was  bound  by  the  decree.  If  the  decree  had  been  for  foreclosure, 
he  would  have  had  no  costs  of  suit  unless  he  had  redeemed ;  the 
law  now  allows  a  decree  for  sale  to  be  made ;  but  why  should  he 
be  entitled  to  any  costs  when  I  am  not  paid  in  full  ?  There  can  be 
no  difference  in  principle  between  costs  of  suit  and  costs  of  joining 
in  a  conveyance :  Ward  v.  MaekinJay  (1) ;  Digkton  v.  Withers  (2) ; 
(1)  2  D.  J.  &  S.  858.  (2)  31  Beav.  423. 


WOSHAM 

Machin. 
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M.  R.       H^pworth  V.  Hedop  (1)  ;    Uppertan  v.  Harrison  (2) ;   Barnes  t. 
1870       Racster  (3)  ;  Wild  v.  LocJchari  (4) ;  Morgan  and  Bavey  on  Costs  (5). 

Mr.  Tyssen,  for  the  first  mortgagee  and  the  purchasers. 

Mr.  Southffole,  Q.C.,  for  the  puisne  incumbrancer : — 

The  cases  cited  do  not  touch  this  point ;  they  all  relate  to  the 
costs  of  suit :  and  even  with  reference  to  these  costs  there  was  Yerv 
great  doubt  until  the  decision  in  Ford  v.  Earl  of  Chesierfidd  (6). 
It  is  very  difficult  to  understand  why  the  puisne  incumbrancer  was 
made  a  party  to  the  conveyance  at  all  as  he  had  no  legal  estate, 
and  was  bound  by  the  decree ;  but  it  must  have  been  either  for 
some  reason  beneficial  to  the  parties  to  the  cause  or  by  the 
Plaintiff's  blunder ;  qudeunque  via,  he  is  entitled  to  his  costs. 


July  14.    Lord  Komilly,  M.K.  :-»- 

I  do  not  think  the  precise  question  in  this  case  has  ever  been 
decided.  It  is  admitted  that  in  general  a  mortgagee  is  entitled  to 
add  his  costs  to  his  debt,  and  to  be  paid  his  principal,  interest,  and 
costs  out  of  the  fund.  There  is  some  distinction  between  costs  of 
suit  and  costs  of  a  sale  of  property  in  the  suit.  One  distinction  is 
that,  where  the  mortgagee  of  a  deceased  mortgagor  files  a  bill,  he 
may  make  the  suit  for  the  administration  of  the  estate  of  the 
deceased,  and  then  the  costs  of  the  suit  are  paid  in  the  first 
instance.  But  if,  in  the  course  of  administration,  it  becomes  neces- 
sary to  sell  the  mortgaged  property,  then  the  mortgagee  is  entitled 
to  be  paid  his  principal,  interest,  and  costs  out  of  the  proceeds  of 
sale  in  priority  to  the  costs  of  suit  and  everything  else. 

Here  the  mortgagee  has  instituted  a  suit  asking  for  a  decree  for 
sale  instead  of  foreclosure,  and  a  decree  is  made,  and  thereupon  a 
puisne  mortgagee  concurs ;  then  the  question  is,  whether  the  costs 
of  sale  are  not  to  be  paid  in  the  first  instance.  I  am  of  opinion 
that  no  distinction  can  be  drawn  between  the  costs  of  suit  and  the 
costs  of  sale.    Both  sets  of  costs  are  necessary  for  realizing  the 

(1)  3  Hare,  485.  (4)  10  Beav.  320. 

(2)  7  Sim.  444.  (5)  Page  158. 

(3)  1  Y.  &  C.  Ch.  401.  (6)  21  Boay.  426. 
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property,  and  ia  the  absence  of  any  agreement  as  to  the  payment 
of  them,  I  am  unable  to  draw  any  distinction  between  them.  A 
puisne  mortgagee  may  concur  in  the  sale  only  on  the  terms  of 
being  paid  his  costs ;  but  nothing  of  the  kind  took  place  here.  The 
costs  of  sale  are  considerable,  and  the  sale  has  not  produced  sufiS- 
cient  to  pay  the  Plaintiff  in  full,  and  under  these  circumstances  I 
think  he  must  be  paid  in  the  first  instance. 

It  is  true  that  there  are  cases  where  costs  of  sale  are  distin- 
guished from  costs  of  suit,  but  these  relate  not  to  insolvent  but  to 
solvent  estates ;  as,  for  example,  where  real  and  personal  estate 
have  been  realized,  and  the  Court  has  come  to  the  conclusion  that 
the  costs  of  realizing  the  real  estate  ought  not  to  be  thrown  upon 
the  personal  estate.  These  cases  have  no  bearing  on  the  present, 
and  I  have  only  alluded  to  them  for  the  purpose  of  shewing  that  I 
have  not  neglected  the  consideration  of  them. 

Solicitors :  Mr.  J.  M.  Yetts  ;  Messrs.  Poole  it  Hughes. 
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MULLINGS  V.  TRINDER. 

Vendor  and  Purchaser — Specific  Performance — Doubtful  TiUe. 

Diacdssion  of  the  circumstances  under  which  the  Court  will  not  decree 
specific  performance,  on  the  ground  that  the  title  is  too  doubtful  to  be  forced 
on  a  purchaser. 

The  principles  laid  down  in  Pyrke  v.  Waddingham  (1)  approved  of ;  but 
the  decision  disapproved  of,  and  not  followed  under  precisely  similar  circum- 
stances. 

IHIS  was  a  suit  for  specific  performance  by  the  vendors  of  certain 
real  estate,  part  of  the  Notgrove  estate,  in  the  county  of  Qlottceder. 
The  Notgrove  estate  was  formerly  the  property  of  Thomas  Pyrke, 
who,  by  his  will,  dated  the  27th  of  February,  1752,  after  confirm- 
ing certain  leases  of  the  said  estate,  and  giving  certain  pecuniary 
legacies,  and  also  a  life  anntfity  of  £40,  which  he  directed  to  be 
paid  out  of  his  estate,  gave  to  his  wife  Dorothy,  whom  he  appointed 
executrix,  all  his  manors,  lands,  tenements,  goods,  chattels,  and 

(1)  10  Hare,  1.       , 


1870 
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M.  R.       stock  of  what  nature  soever,  with  all  his  ready  money,  and  the 

1870        interest  of  all  securities  for  money,  for  the  term  of  her  natural 

MuLUNGs    life ;  and  when  she  died  her  funeral  expenses  to  be  paid  by  his  heir 

Tbi^kr.     according  to  such  directions  as  she  should  give  before  her  death  or 

leave  behind  her  in  writing.  The  will  then  proceeded  as  follows  :— 

"  I  give  (after  my  wife's  death)  all  my  manors,  lands,  tenements, 
and  interest  of  all  my  money  and  securities  for  money — I  mean 
only  the  interest  of  them — and  chattels,  to  my  nephew  JbsgA 
WattSy  for  his  life,  with  liberty  to  make  a  jointure  of  any  part  of 
the  estate,  and  also  to  make  leases  of  any  part  thereof,  not  exceed- 
ing twenty-one  years,  reserving  the  best  rent  he  can  get  for  the 
same  premises  so  leased,  and  having  all  usual  covenants  inserted 
in  such  leases  on  the  lessee's  part  to  be  done  and  performed,  and 
such  lessee  or  lessees  executing  counterparts  of  such  leases;  and  if 
the  said  Joseph  Watts  shall  die,  and  leave  one  or  more  son  or  sons, 
I  give  my  said  estate  to  his  eldest  and  every  other  sons,  the  eldest 
to  take  place  before  the  younger,  according  to  their  priority  of 
birth.  If  the  said  Joseph  Watts  shall  happen  to  die  and  leave  no 
son,  but  only  one  or  more  daughters,  I  give  him  power  to  charge 
the  estate  with  £5000,  and  no  more,  for  their  provision ;  and  il* 
the  said  Joseph  Watts  shall  die  and  leave  no  son,  then  I  give  my 
estates  to  Bohert  PyrJcey  son  of  the  late  Kev.  Mr.  Pyrke,  and  nephew 
to  Mrs.  CoHiery  upon  the  same  terms  and  conditions  as  I  give  it  to 
Joseph  Watts.  And  if  the  said  Bohert  Pyrke  shall  happen  to  die 
and  leave  no  son,  but  shall  leave  one  or  more  daughters,  I  give 
him  leave  to  raise  £4000  out  of  the  estate  for  their  provision;  I 
then  give  my  said  estate  and  estates  to  the  first,  second,  and  other 
sons  of  the  late  Mr.  John  Shippe,  upon  the  same  conditions  as 
before-mentioned  to  Joseph  Watts  and  Bohert  Pyrke ;  and  in  case 
all  those  sons  shall  die  without  issue  male,  then  I  give  my  said 
estates  to  the  eldest  and  every  other  son  and  sons  of  Mr.  Qeorgt 
Skippe  successively,  and  their  heirs,  for  ever,  paying  to  their 
brother  Thomas  Skippe  £500,  and  to  their  sister  Kitty  the  same 
sum.  When  I  mention  sons,  I  mean  those  which  are  lawfully 
begotten.  It  is  my  intent  and  meaning,  and  I  do  hereby  order 
and  appoint,  that,  in  case  any  of  the  person  or  persons  to  whom  I 
have  given  my  said  estate  under  the  limitations  aforesaid,  shall  be 
under  the  age  of  twenty-four  years  when  they  have  a  right  to  the 
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estate,  that  then  the  rents  and  profits  of  my  estates  shall  be  re-       M.  B. 
ceived  by  Mr.  WhUekt^ek,  the  Bey.  Mr.  Taie,  and  Mr.  John       1870 
Robinson,  who  I  appoint  trustees  of  this  my  will,  in  trust  that  they     Mullikgs 
shall  apply  a  reasonable  part  of  such  rents  for  the  maintenance     tbi^bb 
and  education  of  such  person  as  shall  have  a  right  to  the  estatj?,        — - 
but  under  the  age  of  twenty-four  years,  namely,  not  exceeding  £50 
a  year  till  they  are  of  the  age  of  twenty-one  years,  and  £100  a  year 
until  they  are  twenty-four  years  of  age.    I  give  to  my  trustees  £20 
each.    I  also  order  and  appoint  that,  after  deducting  all  necessary 
expenses  belonging  to  their  trust,  my  trustees  shall  put  out  to 
interest  money  that  shall  be  due  for  rent  or  on  my  securities,  till 
Joseph  Watts,  or  any  other  person  entitled,  shall  attain  the  age 
of  twenty-four  years,  and  if  Joseph  Watts  attains  that  age,  that 
then  he  shall  have  possession  of  all  my  estates  and  securities  for 
money,  after  he  has  discharged  all  legacies  and  payments  ordered 
by  this  my  will  to  be  paid  and  discharged  upon  the  conditions 
aforesaid.    I  also  order  that,  if  the  said  Jtseph  Watts,  or  any  of  the 
Skippes,  shall  be  entitled  to  the  estate  by  this  my  will,  that  they 
shall  change  their  names  to  that  of  PyrJce  within  two  years, 
otherwise  the  estate  shall  go  to  the  person  next  entitled  to  it." 
The  testator  also  directed  that  after  his  wife's  death  the  person 
entitled  to  his  estate,  or  his  trustees,  should  lay  out  £70  for  a 
monument  to  be  erected  in  the  church  of  LitUe  Dean,  in  memory 
of  himself  and  his  children. 

The  testator  died  on  the  7th  of  March,  1752.  Dorothy  PyrJce, 
his  widow,  died  in  1762. 

Joseph  Watts,  the  nephew  of  the  testator,  who  was  also  his  heir- 
at-law,  attained  the  age  of  twenty-four  in  December,  1764,  and 
thereupon  entered  into  possession  of  the  testator's  real  estate,  and 
assumed  the  surname  of  Pyrke.  In  1766  he  intermarried  with 
Charlotte  Eoans  ;  and  by  the  settlement  made  on  the  marriage  the 
testator's  estates  were  settled  upon  the  issue  of  the  marriage  in 
tail  male,  subject  to  a  jointure  out  of  the  Notffrove  estate  in  &vour 
of  Charlotte  Evans  for  her  life.  By  an  indenture  of  feoffment,  dated 
the  31st  of  January,  1798,  and  a  fine  levied  in  pursuance  of  a 
eoyenant  therein  contained,  the  Notgrove  estate  was  conveyed  to 
the  use  of  the  said  Joseph  Pyrke  (hereinafter  called  the  elder)  in 
fee.  In  the  same  year,  1798,  a  common  recovery  was  duly  suffered, 
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M.  B.       in  which  Joseph  PyrJce  the  younger,  the  eldest  son,  and  afterwards 
1870       the  heir-at-law  of  Joseph  Pyrke  the  elder,  was  vouchee :  and  it 
MuLLiKGs    ^^  declared  that  such  recovery  should  enure  to  the  use  of  Joseph 
Pyrhe  the  elder  in  fee. 

Joseph  PyrJce  the  elder,  by  his  will,  dated  the  16th  of  January, 
1802,  devised  the  Notgrove  estate  to  his  wife  CharloUe  for  life^ 
with  remainder  to  Joseph  Pyrke  the  younger,  charged  with  certain 
annuities  and  legacies.  He  died  in  1803,  leaving  Joseph  Pyrke  tbe 
younger  his  heir-at-law,  and  also  fire  younger  sons  him  surviving. 

In  1806  a  recovery  was  duly  suffered,  in  which  Joseph  Pyrke 
the  younger  was  vouchee :  and  it  was  declared  that  such  recovery 
should  enure,  in  the  first  place,  to  confirm  the  life  estate  of  Char- 
lotte Pyrkey  the  widow,  and  subject  thereto,  to  the  use  of  Jos^pi 
Pyrke  the  younger,  his  heirs  and  assigns,  but  subject  to  the 
annuities  and  legacies  charged  or  intended  to  be  charged  on  the 
Notgrove  estate  by  the  will  of  Joseph  Pyrke  the  elder.  By  a  deed- 
poll,  dated  the  12th  of  i^'ebruary,  1806,  the  five  younger  sons  of 
Joseph  Pyrke  the  elder  released  unto  Joseph  Pyrke  the  younger, 
his  heirs  and  assigns,  all  remainders,  estates,'  rights,  claims,  and 
demands  whatsoever  under  or  by  virtue  of  the  wills  of  Thomas 
Pyrke  and  Joseph  Pyrke  the  elder,  or  either  of  them,  or  otherwise 
howsoever,  in,  to  or  out  of  the  hereditaments  or  real  estate  of 
ThomoA  Pyrke  or  Joseph  Pyrke  the  elder,  or  either  of  them. 

Charlotte  Pyrke,  the  widow  of  Joseph  Pyrke  the  elder,  died  in 
May,  1835. 

Joseph  Pyrke  the  younger  died  in  January,  1851,  having  devised 
the  Notgrove  estate  to  his  only  son  Dtmoom&e  Pyrke  in  fee. 

In  1851  Buncombe  Pyrke  entered  into  a  contract  for  tbe  sale  of 
the  Notgrove  estate  to  a  person  named  Waddinghamy  who  refused 
to  complete  his  contract  on  the  ground  that,  upon  the  true  con- 
struction of  the  will  of  Thomas  Pyrke,  Joseph  *  Pyrke  the  elder 
took  an  estate  for  life  only,  with  remainder  to  his  eldest  and  every 
other  sons  successively  for  their  respective  lives  only,  and  that  the 
remainders,  limited  to  take  effect  upon  the  death  of  the  survivor 
of  such  sons,  were  vested  and  not  contingent  remainders,  and 
consequently  were  not  barred  or  affected  by  the  feofiment^  fine  or 
recoveries,  but  were  still  subsisting  and  capable  of  taking  effect. 
A  suit  of  Pyrke  v.  Waddingham  was  thereupon  instituted  for 
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specific  performance  of  the  contract,  and  came  on  to  be  heard  in       M.B. 
1852  before  Sir  G.  J.  Turner,  then  Vice-Chancellor.    His  Honour's        1870 
opinion  was  much  in  favour  of  the  title ;  but  being  unable,  as  he     mui.ling« 
stated  in  his  judgment,  to  base  that  opinion  upon  any  general  rule     tbikder. 

of  law,  or  upon  any  reasoning  so  conclusive  as  fully  to  satisfy  his        

mind  that  other  competent  persons  might  not  entertain  a  different 
opinion,  or  that  the  purchaser,  if  compelled  to  take  the  title, 
might  not  be  exposed  to  substantial  and  not  merely  idle  litigation, 
or  even  that  he  would  be  free  from  all  possible  hazard,-  he  refused 
specific  performance,  and  dismissed  the  bill  with  costs.  The  case 
is  reported  (1). 

The  survivor  of  the  sons  of  Joseph  Pyrke  the  elder  died  in  June, 
1855. 

In  1857,  DtMCombe  Pyrhe,  upon  the  occasion  of  the  marriage  of 
his  eldest  son,  executed  a  settlement  of  the  Notgrove  estate.  The 
Plaintiffs  in  the  present  suit  were  trustees  of  this  settlement,  and 
had  under  it  power  to  sell  the  Notgrove  estate,  either  together  or 
in  parcels,  and  to  receive  the  purchase-money  and  to  give  receipts. 

In  February,  1870,  the  Plaintiffs  contracted  to  sell  part  of  the 

Notgrove  estate  to  the  Defendant,  who  took  the  same  objection 

-as  had  been  taken  by  the  Defendant  in  the  suit  of  Pyrke  v. 

Waddingham  (1) ;  and  thereupon  the  present  suit  was  instituted, 

^nd  now  came  on  to  be  heard. 

Mr.  Jessd,  Q.C.,  and  Mr.  Bevirj  for  the  Plaintiffs : — 

The  only  possible  construction  of  the  will  upon  which  the 
Defendants  can  succeed  is  this :  that  Joseph  Watts  took  an  estate 
for  life,  with  remainder  to  his  sons  successively  for  life,  with 
remainder  to  Robert  WattSy  omitting  altogether  the  words  of  con- 
tingency. It  is  quite  plain  that  such  a  construction  could  never  be 
4ipheld. 

Mr.  Bovihgate,  Q.C.,  and  Mr.  Leonard  Field,  for  the  Defendant : — 

We  rely  on  PyrJce  v.  Waddingham.  Nothing  has  happened, 
since  the  decision  in  that  case^  to  give  the  Plaintiffs  any  better 
title  than  the  vendor  had  then.  The  late  Lord  Justice  Turner,  to 
the  end  of  his  life,  held  that  decision  to  be  correct ;  and  other 

(1)  10  Hare,  1. 
TouX.  2N  2 
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M.  R.  Judges  have  approved  of  it :    CoUard  v.  Sampson  (1) ;  Freer  v. 

1870  Hesse  (2);  BogersY.  Walerhouse  (^)  \  Falkner  v.  EquitahU  Revef- 

McLUNQB  sionary  Society  (4) ;  HamiUon  v.  Buokmaster  (5). 


«. 

TlUNDSB. 


LOBD  EOMILLY,  M.R. : — 

Mr.  Jessel,  I  will  tell  you  what  my  present  view  of  the  case  is, 
although  I  may  perhaps  desire  to  consider  it  a  little  more  before  I 
finally  decide  it 

In  the  first  place,  upon  the  construction  of  the  will,  I  entertain 
no  doubt  that  a  good  title  can  be  made. 

I  adopt  entirely  the  view  expressed  by  Lord  Justice,  then  Vice- 
Chancellor,  Turner,  with  respect  to  the  species  of  doubt  which  ought 
to  prevent  the  Court  from  enforcing  specific  performance  in  the 
way  he  expresses  it  Such  a  case  must,  I  think,  come  within  one 
of  three  divisions.  First,  where  there  has  been  a  decision  adverse 
to  the  title  or  to  the  principle  on  which  the  title  depends,  which  the 
Court  is  of  opinion  is  wrong  (of  course  if  the  Court  is  of  opinion 
that  the  decision  is  right,  it  is  simply  a  bad  title),  in  which  case  the 
Court  will  not  rely  upon  its  own  opinion  against  a  decision  already 
pronounced,  and  will  not  enforce  the  title.  Another  case  is 
where  there  is  a  decision  in  favour  of  the  title,  but  the  Court  is  of 
opinion  the  decision  was  not  right :  such,  for  instance,  was  the  case 
before  me  of  CoUard  v.  Sampson,  where  I  expressed  an  opinion 
that  the  case  was  settled  by  a  decision  of  Yice-Chancellor  Wigram; 
and,  although  I  had  some  doubts  about  that  decision,  yet  I 
thought  that  it  would  never  be  reversed ;  but  the  Lords  Justices 
thought  that  the  point  was  not  completely  settled.  I  doubt 
whether  it  was  in  my  power  to  act  on  an  opinion  unfavourable  to 
that  decision ;  but,  assume  I  had  followed  the  decision  of  Yice- 
Chancellor  Wigram — and  the  Lords  Justices  had  also  followed  it^ 
does  anybody  believe  that  any  Court  would  ultimately  have  reversed 
those  three  decisions^  and  that  the  purchaser  would  have  taken  at 
all  a  doubtful  title?  The  third  division^  which  I  think  is  the 
difficult  one,  is  where  there  is  a  known  difficulty  in  the  title.  For 
instance,  when  I  was  at  the  Bar,  there  was  a  great  question  whether 

(1)  16  Bcav.  548 ;  4  D.  M.  &  G.  224.  (3)  4  Drew.  329. 

(2)  4  D.  M.  &  G.  495.  (4)  Ibid.  352. 

(5)  Law  Hep.  3  Eq.  323. 


YOL.  X.]  EQUITY  OASEa  455 

a  mere  contingent  remainder  could  be  too  remote  or  not  Suppose       M.  B. 
there  were  a  title  depending  on  that  question  alone,  or  on  several       1870 
other  questions  which  were  known  to  be  questions  discussed  among    mullutos 
conreyancers,  the  Court  would  say,  "  I  will  not  decide  that  question    ,j,   *• 
incidentally  in  enforcing  the  title  upon  a  purchaser."    Those  are       — 
cases  in  which,  undoubtedly,  you  could  not  compel  the  purchaser 
to  take  the  title. 

Another  case  is  pointed  out  by  Vice-Chancellor  Turner,  in  which 
it  is  undoubtedly  true  that  the  Court  will  not  decree  specific  per- 
formance, although  I  think  it  comes  rather  within  another  rule, 
where  the  validity  of  the  title  depends  upon  facts  or  a  fact  the 
exact  accuracy  of  which  you  have  no  means  of  judging.  Then>  of 
course,  you  will  not  force  the  title  upon  anybody.  In  truth,  the 
vendor  has  not  made  out  a  good  title ;  because,  if  it  depends  upon 
a  particular  fact,  that  fietct  must  be  proved,  and  if  he  does  not 
prove  it,  he  has  not  made  out  a  good  title.  Therefore,  I  do  not 
think  the  case  put  forward  by  the  Yice-Chancellor  comes  within 
the  case  of  a  doubtM  title. 

But  what  strikes  me  very  much  in  all  these  cases  is  this :  in  the 
first  place  it  is  a  great  scandal  to  the  public  and  the  profession 
generally  that  there  should  be  a  case  in  which  a  Court  of  Law  is 
not  able  to  determine  what  the  law  is.    I  admit  the  law  is  very 
difficult  to  determine,  but  I  hope  that,  by  means  of  improvements, 
the  law  will  ultimately  be  reduced  into  a  state  that  a  man  of 
ability,  who  has  devoted  his  whole  life  to  the  subject,  may  be  able 
to  tell  a  person  what  the  law  really  is  on  any  one  point.  That  state 
of  things,  I  hope,  may  be  arrived  at ;  but  it  is  not  so  now,  and  will 
not  be  so  in  my  time.    But,  conceive  what  the  extent  of  the  evil 
would  be  if  a  man  of  a  naturally  doubtful  disposition — a  man  who 
is  disposed  to  exaggerate  objections  and  difiiculties,  who  is  diffident 
of  his  ovm  judgment — ^is  to  say,  in  every  case  in  which  he  thought 
it  possible  that  another  man  of  a  reasonable  mind  might  differ 
from  him  in  opinion,  he  would  not  in  that  case  force  a  title  upon 
anybody.    If  that  were  the  case,  you  would  have  done  much  to 
produce  that  disastrous  result  which  aU .persons,  particularly  con- 
veyancers, desire  to  deprecate,  namely,  that  you  throw  more  doubts 
upon  titles,  and  render  them  less  marketable  than  by  any  conclusion 

you  could  come  to.    I  think  if  a  person  has  a  very  serious  doubt 

2iV'2  2 
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M.  R.  tipon  a  particular  point  of  law,  whioh  is  submitted  to  him,  and 
1870  cannot  see  that  the  reasons  are  strongly  in  favour  of  one  yiew  or 
MuLLims  the  other,  he  ought  not  to  force  that  title  upon  another  person ;  but 
TBiMDKft  ^^  ought  to  weigh  and  consider  those  reasons,  and  if  he  finds  them 
^—  really  preponderating,  he  ought  so  to  decide.  The  reason,  unquestion- 
ably, why  the  CJourt  has  so  held  in  these  cases  of  specific  perform- 
ance is,  that  the  question  will  or  may  ultimately  have  to  be  litigated 
with  another  person,  and  that  the  conclusion  will  not  bind  the 
litigant  parties ;  but  this  is  also  to  be  considered,  that  if  there  is 
one  decision  by  a  competent  tribunal  sufficiently  clear  not  to  be 
appealed  from,  or,  if  it  is  appealed  from,  to  be  adopted  by  the 
Court  of  Appeal,  that  ought  to  bind  subsequent  Judges,  unless  it  is 
unquestionably  against  the  whole  current  of  authorities,  which  is 
very  unlikely  to  be  the  case,  particularly  in  the  present  time,  when 
so  much  care  is  taken  by  counsel  in  the  argument  to  sift  the  cases 
before  different  Judges  and  different  tribunals.  But  if  the  principle 
which  I  stated  before  is  the  rule  to  lay  down  with  respect  to  not 
forcing  a  doubtful  title  on  a  person,  it  will  not  only  produce  the  result 
I  have  already  stiited,  but,  in  the  present  instance,  it  goes  far  beyond 
it ;  because,  I  must  say,  with  the  greatest  possible  respect  and  ad- 
miration for  tlie  legal  abilities  of  my  late  lamented  friend.  Lord 
Justice  Turner,  no  man  was  more  confident  of  his  own  opinion,  and 
no  man  thought  it  less  likely  that  a  man  of  sense  would  differ 
from  him.  If  he  had  decided  it  the  other  way,  I  am  satisfied^  he 
would  have  believed  any  reasonable  man  would  also  have  decided 
the  same  way.  I.confess  T  came 'to  very  niuch  the  same  conclusion 
myself;  and  if  the  rule  is  that'  the  Judge  ought  to  enforce  the 
title  whenever  he  Veally  and  sincerely  believes  that  a  man  of  sense 
will  not  differTrom'  him  on  the  construction  he  has  come  to  in  ibat 
particular  case,  then;  applying  that*  rule  to  this  case,  1  do  not  think 
any  sensible  bian  would' differ  froni  me  in  the  conclusion  1  come  to 
in  this  case. 

Such  is  the  general  View  I  take  of  the  matter;  and,  therefore, 
adopting  all  Lord  Justice  Turner's  judgment  on'  the  subject  the 
application  of  it  to  his  mind  and  to  mine  makes  the  only  differehce 
between  tls.  However,  let  the  case  stand  till  Monday  morning, 
and  in  the  meantime  I  will  lool;  into  it  a  little  more  fully,  and,  if 
necessary,  I  will  hear  a  reply. 
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July  18.    LoKD  RoMiLLY,  M.R. : —  M.B. 

I  do  not  think  it  is  necessary  for  me  to  say  more  upon  this  •  }^ 
subject  than  I  said  on  the  former  occasion  when  it  came  before  me.  Mcllihos 
I  then  stated  very  fully  what  mj  opinion  was  with  respect  to  the  TBmDss. 
mode  in  which  the  Court  ought  to  deal  with  cases  of  this  descrip-  ' 
tion.  I  expressed  my  assent  to  the  principles  and  grounds  upon 
which  the  Lord  Justice  Turner  stated  that  the  doubt  was  sufficiently 
considerable  to  induce  the  Court  to  abstain  from  enforcing  specific 
performance.  The  only  point  upon  which  I  did  not  concur  with 
the  learned  Judge  in  that  respect  was  this,  that  I  doubted  whether 
the  application  of  it  to  that  caae  was  in  strict  accordance  with  the 
roles  which  he  himself  laid  down.  I  certainly,  upon  looking  at  the 
case  very  ci^refully  (for  it  is  a  question  on  the  construction  of  a 
will),  am  of  opinion  that  no  sufficient  doubt  occurs  in  the  case  of 
Pyrke  v.  Waddingham  (1)  to  induce  the  Court>  in  accordance  with 
any  of  the  rules  laid  down  by  Sir  Qeorge  Turner  himself,  to  abstain 
from,  enfprcing  specific  perforiQance  in  that  ca^.  If  that  were  so 
at  that  time,  I  think  it  is  still  less  90  on  the  present  occasioQ, 
because  Ix)rd  Justice  Turner  expressed  his  opinion  with  reason- 
able strength  in  favour  of  the  Plaintiff  in,  that  case,  t  am  of 
opinion  also  that  there  is  no  question  about  it  I  tl^nk  tlie 
points  must  be  decided  in  the  Plaintiff's  favour.  I  think  there 
was  a  contingent  gift  to  the  sons,  and  I  think  also  there  was  an 
ultimate  remainder,  in  tail  to  the  father.  Therefore  I  am  of 
opinion  that  no  sufficient  doubt  arises  for  the  withholding  by  the 
Court  of  the  exercise  of  that  jurisdiction  which,  I  think,  it  is  the 
right  of  every  person  to  require  from  the  Court,  provided  the  Court 
entertains  no  doubt  upon  the  question.  As  my  opinion  is  con- 
firmed by  Lord  Justice  twmer  on  this  subject,  I  shall  make  a 
decree  for  the  specific  performance  of  the  agreement ;  but  I  think 
it  must  be*  considered  that  this  is  very  much  in  the  nature  of  a 
special  case,  submitted  for  the  opinion  of  the  Court.  Therefore 
there  ought  to  be  no  costs. 

I  am  bound  to  say,  if  Lord  Justice  Turner  had  expressed  an 
opinion  unfavourable  to  the  ■  title,  however  much  that  might  have 
surprised  me,  I  should  have  considered  it  a  case  too  doubtful  to 

(1)  10  Hare,  1. 
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H.  B.  enforce  specific  performance  against  a  purcliaser.    I  state  that  in 

1870  order  to  shew  the  way  I  view  the  rule  which  he  laid  down  and 

;   MuLLorcs  enunciated. 

V. 

Tbwdeb.         Solicitors :  Messrs.  Peacock  &  Ooddard  ;  Mr.  W.  H.  HerherL 


M.  B.  In  re  NORTHERN  ASSAM  TEA  COMPANY. 

1870  Ex  parte  UNIVERSAL  LITE  ASSURANCE  COMPANY. 

July  Of  19,     Company  —  Dehenture  —  Assignment  —  Setoff —  Lien  —  Assignment  subjed  to 

Equities — Rdease  of  Equities — Course  qf  Conduct, 

Tlie  assignee  of  a  chose  in  action  takes  it,  subject  to  all  equities  availaUe 
against  the  assignor ;  but  the  person  entitled  to  such  equities  may  release 
them,  either  expressly  or  by  implication  arising  from  his  coarae  of  conduct 

The  articles  of  association  of  a  oompany  provided  that  the  company  should 
have  a  primary  lien  on  the  debentures  of  any  member  of  the  company  who 
might  be  either  absolutely  or  contingently  indebted  to  the  company  for 
any  amount  or  on  any  account,  and  that  the  directors  might,  after  any  siich 
debt  became  absolutely  payable,  sell  and  transfer  any  debentures  of  the 
member  so  indebted  or  liable.  The  holder  of  certain  debentures,  who  wts 
also  a  shareholder,  transferred  his  debentures  in  August,  1865,  and  the 
transferees  were  registered  as  the  proprietors  of  the  debentures,  and  received 
certificates  to  that  effect  from  the  company.  In  1866  and  1867  calls  were 
made  on  the  shares  held  by  the  transferor,  which  were  unpaid.  In  December, 
1867,  the  company  fell  into  difficulties,  and  applied  to  the  transferees  of  the 
debentures  to  renew  them  for  a  period  of  three  years : — 

Heldf  that  the  company  had  precluded  themselves  by  their  conduct  from 
setting  up  their  lien  for  unpaid  calls  as  against  the  transferees. 

Siggs  V.  Northern  Assam  Tea  Company  (1)  followed  and  apiHX>ved, 

X  HIS  was  a  daim  by  the  Universal  Life  Assurance  Company  to 
prove  against  the  Northern  Assam  Tea  Company,  Limited,  now  in 
liquidation,  certain  debentures  of  which  the  Assurance  Company 
were  the  holders ;  and  the  question  in  dispute  was,  whether  these 
debentures  were  held  subject  to  any  lien  or  right  of  set-off  in  the 
Nortliern  Assam  Tea  Company.  The  facts  (which  were  similar  to 
those  in  the  reported  case  of  Eiffffs  v.  Northern  Assam  Tea  Com- 
pany)^ were  stated  in  admissions  made  for  the  purposes  of  the 
daim,  and  may  be  briefly  summed  up  as  follows : — 

(1)  Law  Rep.  4  Ex.  387. 
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On  the  17th  of  October,  1864,  an  agreement  was  made  between 
one  Edward  Hood  Miggs  and  E.  W,  Wingrove  on  behalf  of  the 
Northern  Assam  Tea  Companyy  whereby  the  former  agreed  to  sell, 
and  the  latter  to  purchase,  certain  estates  in  the  province  of 
Northern  Assam  for  the  sum  of  £54,000,  to  be  paid  as  follows : 
£7000  in  cash  on  or  before  the  15th  of  November,  1864,  and 
£^,000  in  debenture  bonds,  which  were  to  carry  interest  at  the 
rate  of  .5  per  cent,  from  the  1st  of  January,  1865,  and  to  be 
delivered  to  Higgs  on  the  completion  of  the  transfer  of  the  estates, 
and  to  be  redeemable  as  follows :  £8000  on  the  1st  of  January, 
1868;  £10,000  on  the  1st  of  January,  1869 ;  £14,000  on  the  1st 
of  January,  1870 ;  and  £15,000  on  the  1st  of  January,  1871 :  and 
Higgs  was  to  have  a  lien  for  the  unpaid  purcheise-money  on  the 
estates.  Higgs  guaranteed  that  the  net  annual  profits  for  the  first 
three  years  should  be  such  as  would  enable  the  directors  to  declare 
a  dividend  of  not  less  than  10  per  cent. ;  and  by  way  of  security 
for  the  performance  of  such  stipulation  the  directors  were  em- 
powered to  retain  a  reasonable  number  of  the  debentures,  and  the 
eompany  were  to  have  a  lien  on  the  debentures  so  retained  for 
any  deficiency  of  profits. 

On  the  22nd  of  October,  1864,  the  Northern  Assam  Tea  Com- 
fany  were  incorporated  and  registered  under  the  Companies  Ad, 
1862.  By  the  3rd  of  the  articles  of  association  the  above-men- 
tioned agreement  was  confirmed,  and  the  provisions  thereof,  so  far  as 
ihey  were  applicable  to  the  company,  were  to  be  deemed  to  be  and 
to  be  construed  as  part  of  the  articles,  without  prejudice  to  the 
power  of  the  directors  to  alter  and  vary  the  same  if  they  should 
think  fit  to  do  so.    And  by  clause  18  it  was  provided  as  follows :  — 

''  The  company  shall  have  a  primary  lien  on  the  share  or  shares, 
debenture  or  debentures,  and  dividends  or  profits  of  any  member 
who  may  be  either  absolutely  or  contingently  indebted  or  liable  to 
the  company  in  any  amount  and  on  any  account  whatsoever,  and 
that  whether  such  member  is  liable  or  indebted  solely  or  jointly 
with  any  other  person  or  persons,  and  whether  the  debt  be  actually 
payable  or  not.  And  the  board  of  directors  may,  after  any  such 
debt  has  become  actually  payable,  absolutely  sell,  dispose  of,  and 
transfer  all  or  any  one  or  more  of  the  shares  or  debentures  of 
any  member  so  indebted  or  liable  to  them  as  aforesaid,  and  may 
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apply  the  proceeds  of  such  sale  in  or  towai'ds  the  payment  or 
satisfaction  of  the  said  debt  or  liability ;  and  the  consent  of  any 
such  member  shall  not  be  necessary  for  giving  validity  to  such 
sale,  disposition,  or  transfer ;  and  the  purchaser  of  any  such  share 
or  shares,  debenture  or  debentures^  shall  not  be  bound  to  ascertaiu 
whether  such  power  of  sale  shall  have  arisen ;  and  a  resolution  of 
such  board  that  such  sale  shall  be  made,  and  the  entry  of  the  name 
of  the  purchaser  in  the  company's  share  register  as  the  holder  of 
such  share  or  debentures,  shall  as  well  confer  a  good  title  both  at 
law  and  in  equity  on  the  purchaser  against  such  member  and  all 
other  persons  whatsoever,  as  also  exempt  the  purchaser  from  all 
liability  in  respect  of  his  purchase-money ;  and  any  such  member 
so  indebted  or  liable  as  aforesaid  shall,  on  demand  by  or  on  behalf 
of  such  board>  deliver  up  to  such  board  or  to  its  appointed  agent  each 
and  every  of  the  certificates  of  shares,  debenture  or  debentures, 
which  such  member  shall  hold  in  respect  of  such  share  or  shares, 
debenture  or  debentures  so  sold  and  disposed  of  as  aforesaid;  and 
any  such  member  neglecting  to  deliver  up  such  oertificate  or 
debenture  as  afoi'esaid  for  seven  days  after  such  demand  as  afore- 
said,  shall  be  deemed  to  have  wrongfully  converted  them,  and 
become  and  be  liable  to  pay  substantial  damages  to  the  company 
in  respect  thereof  in  any  action  to  be  commenced  by  the  company 
for  that  purpose," 

On  the  4th  of  Aprils  1865,  the  purchase  of  the  estates  waa  com- 
pleted  by  Hiffffa  executing  the  conveyance  to  the  company,  and 
the  whole  of  the  debentures  agreed  to  be  delivered  to  him  were 
actually  handed  over  to  him,  with  the  exception  of  150  of  £100 
each,  payable  on  the  1st  of  January,  1871,  which  were  retained  as 
security  for  the  performance  of  the  stipulations  of  the  agreement 

Each  of  the  debentures  was  in  the  form  of  a  deed-poll ;  and 
after  reciting  the  agreement  of  the  17th  of  October,  it  was  thereby 
witnessed  as  follows :  ''  The  said  Northern  Assam  Tea  Compcunfy. 
Limiied,  hereby  bind  themselves  to  pay  to  the  said  Edward  Eood 
Higgsy  his  executors,  administrators,  or  assigns,  on  the  1st  day  of 
January,  1868,  the  principal  sum  of  £100  sterling,  and  also  to  pay 
interest  thereon  at  the  rate  of  £5  per  cent,  per  annum,  half-yearly,, 
on  the  days  mentioned  in  and  on  presentation  of  the  respective 
coupons  hereto  annexed,  until  payment  of  the  said  principal/* 
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Higgd  from  time  to  time  sold  and  transferred  the  debentures  to       m.  B. 
Tarions  persons;  and  in  particular  he^  by  an  indenture  dated  the       1870 
12th  of  August,  1865,  transferred  150  of  these  debentures,  and       j^  „ 
also  the  unpaid  purchase-money  of  £15,000  represented  thereby, 
and  all  his  lien  for  the  said  unpaid  purchase-money  of  £15,000,  to    Company.; 
the  trustees  of  the  Universal  lAfe  Assurance  Company^  by  way  of   xtamSL 
mortgage,  to  secure  the  repayment  of  £6000  advanced  to  him  by     ^  ^^'^ 
the  company,  with  interest.    This  indenture  was  in  due  course     Compaky. 
lodged  at  the  ofSce  of  the  company  for  registration,  and  was, 
in  pursuance  of  the  provisions  of  the  Companies  Ad,  1862,  s.  48, 
registered  in  the  register  of  mortgages,  and  certificates  were  issued 
to  the  trustees  of  the  Assurance  Company,  certifying  that  they  had 
been  entered  on  the  register  of  mortgages  as  the  registered  pro- 
prietors of  these  150  debentures.    The  directors  did  not  inform 
the  transferees  that  the  company  had  or  would  claim  any  right  of 
setofll 

The  company  from  that  time  paid  interest  on  these  debentures  to 
the  holders ;  but  in  December,  1867,  they  fell  into  diflSculties ;  and 
on  the  13th  of  that  month  a  letter  was  written  by  the  secretary  of 
the  company  to  the  trustees,  informing  them,  **  as  the  holders  "  of 
the  debentures,  that  the  company  were  unable  to  satisfy  their 
claims  in  a  cash  payment,  and  requesting  that  the  bonds  might  be 
renewed  for  a  period  of  three  years. 

On  the  23rd  of  February,  18Ci6,  the  Norlhern  Assam  Tea  Com- 
pany  conveyed  the  estate  to  Siggs,  by  way  of  mortgage,  to  secure 
the  payment  of  the  unpaid  purchase-money.  This  mortgage  con- 
tained a  power  of  sale,  and  it  was  declared  that  the  mortgagees 
should  hold  the  proceeds  of  sale  in  trust,  after  payment  of  expenses, 
to  pay  to  "^  the  holders  for  the  time  being  "  of  such  of  the  debentures 
as  should  for  the  time  being  remain  unpaid  the  amounts  secured 
to  them  respectively,  rateably  and  pari  passu,  without  preference  or 
priority,  according  to  the  amounts  secured  thereby  respectively. 

On  and  before  the  12th  of  August,  1865,  the  date  of  the  transfer, 
Edward  Hood  Higgs  was  the  registered  owner  of  shares  in  the 
company,  on  which  calls  were  made  subsequently  to  that  date. 
Default  was  made  in  payment  of  these  calls,  and  on  the  13th  of 
December,  1867,  the  date  of  the  letter  from  the  secretary  to  the 
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M.  B.  trustees,  and  also  on  the  date  of  the  winding-up  order,  these  calls 

1870  were,  and  still  continued  to  be,  due  and  unpaid.    Higgs  had  been 

]^  settled  on  the  list  of  contributories  for  1635  shares,  upon  which 

NoBTHBRK  further  calls  had  been  made  in  the  winding-up.    The  total  amount 

Company,  of  calls  remaining  impaid  was  £17,830. 

Ex  parti 

^^^^        Mr.  Je8sd,  Q.C.,  (Mr.  PhUbrich  with  him),  for  the  claimants 
Abbukaitok    relied  on  the  decision  in  Higga  v.  Northern  Assam  Tea  Cbm- 

GOHPANT.  ,, . 

pcmy  (1). 

Mr.  Swanstony  Q.C.,  and  Mr.  Higgins^  for  the  liquidator  of  the 
Northern  Assam  Tea  Company: — 

This  case  is  governed  by  the  decision  in  Ex  parte  Mackenzie  (2). 
The  liability  of  a  shareholder  to  pay  calls  dates  from  the  contract 
to  take  the  shares :  sect.  75  of  the  Companies  Act^  1862 ;  William 
V.  Harding  (3) ;  consequently,  there  was  a  liability  on  the  part  of 
Higgs  existing  at  the  time  of  the  transfer,  and  in  respect  of  this 
liability  the  company  wonld  have  a  right  of  set-ofif  independently 
of  the  provisions  of  the  articles  of  association;  but  to  put  the 
matter  beyond  doubt,  by  clause  18  of  the  articles  of  association  of 
this  company,  the  company  have  a  lien  on  debentures  for  unpaid 
calls.  These  debentures  are  choses  in  action,  and  the  assignee 
must  take  them  subject  to  the  equities  affecting  them:  In  re 
Natal  Investment  Company  (4) ;  In  re  General  Estates  Company  (5), 
There  is  nothing  in  the  transaction  between  Higgs  and  the  com- 
pany to  take  this  case  out  of  the  ordinary  rule,  as  there  was  in 
In  re  Blakely  Ordnance  Company  (6).  The  claimants  rely  very 
much  on  the  registration  of  the  transfer ;  but  by  sect.  43  of  the 
Companies  Act,  1862,  the  company  was  compelled  to  keep  a 
register  of  mortgages.  The  object  of  the  enactment  was  to  pre- 
vent creditors  of  the  company  being  deceived,  and  not  to  alter  the 
rule  that  the  person  entitled  to  a  cJhose  in  action  can  assign  only 
subject  to  the  equities  :  Athenssum  Life  Insurance  Society  r. 
Podey  (7). 

(1)  Law  Rep.  4  Ex.  387.  (4)  Law  Rep.  3  Ch.  355. 

(2)  Ibid.  7  Eq.  240.  (5)  Ibid.  758. 

(3)  Ibid.  1  H.  L.  9.  (6)  Ibid.  154. 

(7)  8  De  G.  &  J.  294. 
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Jnly  19.    LoBD  Eomilly,  M.E.  : — 

This  is  a  claim  made  by  the  Universal  Life  Assurance  Company 
gainst  the  Northern  Assam  Tea  Company,  for  leave  to  prove  upon 
certain  debentures  which  have  been  issued  by  the  company.  I 
felt  considerable  difficulty  about  the  case,  and  I  have  thought  it 
necessary  to  look  through  all  the  authorities  on  the  subject,  and  I 
think  the  result  of  them  is  this :  This  is  a  chose  in  action,  and 
the  assignment  of  a  chose  in  action  is  taken  subject  to  the  equities ; 
but  any  person  may  release  those  equities  who  is  entitled  to  the 
benefit  of  them,  and  he  may  do  so  either  positively,  by  words,  or 
by  writing,  or  by  the  whole  course  of  his  conduct ;  and  the  real 
question  in  this  case  is,  whether  the  company  have  or  not  released 
these  equities.  Upon  the  whole,  I  have  come  to  the  conclusion 
that  the  company  have  released  them,  and  by  the  course  of  conduct 
they  have  pursued  have  determined  that  the  holders  of  these 
debentures  should  not  taker  them  subject  to  any  of  the  equities 
which  they  had  against  Higgs. 

In  deciding  this  case  I  assent  to  the  arguments  addressed  to 
me  by  Mr.  Stoanston  and  Mr.  Higgins,  with  respect  to  the  nature 
of  the  debt,  the  time  when  the  debt  arose,  and  also  the  liability 
of  choses  in  action  to  the  equities  which  have  arisen ;  but  while  so 
doing  I  have  come  to  the  same  conclusion  upon  it  that  the  Court 
of  Exchequer  has  done  in  Higgs  v.  Northern  Assam  Tea  Com- 
jwniy(l),  which  is  the  very  same  case.  [His  Lordship  then  stated 
the  facts,  and  continued : — '\  It  is  very  strongly  put  by  the  Judges 
in  that  case.  What  is  meant  by  saying  in  the  18th  article  that 
the  directors  shall  have  the  power  of  selling  the  debentures  ?  I 
assent  to  the  argument  that  the  debentures  were  liable  to  the 
equities  between  the  parties,  that  one  of  those  equities  was  the 
liability  for  calls,  and  that  that  liability  accrued  the  moment  Biggs 
became  a  shareholder.  But  it  was  to  the  company  that  he  was 
liable  for  the  calls ;  and  it  was  also  the  company  who  had  a  lien 
for  the  calls  on  the  debentures,  and  a  power  of  selling  the  deben- 
tures in  order  to  enforce  their  lien.  How  are  they  to  sell  the 
debentures  ?  Subject  to  the  equities  or  discharged  from  them  ? 
It  is  quite  clear,  if  they  sell  subject  to  the  equities  without  ex- 
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pressly  so  stating  they  may  be  committing  a  gross  fraud,  because 
they  are  selling  a  person  a  document  said  to  be  worth  £100,  and 
when  the  purchaser  sues  them  for  the  £100,  they  say,  **Tou 
l)OUght  it  subject  to  the  equities.    Mr.  Siggs  is  £50  or  £60  in  our 
debt ;  all  you  will  get  is  £40  or  £50."    The  clause  cannot  have  a 
meaning  which  would  lead  to  such  a  fraud.    Then  what  takes 
place  here  ?    The  debentures  are  mortgaged  to  the  present  claim- 
ants, w^ho  inform  the  company  of  that  fact,  and  apply  to  get 
registered,  and  accordingly  they  are  registered  aind  treated  as  the 
holders  of  the  debentures.     Mr.  Higgim  cited  to  me  a  case  of 
the  Atherueum  Company  y,  Podey  (1),  to  shew  that  legistrationwill 
not  assist  the  claimants  ;  but  I  do  not  think  that  case  has  anr 
application  to  the  present.    That  was  a  case  of  a  fraud  committed 
by  the  directors'  upon  the  members  of  the  company ";  they  were 
liable  for  all  their  misconduct,  and  any  equities  of  theirs  could 
not  tell  against  the  shareholders.    But  in  this  case  there  is  no 
pretence  of  any  fraud,  and  the  real  question  is,  whether  the  com- 
pany have  not  discharged  these  equities  themselves  by  the  course 
of  their  own  conduct.    It  must  be  a  very  strong  case  to  induce  me 
to  overrule  Siggs  v.  NorChem  Assam  Tea  Company  (2),  which  arose 
out  of  the  very  same  lacts,  and  which  came  before  the  Court  of 
Exchequer,  and  was  very  carefully'  gone  into  by  SramweU  and 
ChawneUy  BB.,   whose   observations  are    exceedingly  pertinent. 
Trtiey  did  not  decide  on  the  pleadings  in  the  action,  but  treated  the 
question  as  if  it  were  before  them  on  ja  special  case.    They  said  it 
was  obviously  a  purely  equitable  question,  and  they  gave  their 
answer  with  ^eat  distrust,  owing  to  the  state  of  the  authorities. 
Their  answer  is  this :  that  there  is  a  set-ofl^  but  that  the  Northern 
Assam  Tea  Company  hsLYe  so  contracted  or  conducted  themselves 
that  they  cannot  avail  themselves  of  it : — [His  Iiordship  then  read 
various  passages  from  the  judgment,  and  observed  that  it  appeared 
to  him  impossible  to  decide  contrary  to  that  case ;,  and,  conse- 
quently,  that  the  Universal  Company  must  be  allowed  to  prove.] 

Solicitors:  Messrs.  ParJce  <&  Polhch;  Messrs.  Mercer  dt  Mercer. 


(1)  3  De  G.  &  J.  294. 


(2)  Law  Rep.  4  Ex.  387. 
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BUBB  V.  YELVERTON.  .  M.  B. ; 

Ex  parte  HASTINGS.  1870 

Ornamental  Tiftther — Equitable  Waste — Damage  to  Inheritance.  '  JuZyJS,  29* 

Although  the  Court  of  Chauoery  will  grant  an  injunction  to  restrain  a 
tenant  for  life  from  cuttiDg  down  ornamental  timber,  irrespective  of  the 
question  whether  or  not  any  damage  would  be  occasioned  to  the  inheritance 
by  such  cutting ;  yet,  when  the  ornamental  timber  has  been  actually  felled, 
and  the  reversioner  claims  damages  from  the  tenant  for  life  in  respect  of  such 
equitable  waste,  the  amount  of  damages  can  only  be  measured  by  the  damage 
done  to  the  inheritaooei 

IHIS  was  a  suit  for  the  administration  of  the  estate  of  the  late 
Marquis  of  Scutingz. 

The  Marquis,  being  owner  in  fee  simple  of  the  Donnington  Park 
estate,  contracted  to  sell  it  to  Mr.  Charles  Ahney  Hastings^  reserving 
to  himself  a  life  estate,  without  impeachment  of  waste.  After  this 
contract  was  entered  into,  but  before  it  was  completed,  the  Marquis 
cut  down  some  ornamental  timber  on  the  estate.  Mr.  Hastings  now 
brought  in  a  claim  against  the  estate  of  the  Marquis  for  damages 
in  respect  of  such  waste.  It  was  in  evidence  that  the  trees  were 
cut  hand  fde  by  the  Marquis  (under  the  advice  of  a  gentleman  of 
the  name  of  TlKynMLS^  an  eminent  landscape  gardener),  the  Marquis 
believing  that  by  so  doing  he  improved  the  property ;  and,  also, 
that  Mr.  Sasiings,  th0  present  complainant,  was  aware  of  the  felling 
of  the  trees  during  the  whole  time  that  it  was  taking  place,  and 
nev^  made  any  complaint  or  xemonstraence,  but  acquiesed  in  the 
act  wlii^  he.  now  called  damage.  The  Chief  Clerk  was  of  opinion 
that  no  damage  to  the  reversion  was  proved,  and  dismissed  thQ 
claim,  which  was  thereupon  adjourned  into  Court  for  adjudication. 

Mr.  Cha^fMM  Barber^  and  Mr.  Dauney,  for  the  claimffiit  :«*• 

The  Chief  Clerk  was  of  opSnion  that  no  damage  to  the  reversion 
was  proved ;  but  the  reversioner  is  entitled  to  have  ornamental 
trees  preserved  to  him,  unless ,  they  would  be  iryurious  to  the 
estate :  Campbell  v.  Allgood  (1) ;  Turner  v.  Wright  (2) ;  Womhwell 
V.  BeUasyte  (3) ;  Mwr^ie  of  Doumshire  v.  Lady  Sandys  (i)p 

(1)  17  Beav.  623.  (3)  6  Ves  .110  a,  2nd  Ed.  18i:7. 

(2)  Joh.  740 ;  2  D.  F.  &  J.  234.         (4)  Ibid.  107. 
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M.  R.  Sir  JB.  BaggdOay,  Q.O.,  Mr.  JesseZ,  Q.O.,  Mr.  Charles  HaU,  and 

1870       Mr.  Pemlerian,  for  the  parties  to  the  sait,  were  not  called  upon. 

V.  LoBD  BoMiLLY,  M.B.y  Said  that  it  appeared  to  him  that  the  law 

F^^"^^^  on  the  subject  had  been  totally  misunderstood.  The  case  had  been 
Hastinqs.  argued  as  if  the  reyersioner  were  here  asking  for  an  injunction  to 
restrain  the  tenant  for  life  from  cutting  down  ornamental  timber; 
and  unquestionably  it  was  true  that  the  Court  would  interfere  to 
preyent  the  cutting  down  of  trees  planted  for  ornament,  eien 
although  such  trees  might  be  (in  the  opinion  of  most  persons)  of 
the  most  absurd  and  fantastic  shape,  and  rather  a  deformity  than 
an  ornament.  But  when  the  trees  were  cut  down  the  question 
was,  what  damages  could  a  jury  reasonably  award  to  the  rever- 
sioner for  the  injury  done  to  the  inheritance  ?  It  was  this  question 
which  he  was  now  called  on  t6  answer ;  and  before  finally  giving 
his  decision  on  it,  he  would  read  through  the  eyidence. 


July  29.  Lord  Bohilly,  M.B.,  after  referring  to  the  iiacts 
aboye  stated,  said  that  the  question  he  had  to  determine  was,  not 
at  what  amount  the  reyersioner  might  yalue  the  damage  which 
had  been  occasioned  to  him,  but  at  what  amount  twelye  jurymen 
would  yalue  it :  that  he,  performing  the  ofiSce  of  a  jury,  had  come 
to  the  conclusion  that  no  damage  had  been  done;  and,  conse- 
quently, that  the  claim  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Atisten,  Be  Ge»,  db  Earding  ;  Messrs.  Barhvcy 
Bowling^  &  Williams  ;  Messrs.  Blake  &  Harris. 
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In  re  BOYS.  M.  B. 

EEDES  V.  BOYS.  i?70 

m parte  HOP  PLANTERS  COMPANY.  /»»«i. 2. 

Promissory  Note — Principal  and  Surety — Current  Account — Security  far 

Balance — Burden  of  Pro(f, 

A  pramiBsoiy  note  given  by  principal  and  surety  for  a  definite  ram,  and 
payable  on  a  fixed  day,  is  presumed  to  be  given  in  consideration  of  an  advance 
at  the  date  of  the  note :  and  if  the  payee  asserts,  as  against  the  surety,  that 
the  object  of  the  note  was  to  secure  tbe  payment  of  the  balance  of  an  account 
current  between  the  priucipal  and  the  payee,  the  burden  of  proof  lies  on  the 
payee. 

XHIS  was  a  claim  by  the  liqaidator  of  the  Hop  Planters  Com' 
pany,  Limited^  now  in  liquidation,  to  prove  against  the  estate 
ot Sarah  Boys;  the  testatrix  in  the  matter  and  cause,  a  joint  and 
several  promissory  note  of  Horace  Boys  and  the  testatrix. 

A  statement  of  facts  was  agreed  upon  between  the  parties  to  the 
following  effect : — 

Previously  to  March,  1865,  advances  of  money  had  been  made 
by  the  company  to  Horace  Boys;  and  the  repayment  of  such 
advances,  to  the  amount  of  £973  13s.  Sd.,  was  secured  by  certain 
mortgages. 

In  March,  1865,  Horace  Boys  and  the  testatrix,  Sarah  Boys 
(who  was  his  aunt),  as  his  surety,  gave  a  joint  and  several  promis- 
sory note  to  the  Hop  Phnters  Company,  Limited,  for  £400,  payable 
eight  months  after  date. 

This  note  was  not  paid  at  maturity,  but  on  the  31st  of  March, 
1866,  Horace  Boys  and  the  testatrix,  as  his  surety,  gave  another 
joint  and  several  promissory  note  to  the  company  for  £500,  payable 
eight  months  after  date.  It  was  the  amount  of  the  last-mentioned 
i^ote,  with  interest  from  maturity,  that  was  now  claimed  by  the 
liqmdator. 

The  £400  note  was  given  up  by  the  company  to  Horace  Boys 
^hen  the  £500  note  was  given. 

In  April,  1869,  Horace  Boys  executed  a  deed  of  arrangement 
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with  his  creditors  pursuant  to  the  Bankruptcy  Amendment  Ad^ 
1868. 

HotatB  Boys  had  since  died ;  and  the  only  eyidence  as  to  the 
nettia'Ci  of  the  tiransaction^  beyond  what  has  been  abready  stated, 
was  derived  from  an  account  of  the  dealings  between  him  and  the 
company,  which  had  be^n  inade  use  of  by  the  company  ^n  support 
of  a  dahn  made  on  their  behalf  under  the  deed  of  ai^rangement 
It  aj^pear^d'  from  this  account  that  various  dealings  had  taken 
place  between  Horace  Boys  and  the  company,  or  their  predecessors 
in  vbusiness,  commencing  in  the  year  1856.  Horace  Boys  sent  to 
the  company  parcels  of  hops  for  sale,  and  in  the  aooount  he  was 
credited  with  the  amount  of  the  proceeds  of  sale.  He  also  received 
from  the  company  cash  advances,  the  repayment  of  which  was 
generally  secured  by  his  own  acceptance  for  the  amount ;  and  in 
the  account  he  was  debited  with  the  cash  advance,  and  credited 
with  the  amount  of  his  acceptance.  In  the  account  Horace  JBoys 
was  debited  irith  an  advance  of  £200  on  the  31st  of  March,  1866, 
and  with  £800  on  the  6th  of  April  following ;  he  was  not  credited 
with  anything  in  respect  of  the  promissory  note,  to  which  no  refer- 
ence was  made  in  the  account  The  account  was  continued  down 
to  the  19th  of  July,  1869,  and  on  the  whole  a  balance  of 
£1169  3$.  6c2.  was  claimed  as  due  to  the  company,  which  amoimt 
was  partly  wocred  by  the  mortgalges  already  mentioned.  The  items 
entered  on  the  credit  side  of  the  account,  subsequently  to  the  6th 
of  April,  1866,  amounted  to  more  than  was  sufficient  to  satisfy  all 
that  was  doe  from  Ehr^ace  Soys  to  the  company  on  that  day. 

Mr.  Lindiey,  for  the  liquidator : — 

Neitber  the  note,  nor  the  £500  secured  by  it,  appear  as  items  in 
the  aoeoont^  consequently  the  doctrine  of  Clayton*s  Case  (1)  does 
not  apply.  It  is  fbr  the  other  side  to  prove  that  the  note  has  been 
paid,  and  the  entries' in  the  account  do  not  prove  payment:  E&^' 
niier  v.  Wipgf  (2).  The  company  were  not  bound  to  appropriate 
to  the  payment  of  the  note  any  sum  received  from  Horace  £ojs 
subsequently  to  the  time  when  tbe  note  was  made  or  becaftie  dae, 
unless  he  directed  them  to  do  so :  WiUiams  v.  Ratdinson  (3). 

(1)  1  Mer.  585.  (2)  4  Q.  B.  792. 

(3)  3  Bing.  71. 
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Mr.  WichenSf  for  the  executor  of  the  testatrix : —  M.  R. 

Although  no  single  sum  of  £500  appears  in  the  account,  yet  two        Jf^ 


sums  of  £200  and  £300  are  entered  as  having  been  paid  to  Horace  in  re 

Bojfs  at  about  the  time  when  the  note  was  giren.   The  presumption       ' 

is,  that  the  note  was  given  to  secure  an  existmg  debt ;  at  all  events,  ^^ 

this  is  the  presumption  in  the  absence  of  any  evidence  that  the  ^^s- 

purpose  of  the  note  was  explained  to  the  surety :  Walker  v.  Hard-  ^^  * 

mn  (1).    If  so,  the  note  must  be  treated  as  paid,  in  accordance  ]^J^^ 

with  the  doctrine  laid  down  in  ClaytorCi  Case  (2);   Pennell  v.        

DeffeU  (3) ;  Merriman  v.  Ward  (4) ;  Eammerdey  v.  KnowIy$  (5). 

Mr.  Lindleyy  in  reply. 


June  2.    Lord  Romilly,  M.R : — 

I  am  of  opinion  that  this  claim  fails. 

The  testatrix,  as  surety,  joined  with  her  nephew  in  giving  to  the 
Hop  Planters  Company  a  joint  and  several  promissory  note  for 
£500.  The  note  was  dated  on  the  31st  of  March,  1866 ;  it  was 
payable  in  eight  months,  namely,  on  the  30th  of  November,  1866. 
The  official  liquidator  seeks  to  prove  for  this  against  the  estate  of 
the  testatrix,  the  nephew  being  bankrupt^  and  more  than  this  sum 
being  due  from  him  on  his  account  current.  The  defence  is  that, 
under  the  rule  laid  down  in  Clayton^s  Case,  the  account  was 
paid  off  by  sums  received  by  the  company.  The  real  question  is, 
whether  the  note  was  given  as  a  security  for  money  then  due,  or 
to  be  advanced  by  the  company  to  the  nephew,  or  whether  it  was 
intended  to  be  a  continuing  security  to  meet  the  running  balance 
from  time  to  time  that  might  be  due  on  the  account  of  the  nephew. 
This  really  is  a  question  of  evidence,  Prtmd  facie,  the  note  would 
appear  to  be  for  the  purpose  of  securing  an  advance  to  be  made  to 
the  nephew  from  the  company,  or  a  balance  then  due  from  him, 
and,  to  establish  the  contrary,  evidence  is  required ;  and  I  think 
that  the  burden  of  proof  should  lie  upon  those  who  seek  to  esta- 
blish that  it  was  intended  to  be  a  running  security  for  the  balance 

(1)  11  BU.  (N.S.)  229.  (3)  4  D.  M.  &  G.  372. 

(2)  1  Mer.  585.  (4)  IJ.  &  H.  371. 

(5)  2.  Esr.  6CG. 
Vol  X.  2  0  2 
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M.  B*  of  the  'account  from  time  to  time.  In  my  opinion,  assuming  the 
1870  evidence  to  consist  solely  of  the  statement  laid  before  me,  and  the 
j^  accounts  which  are  given,  it  seems  to  be  in  favour  of  the  note 
^^*  being  a  security  for  the  advance  then  made  to  him*  In  the  first 
EBDE8  place,  it  is  to  be  observed  that  the  promissory  note  is  not  payable 
B0T8.  on  demand.  If  it  was  given  to  secure  the  balance  of  a  current 
Exvarie  account  you  would  expect  it  to  be  payable  when  the  account  was 
Plahtebs  closed,  or  at  the  period  when  they  thought  fit  to  say  they  would 
not  advance  any  more  money.  But  it  is  payable  at  eight  months 
certain,  which  is  like  a  bill.  Then,  in  the  second  place  (what  I 
think  is  still  more  important),  it  appears  that^  on  the  very  day  of 
the  note  being  given,  there  was  an  advance  of  £200  made  by  the 
company  to  the  nephew,  which  is  followed  six  days  afterwards  by 
another  advance  of  £300,  making  exactly  the  amount  of  £500. 
There  is  nothing  to  explain  this.  They  required  the  testatrix  to 
become  jointly  and  severally  liable  for  the  promissory  note,  and 
that  is  all ;  and,  in  my  opinion,  their  object  was  that  they  should 
have  her  security  for  his  repayment  of  the  money  which  they 
advanced  him. 

The  cases  cited  do  not  appear  to  me  to  affect  the  question. 
The  one  which  was  most  relied  upon  was  the  case  of  Henniker  v. 
Wiffff  (1) ;  and  there  were  several  others,  sudi  as  WSUams  v.  JBaf^- 
Unson  (2).  But,  in  my  opinion,  they  all  amount  to  this :  that  there 
must  be  evidence  of  some  sort  or  other  to  shew  that  a  security 
purporting  to  be  for  a  definite  sum  was  given  to  meet  the  balance 
of  a  current  account.  In  Henniker  v.  Wigg  it  was  assumed  that, 
in  an  ordinary  case,  the  security  would  be  merely  for  the  money 
advanced ;  but  in  that  case  the  Court  was  of  opinion,  upon  the 
inferences  to  be  drawn  from  the  language,  and  from  the  conduct  of 
the  parties  after  the  execution  of  the  bond,  that  it  was  intended 
that  the  bond  should  stand  as  a  continuing  security;  and  that 
being  so,  the  rule  in  Clayton's  Caee  (3)  did  not  apply.  In  my 
opinion,  the  inferences  here  are  exactly  the  other  way,  and  there- 
fore the  claim  fiodls. 


Solicitors :    Messrs.  Stevens,   WUhinson,   &   Harries ;  Messrs. 
Tompson,  Piekering^  dt  Styan. 

(1)  4  Q.  B.  792.  (2)  3  Bing.  71. 

(3)  1  Mer.  585. 


YOL.  X]  EQUITY  CASES.  471 


HITCHEN  V.  BIRKS.  M.  B. 

1870 

Receiver  pendente  LUe — Real  and  Personal  Estate — Administrator — Jurisdiction        ^^v^ 

-^Probate  Act,  1857  (20  A  21  Vict.  c.  77),  st.  70,  ll—Pmctice—Partial    Jtdy  4, «,  7. 
Demurrer  without  Answer,  """" 

Upon  the  death  of  a  peraon  intestate^  two  persons,  claiming  to  be 
ooheireflses-at-law  and  sole  next  of  kin  of  the  intestate,  entered  into  posses- 
sion of  the  intestate's  real  estate,  and  obtained  a  grant  of  letters  of  adminis- 
tration of  the  personal  estate.  The  Plaintiff,  who  claimed  to  be  heir-at-law 
and  one  of  the  next  of  kin  of  the  intestate,  commenced  proceedings  in  eject- 
ment for  the  recorery  of  the  real  estate,  and  also  took  proceedings  in  the 
Probate  Gonrt  for  a  recall  of  the  letters  of  administration,  and  then  filed  a 
bill  for  the  appointment  of  a  receiver  pending  the  litigation.  One  of  the 
coheiresses  demurred  to  the  whole  bill ;  the  other  demurreil,  without  answer- 
ing, to  so  much  of  the  bill  as  sought  relief  in  respect  of  the  real  estate : — 

Hdd^  that  both  demurrers  were  good :  the  partial  demurrer,  because  the 
Court  'has  no  jurisdiction  to  appoint  a  receiver  in  a  simple  case  of  contested 
heirship ;  and  the  demurrer  to  the  whole  bill,  on  the  ground  that  where 
administration  has  been  granted  the  Court  will  not  exercise  its  jurisdiction 
to  appoint  a  recdver  of  personal  estate,  unless  a  special  case  is  made — a  rule 
which  will  be  strictly  enforced,  since  the  PrchaU  Act  of  1857  (20  &  21  Vict. 
a  77),  enables  the  Court  of  Probate  to  appoint  an  administrator  pendente  lite, 
with  powers  similar  to  those  of  a  receiver. 

Since  the  passing  of  the  Chancery  Improvement  Act  (15  &  16  Vict  a  86) 
a  Defendant  may  demur  to  part  of  a  bill  without  answering  the  rest. 

IHE  Flaintiff  claimed  to  be  heir-at-law  and  one  of  the  next  of 
kin  of  one  Mary  Adams,  who  died  in  October,  1869,  having  made 
a  will  which  became  inoperatiye  by  reason  of  the  death  of  the 
legatees,  devisees,  and  executors  in  her  lifetime.  She  was  entitled 
to  personal  estate  estimated  at  the  value  of  not  less  than  £30,000, 
and  to  real  estate  of  very  considerable  value,  including  thirty  or 
forty  houses  or  cottages  let  to  weekly  tenants,  and  nine  or  ten 
pieces  of  land  let  to  different  tenants  at  rents  not  exceeding  £25 
each.  Upon  her  death  the  Defendants,  Lucy  Eardley  (the  wife  of 
the  Defendant  Joseph  EardJey)  and  Louisa  Birks,  claiming  to  be 
(but,  as  the  bill  alleged,  not  in  fact  being)  the  coheiresses-at-law  and 
the  sole  next  of  kin  of  Mary  Adams,  entered  into  possession  and 
leceipt  of  the  rents  and  profits  of  all  her  real  estates ;  and  also,  on 
the  27th  of  January,  1870,  procured  letters  of  administration  of 
her  personal  estate  to  be  granted  to  themselves,  under  which  they 
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M.  u.       had  got  in  end  collected  part  of  such  estate.    The  Plaintiff  had  com* 

1870       menced,  and  (as  he  alleged)  intended  strenuously  to  prosecate,. 

HiTCHEN    proceedings  in  ejectment  for  the  recovery  of  the  real  estate,  and 

BiBKs.      proceedings  in  the  Probate  Court  for  the  recall  of  the  letters  of 

adnunistration.    On  the  1st  of  June  he  filed  the  bill  in  this  suit 

against  Louisa  BirJcs,  Joseph  Eardley,  and  Lucy^  his  wife,  and 
certain  other  persons  ivho  were  alleged  to  be  next  of  kin  of  Mary 
Ach^ms.  The  bill  cpntained  a  statement  of  the  Plaintiff's  pedigree, 
and  allegations  of  which  the  effect  is  stated  aboye ;  and  it  also 
alleged  as  follows : — 

'^  Some  time  must  necessarily  elapse  before  the  proceedings  at 
law  and  in  the  Court  of  Probate  can  be  determined ;  and  in  order 
to  protect  the  real  estate/ which  consists  principally  of  houses  and 
other  property  liable  to  deterioration  in  yalue  and  requiring 
lepairsy  and  to  prevent  the  peisonal  estate  from  being  wasted  and 
lost,  it  is  absolately  essential  that  a  receiver  of  the  real  and 
perisonal  estate  of  the  said  testatrix  should  be  appointed.  In  facty 
until  the  disputed  title  has  been  determined,  several  of  the  tenants 
refhse  to  pay  their  rents  either  to  the  Plaintiff  or  to  the  Defendants, 
Loui3a  Sirhs  and  Joseph  Eardley,  and'  Lucy  I  his  wife ;  and  unless  a 
receiver  is  appointed  such  rents  will,  in  many  cases,  be  entirely 
lost  The  Plaintiff  has  served  most  of  the  tenants  with  notices 
requiring  them  to  pay  their  rents  to  him. 

'^The  Defendants,  Louisa  BMcs^  Joseph  EarSley,  and  Lw^ 
Edrdleyy  notwithstanding  that  they  have  notice  of  the  aforesaid 
claims,  threaten  arid  intend  to  continue  to  receive  and  to  enfcrce- 
payment  of  the  rents  and  profiis  6f  the  real  and  leasehold  estate  of 
the  said  testatrix,  and  to  let,  sell,  dispose  of,  and  otherwise  deaP 
with  the  same  for  their  own  benefit,  and  also  td  call  in,  cctivert, 
receive,  and  deal  witli  ber  personal  estate,  or  such  parts  thereof  a» 
they  h^ve  liot  already  ^t  in  and  realized.  In  the  event  of  the* 
proceedings  at  law  and  in  erjectment  proving  sticcessfiil,  theie  is 
not  the  slightest  prospect  of  recovering  from  the  said  Defendants, 
or  any  of  them,  any  portion  of  the  rents,  profits,  and  other  moneys- 
which  they  may  receive  under  cover  of  their  pretended  title.  The 
said  Defendants  are  persons  in  a  humble  position  Of  life,  who  have 
not  been  accustomed  to  the  state  of  affluence  in  which  they  now 
unexpectedly  find  themselves  placed." 


V. 

BtBKS. 
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The  bill  prayed  for  the  appointment  of  a  receiver  of  the  rents       M.  R. 
jind  profits  of  the  real  estate  pending  the  proceedings  at  law,  and        1870 
for  the  appointment  of  a  receiver  of  the  personal  estate  pending     HrrcH£>f 
the  proceedings  in  the  Probate  Conrt,  and  for  the  delivery  up  to  snch 
receiver,  or  the  deposit  in  Court,  of  the  title-deeds  attd  do<^meftt8 
relating  to  the  real  and  personal  estate. 

The  Defendants,  Joseph  Eardley  and  Lucy,  his  wife,  demurred  to 
80  much  of  the  bill  as  sought  relief  with  respect  to  the  real  estate. 
Ko  interrogatories  had  been  filed,  and  this  demurrer  was  filed  after 
the  time  for  filing  them  had  expired. 

The  Defendant,  Louisa  Birks,  demurred  to  the  whole  bilL 

Mr.  Jesself  Q.C.,  and  Mr.  Batten,  for  the  demurrers : — 

First,  as  to  the  partial  demurrer.  It  is  now  well  settled  that 
this  Coort  has  no  jorisdietion  to  appc^nt  a  receiver  of  ireal  e^te,, 
pending  a  contest  between  persons  cJaiming  under  adverse  legal 
titles:  Jone^  v.  Jones  (1) ;  Earl  TaHbat  v.  Mops  Scott  {Z};  OampbeU 
V.  Campbell  (3) ;  Carrow  v.  JFerrior  (4),,  Although,  under  the 
old  practice^  a  Defendant  could  not  deipur  to  part  of  a  biU  with* 
out  answering  the  rest,  thal^  has  beei^.  altered  by  the  Chancery 
Improvement  Act :  Bwrton  v.  Bdberteon  (5)^ 

27ext,  as  to  the  demurrer  to  the  whole,  bilL  We  admit  that  the 
Court  has  jurisdiction  to  appoint  a  reoeiver  of  personal  estate  in  a 
proper  case,  but  we  submit  that  this  bill  does  not  make,  out  a 
sQjQScient  case.  It  was  laid  down  by  Yice-Chancedlor  Wiffram,  in 
BendaB  v.  BendaU  (6),  that  a  receiver  wiU  not  be  a{»pointed  wh^re 
administration  has  been  granted, unless^  special  case  is  made ;  for 
example,  fraud  must  be  charged  against  the  administrator ;  or  he 
must  be  insolvent ;  Ball  v*  Olwer  (7) ; ,  Jams  v.  Frost  (8) ;  Devey 
V.  Thornton  (9) ;  Connor  v,  Connor  (10).  The  Cowrt  will  enforce 
this  rule  all  the-  more  strictly  that  now  the  Court  of  Probate  can 
protect  the  property  by  appointing  an  administrator  pendente  lite, 
20  &  21  Vict.  c.  77,  ss.  70,  71 :  Verei  v,  Duprez  (11). 

(1)  3  Mer.  161.  (6)  jL  Ha«e,  152. 

(2)  4  K.  &  J.  96.  (7)  2  V.  &  B.  96. 

(3)  4  Macq.  711.  (8)  Jac.  466. 

(4)  Law  Rep.  3  Ch.  719.  (9)  9  Hare,  222. 

(5)  IJ.  &  H.  38.  (10)  13  Sim.  698. 

(11)  Law  Rep.  6  £q.  329. 
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M.B.  Mr.  Sauthffaie,  Q.C.,  and  Mr.  W.  Barber,  for  the  Plaintiff:— 

l^  There  is  nothing  in  the  Probate  Act  to  take  away  the  jurisdiction 

HrrcHiN     of  the  Court  of  Chancery.    Verei  v.  Duprez  (1)  was  not  decided  on 

mm 

BiBKSb  demurrer  but  on  motion.  The  bill  alleges  that  the  property  is  in 
danger,  and  that  the  Plaintiff  is  taking  steps  to  assert  his  rights ; 
that  is  sufficient  to  entitle  him  to  a  receiver  both  of  real  and  per- 
'  sonal  estate :  Waiktns  v.  Breni  (2) :  Newton  y.  Ricketts  (3) ;  D%me$ 
T.  Steinberg  (4).  In  WiUiams  v.  Attomey»Qeneral  (5),  a  receiver 
was  appointed  of  real  and  personal  estate,  under  circumstances 
yery  simflar  to  tlie  present. 

[The  Master  of  t9£  Bolls  : — That  case  related  to  the  property 
of  Mrs.  Emdeify  who  was  murdered  at  Stepney ;  and  there  was  no 
one  in  possession.] 

Then  the  partial  demurrer  is  irregular.  The  only  authority  in 
support  of  it  is  Burton  v.  Bcberteon  (6),  which  was  a  surprise  on 
the  profession. 

[They  referred,  on  this  point,  to  Botve  v.  Tonkin  (7).] 


July  7.    Lord  Bomili;v,  M JR  : — 

The  more  I  look  at  this  case  the  more  I  feel  clear  that  I  must 
allow  the  partial  demurrer.  I  felt  doubtful  at  first  whether  a 
Defendant  could  demur  to  part  of  a  bill  without  answ^ing  the 
rest ;  but  the  present  Lord  Chancellor  has  decided,  in  Burton  v. 
Baherison^  that  since  the  passing  of  the  Chancery  Improvement 
Act  a  Defendant  may  do  so;  he  gives  very  good  leasons  for  his 
^cision,  and  I  shall  follow  it.  That  being  so,  the  case,  so  far  as 
it  relates  to  the  real  estate,  is  merely  one  of  contested  heirship,  in 
which  I  have  no  jurisdiction ;  and  I  therefore  allow  the  partial 
demurrer.  * 

1  also  allow  the  second  demurrer,  because  I  think  no  sufficient 
case  is  stated  for  the  interference  of  this  Court.   The  Court,  under 

(1)  Law  Bep.  6  Eq.  329.  (5)  Seton  on  Decrees,  p.  1003.   The 

(2)  1  My.  &  Cr.  97.  bill  is  given  at  length  in  the  Forms  to 

(3)  10  Beav.  625.  DonitWs  Cbancery  I^ractice,  p.  207a 

(4)  2  Sm.  &  Giflf,  75.  (6)  IJ.  &  H.  38. 

(7)  Law  Rep.  1  Eq.  9. 


V. 
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the  old  law,  always  required  a  special  case  to  be  made  out  for  the       M.  Bi 
appointment  of  a  receiver  where  an  administrator  had  been  ap-        1870 
pointedy  and  I  think  that  it  ought  to  insist  on  this  more  strictly     Hitghbv 
than  ever,  now  that  the  Court  of  Probate  has  power  to  protect  the 
property  during  litigation.    It  was  clearly  the  intention  of  the 
fiamers  of  the  Probate  Act  that  the  Probate  Court  should  have 
power  to  decide  itself  the  whole  matter  in  dispute,  and  that  the 
parties  should  not  be  put  to  the  expense  of  a  second  suit  in  this 
Ciourt.    I  do  not  mean  to  say  that  the  jurisdiction  of  this  Court  is 
put  an  end  to  by  the  Probate  Act ;  but  a  stronger  case  for  the 
appointment  of  a  receiver  must  be  made  out  than  was  required 
before.    Here  no  such  case  is  made  out,  and  it  is  n6t  even  alleged 
that   the    Defendants    are    insolvent.     I  therefore  allow  both 
demurrers. 

Solicitors :  Messrs.  Wediake  &  Letts  ;  Messrs.  Mackenzie^  Trinder, 
dCo. 


MOBGAN  V.  MALLESON.  M.  E. 

Vdimtary  Gift — Memorandum  of  Transfer  of  JBond'^Non-iielhery-^Imjpiied        ,^^^ 

Dedaratim  of  Trwt.  July  26,  28. 

A  memorandum  of  a  voluntary  gift  in  this  Term,  *^I  hereby  give  and 
make  ov^x  toM.aa  India  bond,  value  £1000,"  waa  signed  by  8.,  and  g|ven 
by  bim  to  if.,  witl^out  handing  over  the  bond.  S,  died,  and  the  residuary 
legatees  under  his  will  claimed  the  bond : — 

BM^  that  the  memcxfindum  was  a  ^jood  daAamtiott  of  trust  in  ^&¥our  of 
M^  and  that  he  waa  entitled  to  the  bond. 

IHE  following  memorandum  was  given  by  John  Saunders,  the 

testator  in  the  cause,  to  his  medical  attendant,  Dr.  Morris : — 

'  '        •     •  ■  ■ 

"  I  hereby  give  and  make  over  to  Dr.  Morris  an  India  bond, 
Na  D.,  506,  value  £1000^  as  some  token  for  all  his  very  kind 
attention  to  me  during  illness. 

**  Witness  my  hand,  this  1st  day  of  August,  1868. 

" (Signed)  John  Saunders** 

The  signature  was  attested  by  two  witnesses,  and  the  memo- 
randum was  handed  over  to  Dr.  Morris,  but  the  bond,  which  was 
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H.  B.       transferable  by  delivery,  remained  in  the  possession  of  Saunden. 
1870       There  was  no  consideration  for  it. 
MoROAH         Saunders  died  more  than  a  year  afterwards,  having  by  his  will 
2J-    *'•         bequeathed  the  residue  of  hife  personal  estate  to  charities.    A  suit 
— '"       was  instituted  for  the  administration  of  his  estate,  and  a  summons 
was  taken  out  by  the  Attorney-Geneml  on  behalf  of  absent  chari- 
ties for  the  direction  of  the  Court  on  the  question  whether  this 
memorandum  was  or  vfos  not  a  valid  declaration  of  trust  in  iavour 
oi  Dr.  McrrtM. 

Mr.  WicJcena,  for  the  Attom^y-G^eneral,  contended,  oa  behalf  of 
the  absent  cfaarities,  that  this  memocandum,  which  waB  a  document 
of  an  informal  nature  given  by  Saunders  to  his  medical  attendant, 
and  without  consideration.,  could  not  be  taken  to  be  an  assiimiuent 
or  a  declaration  of  trust  when  ^there  had  been  no  delivery  o^  the 
bond:  JExjparie  P^e  (i)  •  l^eek  v.  KetUeweU^) ;  Villon  v.  Qoppin  (3) ; 
Anirobus  v.  Smith  (4) ;  !Eawards  v.  Jones  (5). 

Mr.  Jessd,  Q.C.,  and  WtilSpeed^fw  DnMoMs,  cdnteiided  rthat 
the  imeiiioranftum  -iMia  argood^  dedaratioi  of  .trvidt,  ahd^t&at 
'Dr^^MwrriB  was  e&titled  .t9>.i&e'  boadt  KiAewich  v.  Mamni9fff(6); 
B^rdsmy.  Bfch(!6ri»(fn,i7\) ;  FarneU  v;  Sing^hn  (S);        . 

♦  I         r  r         f 

- .  _  I  . )    .• > 


'    • 


July.28.   ,Lobd:Romiw.,M,|1.:—      .  ........... 

I  am  of  opinion  that  the  paper-writing  signed  by  Saundets  is 
equivi^lieiit-  ta«.  d^clarpfmioffritru^t  iu  iavpui:  lof*  Dr*  JUorHia.  If 
hei^f^rsaid^  'M  jmd^tUike  to  hold  the  boud.  ibr  yoU,"*oi^  if  be 
ha4  mdf  'M,hereby<giv;^  ^d  miilre  over  the  hf>tA  in  tlie  buidfi) 
of  -4,,", that. would  h^y^been.^.  de^^lamtiK^ of . t^oa^  th^Qgh  there 
had  been  no  delivery.  This  amounts  to  the  same  ttUng^itisd 
Dn.  f  iforrU  is  ez^itled, .  tq,  ^e  bokid^  and  to  all  9iAt^^st  aeotued.  dtie 
thereon,     >  .  :      r  ,    .  '  r  .       .  . 

Solicitors  R>r  tti6  AttbttiQ^-General  t  Messrs.  Haven  AlBfddley. 
Solicitors  for  Dr.  Morris :  Messrs.  Tueker  &  Lake. 

(I)  IS  Ves.  140.  (5)  1  My.  iSi  Cr.  226. 

'       (2)l'fliMG4/^  ^    ^  *(«)  1  D.  ^.  &  G.  176.  ' 

(3)  4  My.A  CM  Mn-  (7)  Uw  B^p;  3*Bq.  «8«. 

(4)  12  Yes.  39.  (^8)  3  Sm.  &  Giff.  337. 
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TAYLOB  «i  TAYIjOBh  >!•«• 


sum 

r 
I 

then 


t      ( -   ?.•..;'!  1  .*'!..."!,  1 


ft  goring  conisem. '  •'  '  >    i    {  »  •  •, 

The  bftikis^  donipatiy  teub8ei^U(&h%  <M6|»{^  was 

ordered  to  he:  wotiiid  n^.  Ttifl'  tbfttfes  ttetetiyiikig  ko  tl^'t^ffWtot 
Iwui'  wot  been  kilsposeS  of,iAndthte  'e^ecntbrs^tfefe'-pJaced^  on  fhe 
list  ^  <»f  conttibutori^s  ^  ■  bti«  *the ' teitatoif  flf  ista W  Wftd  iti'stMBWien^  to 
parthettdlk'  ■•-'  ■    •  "'  '  '^  ^^^''^'      .•';;•'■.:•[■  ,.''.... 

fhb  offidaMlqtoMitor  ii6w  applied-  for  U^'drQfet  kgafhat' the 
executors,  making  them  liable  to  pay  in  discharge  of  calls "fhe 
sum  of  £^0(),  .T^;hfch  tjiey  ^d  ftlr^j^  m^M^.  P^  hs^^         - 

Mr.  SotUhffaie,  Q.C.,  and  Mr.  Kekewich^  for  the  official  liqaidator, 
contended  tl^t  tJie  executors  wete  not  justified  ipi. paying  the 
legacy  without  s^tting^apart  it  sufficient  snm  to  ttieel!  the  contin- 
gent liability  attaching  to  the  shares,  and  that  the  payment  could 


1870 


Joiiti Stock  Company-^ Executors  cf  Deceased  mareholdcr — Payment  of  Lerjacy 

The  executors  of  a  Shareholder  in  a  joint  stock  company,  which  was  a  going 
Concern  it'llife  tSihe  crfthfeteStatoi^s  (?^t!i,  pirfd'a  ftgaby  undei*  his  will  wlth- 
oat  providing  for  any  contingent  liability  in  respect  of  the  shoes '"orlficktliey 
retained  unsold.  The  company  was  subsequently  wound  up,  and  the  executors 
Mnorbiflaeftdctel}i«lfst/JfcWribtrtoH^pt--^  '*'       I*      "  .  «  ''      ' 

^e^  ^al(  xkoj  ^i^tf^  1M1<  tp  paj  th^  amoUn^  ^.  t^  \^tj\  in  .saUft&etiQti 
•    of<jall^    '     .        ,.       .  .."-!...      .    r  " 

IttE  question  in  mis  case  was,  wl^etner|  me  executors  of  a  deceased 
sLarehoIder  in  tl^e  ti€ed$  BanTcin^  Comply ^  )?ticli  was  wopnd  up 
after  thtr  testator^s  death  and  the  ^stributidu  of  nis  assets^  were 
liable  to  pay,  in  satisfaction  of  calls,  a  sum  which  they  bad  already 
paid'to  *  legatee  under' tbftFtasffet^r's  \irilU'    t.  .i. ,   )  ^»  /  -   V  .,]' 

AibM  Wtieligt,  the  testatof'ih  thoi^use/vvms  atiihe  time^icf  his 
death.  pas«ea^ed  of  tweiits^  shaee^i  m'lh^'iLi^^Bankinff  Companifi. 
He  bequeathed  by  lus  mil  ^  Isgat^  x)f  £S0&  to  SUzabetk  Ta^. 
Tlie  testator  died  in  March,  1863,  and  his  debts  and  the  said 
legacy  were  paid  by  the  executors  without  setting  aside  any  su 
to  answer  contingent  liabilities, 'tie  odnkfn'g  cWpatiy  oeiiig  th< 
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M.  B.      not  be  allowed.  They  referred  to  Norman  v.  Baldry  (1) ;  Governor 
1870        of  Chekea  Waterworks  v.  Cotvper  (2) ;  and  KnaicKbuU  v.  Feanh 

tI^b     *^^  (3). 

executors : — 

The  payment  of  this  legacy  ought  to  be  allowed.  The  liability 
^  was  only  contingent,  for  the  bank  was  a  going  concern  at  the  time 

of  the  testator's  death,  and  an  executor  cannot  be  called  on  to 
keep  his  testator's  assets  for  the  purpose  of  paying  a  contiDgent 
debt :  Kinff  y.  Maleoti  (4) ;  Dean  y.  Allen  (5) ;  Dodson  y.  Sammel  (6) ; 
Weniworth  v.  CheviU  (7). 

Besides,  if  the  Court  had  been  called  upon  to  administer  the 
estate  of  the  testator,  with  a  knowledge  of  the  facts,  it  would  have 
sanctioned  the  payment  of  the  legacy.  The  executors  cannot, 
therefore,  be  made  liable  for  doing  that  which,  if  they  had  been 
acting  under  the  direction  of  the  Court,  they  would  have  been 
bound  to  do. 

Lord  Eomilly,  M.E.,  said  that  this  was  a  similar  case  to 
KnaicKbuU  v.  Feamhead.  The  executors  had  committed  a  breach 
of  trust  in  paying  the  legacy  without  providing  for  the  liability 
attaching  to  the  testator's  estate  at  the  time  of  his  death  in 
respect  of  these  shares.  The  amount  must  be  paid  to  the  official 
liquidator. 

Solicitors  for  the  Official  Liquidator:  Messrs.  Freshfidd. 
Solicitors  for  the  Executors :   Messrs.  Prior  db  Bigg,  agents  for 
Mr.  jff.  Brantley,  Sheffield. 

(1)  6  Sim.  62  ]»  (4)  9  Hare,  692. 

(2)  1  Esp.  276.  (5)  20  Beav.  1. 

(3)  3  My.  &  Cr.  122.  (6)  1  Dr.  &  Sm.  575. 

(7)  26  L.  J.  (Ch.)  760. 
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In  re  CONSOLS  INSUEANCE  ASSOCIATION.  M.  r. 

1870 
GLANVILLE'S  CASE. 

Winding-up  Ad,  1848 — Contribufori/ — Trantferor  and  Trantftrte^^Tramftr 

9iub9i6qyi^mt  to  Presentation  of  Petition, 

Where  shares  in  a  company  have  been  transferred  in  the  interval  between 
the  presentation  of  a  Petition  for  winding  up  the  company  under  the  Joint 
Stock  Companies  Winding-up  Act,  1848,  and  the  date  of  the  order,  the  trans- 
feror, and  not  the  transferee,  is  the  proper  person  to  be  settled  on  the  list  of 
oontribntories  in  respect  of  the  shares. 

UN  the  16th  of  January^  1862,  a  Petition  was  presented,  under 
the  Joint  Stock  Compmtes  Winding-up  Acts,  1848,  1849,  and  1857, 
for  the  winding  np  of  the  Consoh  In9urance  Asaociaiian.  On  the 
28th  of  June,  1862,  an  order  was  made  on  this  Petition,  by  which 
it  was  ordered  that  the  Consols  Asswromee  Association  be  absolutely 
dissolved  as  from  the  28th  of  June,  1862,  and  be  wound  up  under 
the  provisions  of  the  said  Acts. 

At  the  time  of  the  presentation  of  the  Petition,  John  OlanvUle 
was  the  holder  of  fifty  shares  in  the  company.  On  the  29th  of 
January  he  transferred  his  shares  to  one  John  Daily ,  and  such 
transfer  was  duly  registered  in  accordance  with  the  regulations  of 
the  company,  and  John  Bailffs  name  was  entered  on  the  register 
of  shareholders. 

The  official  manager  now  sought  to  have  Mr.  OlanviHes  name 
placed  on  the  list  of  contributories.  The  question  turned  on  the 
meaning  of  the  word  '^  contributory,"  as  used  in  the  said  Acts. 

By  sect.  3  of  the  Joint  Stock  Companies  Winding-up  Act,  1848 
(11  &  12  Yict.  c.  45),  it  is  enacted,  amongst  other  things,  as 
follows : — 

^  The  word  'company'  shall  mean  any  partnership,  association, 
or  company,  corporate  or  unincorporate,  to  which  this  Act  applies. 

^  The  word  '  member '  shall  mean  any  person  entitled  to  a  share  ' 
of  the  assets  or  accruing  profits  of  any  such  company  at  the  time 
of  presenting  the  Petition  for  dissolving  the  same,  or  winding  up 
the  affairs  thereof  under  this  Act. 

"The  word  *  contributory '  shall  include  every  member  of  a 
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M.  R,       company,  and  d^  evet*y  other  person  liable  to  contributd  to  the 

3«70        payment  of  any  of  the  debt6,  liabiiities,  or  losses  thereof,  -whether 

OLAfryri.ic'^  ^  beir,  devisee,  executor,  or  administrator  of  a  deceasec}  ii|eiDl;er, 

^^^:       or  as  a  former  member  of  the  same,  or  as  heir,  devisee,  executor, 

or  administrator  of  a  former  member  of  the  s^pie,  deceased,  or 

otherwise  howsoeTcr."  -•..-■ 

]^V4  JesBd^  Q.Clr  wd  ^4  CkwrU^  Eatt,  far  the  <^fficiaL  maqagen-*- 

/Itii0  <iuite  plahy,'^  Oie*  codstinctiG^  ^  liie  Acfteyf  1848;  Hhat 
0/itf»i)<*i»'a  cotitributbry.  Th^^ctfd^'^cotttritatb^        to  bcltidd 

*  *  ' 

every  ^  member ''  of  the  eotoptttiyi;  tod  $k  Akeinber  of  the'iomp^y 
is  defined  to  be  a  person'  entitiled  to  a  sharer  4t  ik6  time  6{  presenting 

th6'B»tition;   ■■  •  ■  •'•  ^  >  ■'-'  -  ^     ■    i     ■''  ?'  '  '.^''   •••  ■•    •     ■''• 


Siir  J^^ ^fiff^f^ysiQ-Q-f .txi^Mrw.Zi»U{%^  for  i^Kom^cH-  ..  .    > 

GThA  pobl  rftiM4  bythe'  ^Koial  tdannig^r  app^ny  now  to  b^  taised 
for -the:  fliist'dme';  <«tiA  H^^  'C&M^Ubn'  on  lifir  b^alf  iiy  opposed 
to  the  pKflieliee  tf^ibbhas  'dni(bi<faly  pte^^ilei  in  wA^diog-  tip  a>iti» 
panies  Under  tlidActB  m  que^oni  That  pfa(slide  has'tiWays 
been  ttoiplaee  out'  the'  list  of  cbntribdtoriels  l^bse  persoh^  wIk)  M^ere 
meitbbrs'' tftfthe^  dirte-bf  the>  dktiOliltidd  ^  the  edtn|^y.'  '  fh^ 
enk^cni-  eA>io>tto  melining  of 'thO'^cord  "c4titdbiltory*  tiust  be 
comtined-aS'tpvoVidn^,.  Aoi  tkM  every-  meihber  ^all'  be  ^aeoih 
tribntcfry, .  but  onlf  every*  membet  wh«f  ts  listblerto  coottribate  to  the 
paymeiit:of  the^ebts,  UabilStieis^  bflOBseb'e^  the  d^n»{miiy. ' '  (this 
oodBtPodtiteiiis iaiieaabhtibte btie,  tvfa^  iiis^bo^n^  innoiifidlthat an 
Older  Jbr  \iindingiiip>«iMler'  th^se  Acts  was  einiply  a  Bdhs^tiMie  for 
a  decree  idirtoting  a 'dis0oltttito^<$f  ^partnership,  and  ecmeq^ntly 
only  detetnoinesiihd'ri^tsdf  the  mettol>er  itUBT  M/  amd  i^  nbt^ifor 
the  bemefit  of  ereditot^,  as  a  widdihg-tip^  under  Ate  Act  cf  1862 
would  bei  -It  is  <%I^ariy  established  that,  as  bettreen  .the  tran^eror 
asnd  transferee  of  shares; Ihid  .latter  is  iSko  eontributofy:  Gapes 
Hxe&uiori'  Cbse(l);  'Ma^u^&  Case  (2).  In  GfisetMoc^k  Ga9s  and 
De  PfO^'a  Ca9di^)  i^e  transferors  of  the  shte-es  \i^re  the  bdders 
at  the  time  when  the  Petition  was  presented;  and  if  tiie  official 
manager's  •  contention  were  correct  it  would  have  been  \AcMy 

(1)  2  D.  M.  &  a.  562.  (2)  5  Ibid.  837. 

(8)  4  De  a  &  J.  544. 
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UQuecesaarj  to  raise  tke  question — so  much  contested  in  these       M.  B. 
cases-^as  to  whether  a  transfer  to  e$ca{]e  liahility  was  good^  i^o 


Bfr.  U,  S.  Ford,  for  the  creditors'  representative.  Oj^au. 

Lord  Romillt,  M.E. : — 

I  think  that  the  Act  of  Parliament  is  too  distinct  to  be  got  over. 
The  sDope  add  object  of  the  Aet  was  to  pwreot^Vy  legislative 
enaqtmfolt,  persons  escapji^g  SrQVk  their  obli^iUiMasi  to^a  eompahy 
wlm^  thejr  Jbiew;  to  be  f  ^x  it  ffuUog  my. .  Iti  is  Qbvious .  that  this 
wa^.a  T€|iy  de^rable  .thi^g  to  be  p^eyeqited.  Aocor;Ungly>:  jiothittg 
was  more  ea^y.tbau  tp.previ^nt  sqcb  tnuosfera  £rpm  being  yalid ; 
and  the  mode  in  which  it  was  done  was  to  say  that  all  th&.mMd)edr& 
should  be  oontributorieSy  and  that  the  members  should  be  taken 
to  mean- the  penons  entitled  to*  an/  gftiare  of  the  assets  at  tKe  tune 
whei^.  the  PetitipnctOiwipd  up  th?  i90m|AB.y  waa  tMseaentod.  i  Ifiihe 
Qt)j^  oi  ti(e  l^^gislatqrQ  was  tqr  i»akeaU  p^iBms  who  tmi^tt  tcakisfer 
tlii^iir  sh»i»s^ia^  the  p|ces^n|atiw,. of/ the. Petition,  liaiile.fkS' don* 
tril^jtories^  bu.t  at  the  i^me  ti«ie«to<^llQ^  the.tra«bfev  fobe^Talid 
wiibputi492KOU^];ating.,tJ^eotmi)9f&tm  &ei|i.hia!liabiliilyi»0o-  \hat  Hm 
cgia|pany.xoight>go.aB  Mdrp^fOim^alidaats  iiiltbettinitervfdvldo 
not  see  .h<yw  th^.al>jeot'ix>l}ld  bavd  been  bettertatfainedtbaDlxythe 
Gum^jx^nt  in  tjbe  ,3jrd  sectic^  of  ttbl^  Aet ;  -wd  J  m^t  sdyitbat  I 
th|P|k. it  isa  veiry. desifabl^ 4Qd a  -vet?; uaefol  ^imntoiBnL  / It^ mhy^ 
be.  tliat,  if  t\)!^<poiQt'hfKL  baaui  tak^Hgi  ii  wpttld  batf^dvoddod  many 
of  th^q^^oi^  xMsed  lui\Iift  Pfa^$(  Oa»^i(l>;  md  tim/bihinnM 
ha?ey.4)eeia'unDee&^ic^ai7']to  decide  that  wtwh.  .shodbed'  both'  the 
IfOfd  Chan^GQr,<7aii^jpM2^,md  mjselfi  sd  mwh^  naiftely/  that  ybu 
^Kmid.1  ajlotr  a  p^rwii  who.bi»eiw  a^i^mpatk)^  tvaa  [in^  a'<fSH9ftag|.cdi»* 
ditif^^,  ^nd  gpic^  ta.tb^r  v^ned':iUk«iediat^]7<9i)to -get  rid  .t^i  his 
Uabilitf ;  to  pciy.  i  the  ^QfeditQis^  e^ .  the '  dQinpaaiey :  liy,  ttaxbfembaJ^ his 
shar€^^  to  ,^  ipa?^(  pwpcitv  wT^t  ,lipp0arodi  .tOu  niie  a  i  gteasi  ifrakid 
aqq^rdiog  to  .tba.iafes.iof  ecjuil^tadwlAist^red  un  the  Goart  of 
Gbaiipery*^  :  Bp^  be.  I^i^  a?.'  it^of^  Hm.  seotion^  o£tha  Act  f^>{i«ea]is 
tame  to  eQiiic|ii4^.  the  rnsAtar ;  and.  I.ai|k.of.Y}pia|ipn2  that  th^ 'penaoa 
who  la  a  ipej^b^c  fii  ^^  company  .at  the  tiipei wh^p. itha  Beti^on  is 
presented  is  liable  as  a  contributory,  without  prejufUce  to  his  right 

(1)  4  De  G,  ffc  J.  544. 


482  EQUITY  CASES.  [L.  B. 

K,  R.      to  get  over  against  the  persons  to  whom  he  has  sold  his  shares 
1870       indemnity  for  anything  he  has  paid  or  may  have  to  pay  in  respect 

OLAKviLL^i  o^  ^^^  company. 
Case. 

"""*"  Solicitors :  Messrs.  Gregory ,  BowcUffes^  dk  Bowie  ;  Messrs.  Bwrkny 

Teates,  &  Hart;  Messrs.  Merriman  dk  Pike. 


M.R.  BOYD  v.  PETRIE. 

1870 


Mortgage — Power  of  Sale — Transfer — Extinction  of  Power, 
Jan,^\ 

^^^^'  In  1825  real  estate  was  mortgaged  for  £27,000,  to  be  repaid  with  interest 

twelve  months  after  the  date  of  the  mortgage ;  and  the  mortgage^eed  con- 
tained a  power  of  sale  exerciseable  in  case  of  default  in  payment.  In  1890, 
default  having  been  made,  the  mortgage  debt  was  transferred.  The  deed  of 
transfer  contained  a  recital  that  the  power  of  sale  had  not  been  and  was  not 
intended  to  be  exercised ;  an  assignment  of  the  mortgage  debt  **  and  all 
powers  and  remedies  for  recovering  the  same  ;^  a  conveyance  of  the  mortgaged 
property  freed  from  the  old  proviso  for  redemption,  and  subject  to  a  new  one, 
by  which  the  mortgage  debt  was  to  be  repaid,  with  interest,  at  the  expiration 
of  seven  years  from  the  date  of  the  mortgage  ;  covenants  for  the  payment  of 
the  principal  at  the  expiration  of  seven  years,  and  of  interest  half-yearly  in 
the  meantime ;  and  a  power  of  sale  exerciseable  in  default  of  payment  of 
principal  or  interest ;  and  it  was  also  thereby  agreed  that  the  mortgage  debt 
should  remain  on  the  security  of  the  mortgage  for  seven  years,  unless  the 
mortgagor  should  die  or  make  default  in  the  payment  of  interest  in  the 
meantime : — 

Hdd^  that  the  power  of  sale  in  the  deed  of  1825  was  absolutely  extinguished 
by  the  deed  of  transfer,  and  not  merely  suspended  for  seven  years. 

PbEVIOUSLY  to  the  15th  of  Jane,  1825,  BobeH  Foster  Grant 
(who  shortly  after  that  date  assumed  the  surname  of  DaUan)^  was 
entitled  in  fee  to  two  estates  in  Norfolk^  called  the  Inffclddhorpe 
estate  and  the  Snettisham  estate,  subject,  as  to  the  IngolddkoTfe 
estate,  to  a  mortgage  for  £15,000,  created  in  January,  1785,  and  as 
to  the  Snettisham  estate,  to  a  charge  for  £3300.  By  a  deed  dated 
the  15th  of  June,  1825  (to  which  the  owners  of  the  £3300  chaige 
were  parties),  the  Ingoldsthorpe  and  Snettisham  estates  were  eon- 
yeyed  to  Christopher  Ingram  in  fee,  subject,  as  to  the  Ingdddhorje 
estate,  to  the  mortgage  of  January,  1785,  and  as  to  both  estates  to 
a  proviso  for  redemption  on  payment,  by  Bdbert  Foster  Grant,  his 
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heirs,  ezecatoiSy  adminiBtratorSy  or  asaignSy  of  the  sam  of  £279000»       AL  B. 
mth  interest  at  5  per  cent.,  on  the  15ih  of  June,  1826.    The  same        1870 
deed  contauied  the  usual  covenants  hj  Bobert  Foster  Grrant  for       botd 
payment  of  the  principal  on  the  15th  of  Jane,  1826,  and  of  interest     p^^^^ 
in  the  meantime  on  the  days  therein  mentioned ;  and  also  a  power        — * 
of  sale  exerciseable  in  case  default  should  be  made  in  payment  of  the 
interest  on  the  £27,000  for  one  month  or  upwards  after  any  of  the 
days  therein  appointed  for  pa3^ent  thereof,  or  de&ult  should  be 
made  in  payment  of  the  priucipal  sum  of  £27,000  on  the  day 
appointed  for  payment  thereof;  and  in  the  latter  case  the  power 
was  to  be  exerciseable,  although  no  advantage  had  been  taken 
of  any  previous  default. 

Default  was  made  in  payment  of  the  principal  on  the  15th  of 
June,  1826 ;  but  interest  was  regularly  paid  down  to  the  2nd  of  July, 
1830. 

In  1827,  £3000,  part  of  the  mortgage  debt  of  £15,000,  to  which 
the  Inffclddharpe  estate  was  subject,  became  vested  in  Christopher 
IngriMhm 

An  indenture,  dated  the  2nd  of  July,  1830,  was  made  between 
Christopher  Ingram  of  the  first  part,  Bobert  Foster  Orant  BaUon 
of  the  second  part,  and  William  Key  and  Edivard  Richardson  of 
the  third  part  This  deed  contained  a  recital  of  the  mortgage  of 
the  15th  of  June,  1825,  which  concluded  as  follows :  ''  And  in  the 
said  now  reciting  indenture  a  power  or  trust  for  sale  is  also  con- 
tained for  the  better  securing  of  the  said  principal  sum  and  interest, 
but  the  said  power  has  not  been  and  is  not  intended  to  be  exer- 
cised." It  also  contained  a  recital  that  the  two  sums  of  £3000  and 
£27,000  remained  due  to  Christopher  Ingramy  but  all  interest  had 
been  paid  up  to  the  date  thereof ;  and  it  was  thereby  witnessed  that, 
in  consideration  of  £30,000  paid  to  Ingrain  by  Key  and  Bichardson^ 
Ingram^  at  the  request  of  DaUon,  granted  and  assigned,  and  DaUon 
confirmed,  unto  Key  and  Biehardson,  their  heirs,  executors,  admi- 
nistrators, and  assigns,  the  two  sums  of  £3000  and  £27,000,  *'  and 
all  powers  and  remedies  for  recovering  the  same  sums  respectively, 
and  all  benefit  of  the  said  several  indentures  of  mortgage,  and  of 
every  covenant  and  security  therein  respectively  contained.**  The 
deed  then  contained  a  conveyance  of  the  two  estates  free  from  the 
proviso  for  redemption  contained  in  the  mortgage  of  June,  1825, 
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M.  R.  but  subject  to  the  mortgage  of  1785,  and  the  principal  sum  and 
1870  interest  thereby  secured,  and  also  to  a  proviso  for  redemption  if 
;^^  Dalton,  his  executors,  administrators,  and  assigns  should  pay  to  Keg 
^^  and  Btohardson  the  sum  of  £30,000  on  the  2nd  of  July,  1837  (subject 
— -  as  thereinafter  mentioned),  and  should  on  the  2nd  of  January  and 
the  2nd  of  July  in  every  year  in  the  meantime  pay  interest  thereon 
at  5  per  cent. ;  and  it  was  thereby  agreed  between  DaUoUy  Key 
and  Richardson  that  the  principal  sum  of  £30,000  should  remain  on 
the  security  thereof  for  seven  years  from  the  date  thereof,  and  that 
without  any  right  in  DaUan,  his  heirs,  executors,  administrators, 
or  assigns,  to  redeem  the  mortgaged  property,  or  to  pay  off  all  or 
any  part  of  the  principal  sum  of  £30,000  during  the  said  term  of 
seven  years  without  the  consent  of  Key  and  Biehardson,  or  the 
survivor  of  them,  his  executors,  administrators,  or  assigns,  to 
accept  the  same,  and  also  without  any  right  in  Key  and  Bickard- 
son,  or  the  survivor  of  them,  his  executors,  administrators,  and 
assigns  to  foreclose  the  equity  of  redemption  of  the  said  heredita- 
ments and  premises^  or  to  compel  the  payment  of  the  said  prin- 
cipal sum  of  £30,000,  or  any  part  thereof,  during  the  said  term  of 
seven  years,  subject;  nevertheless  to  a  proviso, .  that  if  default 
should  be  made  in  payment  of  the  interest  of  the  said  principal 
sum,  or  some  part  thereof,  by  the  space  of  three  calendar  months 
next  after  any  one  or  more  of  the  said  half-yearly  days  of  pay* 
ment  thereof,  or  if  Datton  should  depart  this  life  during  the 
said  term  of  seven  years,  then,  and  in  either  of  the  said  events, 
and  notwithstanding  anything  therein  contained  to  the  contrary, 
it  should  be  lawful  for  Key  and  Biehardson,  or  the  survivor  of 
them,  his  executors,  administrator,  and  assigns,  if  he  or  they  shall 
so  think  fit,  and  should  signify  the  same  by  writing,  to  call  in 
and  demand  payment  of  the  said  principal  money  and  interest 
within  the  said  term  of  seven  years,  in  like  manner  as  if  the  said 
term  of  seven  years  had  expired  by  lapse  of  time.  The  deed  con- 
tained covenants  by  Dalton  for  payment  of  £30,000  on  the  2nd  of 
July,  1837,  and  of  interest  in  the  meantime ;  and  a  power  of  sale 
exerciseable  if  default  should  be  made  in  payment  of  the  £30,000^ 
or  the  interest  thereof,  or  any  part  thereof,  contrary  to  the  pronso 
or  agreement  for  redemption  thereinbefore  contained. 

In  the  intarval  between  1825  and  1830,  Bobert  Fader  Grant 
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DaUan  had  created  fresh  inenmbrances  on  the  estates;  he  also       ^^ 
incumbered  the  estates  subsequently  to  the  last-mentioned  date,        i^o 
and  ultimately  died  insolvent.  Botd 

The  mortgaged  property  was  sold  in  lots  by  persons  claimiog  petbis. 
under  Key  and  Biehardson,  who  proposed  to  make  a  title  to  the 
purchasers  under  the  power  of  sale  in  the  mortgage  of  1825 ;  but 
the  purchasers  took  the  objection  that  that  power  was  extinguished 
by  the  deed  of  1830 ;  and  they  refused  to  complete  unless  the 
owners  of  the  incumbrances  created  preyiously  to  the  2nd  of  July, 
1830,  ocmcurred.  These  incumbrancers  declined  to  concur  in  the 
sale ;  and  thereupon  the  bill  was  filed  by  the  persons  entitled  to 
the  mortgage  debts  of  £27,000  and  £3000  against  the  other  incum- 
brancers on  the  Ingctdstharpe  and  SneUisham  estates,  praying  that 
the  power  of  sale  contained  in  the  indenture  of  the  15th  of  June, 
1825,  might  be  declared  to  be  valid  and  subsisting,  and  that  the 
sales  made  by  the  Flaintifis  might  be  carried  iuto  effect ;  or  other- 
wise for  foreclosure. 

None  of  the  purchasers  were  made  parties  to  the  suit ;  but  at  the 
hearing  one  of  them  appeared  and  consented  to  be  bound,  as  if  he 
had  been  made  a  Defendant  to  the  bilL 

There  was  some  dispute  as  to  whether  the  Plaintiffs  were  entitled 
to  priority  oyer  the  other  incumbrancers  in  respect  of  their  charges ; 
bat  it  was  agreed  that  the  question  as  to  the  power  of  sale  should 
be  first  argued  and  determined. 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Charles  Parke,  for  the  Plain- 
tiffs:— 

We  submit  that  the  power  of  sale  contained  in  the  deed  of  1825 
was  not  extinguished  by  the  deed  of  1830,  but  that  the  exercise  of 
it  was  merely  suspended  for  a  period  of  seven  years  from  the  2nd 
of  July,  1830. 

The  deed  of  1830  contains  an  assignment  of  all  powers  and 
remedies  for  recovering  the  debt  of  £27,000;  why  was  that 
inserted,  if  not  for  the  purpose  of  keeping  up  the  powers  in  the 
original  mortgage-deed  ?  The  recital  must  be  construed  in  accord- 
ance with  the  general  intention  of  the  parties,  as  disclosed  by 
the  whole  deed :  Taung  v.  Smith  (1) ;  In  re  Strand  Mime  HaU 

(1)  Law  Rep.  1  Eq.  180. 
Vou  X.  2  F  2 
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tf.B.       Company  (1);   it   means  simply  that  it  was  not  the  intention 
1670       of  the  parties  to  exercise  the  power  modo  et  forma,  as  it  stood 
B^       in  the  deed  of  1825.     Phittipa  v.  Outteridffe  (2)  supports  our 
oontention. 

Mr.  SouiTigate,  Q.C.,  [Mr.  Kenyony  Q.C.y  Mr.  Nalder,  and  Mr. 
Haynes,  for  Defendants  in  the  same  interest  as  the  Plaintiffs. 

Mr.  Batten,  for  a  purchaser. 

Mr.  Brisiowe,  Q-C,  Mr.  Jesidy  Q.C.,  Mr.  Phear,  and  Mr.  Chapman 
Barber,  for  incumbrancers  prior  to  the  2nd  of  July,  1830: — 

First,  we  say  that,  in  point  of  form,  the  Plaintiffs  are  wrong.  If 
their  present  contention  be  correct  they  can  obtain  no  relief  in 
this  suit ;  and  the  Court  will  not  make  a  declaration  unless  relief 
consequential  thereon  can  be  giyen. 

TSexi,  we  say  that  the  power  of  sale  in  the  deed  of  1825  has  been 
extinguished.  This  is  an  equitable  power ;  and  the  whole  question 
is,  what  was  the  intention  of  the  parties  ?  Here  the  parties  hare 
declared  what  their  intention  was ;  and  there  is  no  need  to  go  into 
any  of  those  difficult  questions  which  sometimes  arise  where  the 
intention  is  not  expressed,  but  only  to  be  gathered  from  the  fiiame 
of  the  deed. 

It  is  said  that  the  right  to  exercise  the  power  of  sale  passed  by 
the  general  words  in  the  assignment^  but  the  effect  of  these  general 
words  is  cut  down  by  the  recital :  Moore  v.  Magraih  (3) ;  Walsh  v. 
Trevannicn  (4). 

But  even  if  the  recital  had  not  been  inserted  in  the  deed,  we  say 
that  the  frame  of  the  deed  shews  a  clear  intention  to  put  an  end 
to  the  old  mortgage  and  create  a  new  one :  Curling  v.  Shuttle- 
icorth  (5) ;    Young  v.  Bdberte  (6). 

Mr.  Hinde  Palmer,  Q.O.,  Mr.  Schomherg,  Q.O.,  Mr.  SpringaS 
Thompson,  Mr.  Macnaghten,  and  Mr.  Ednee,  for  other  parties. 

Sir  R.  BaggaUay,  in  reply. 

(1)  86  Bcav.  153.  (4)  16  Sim.  178. 

(2)  4  De  G.  &  J.  531.  (6)  6  Bing.  121. 

(3)  Cowp.  9.  (6)  15  Beay.  568. 


VOL.  X.]  EQUITY  CASES.  487 

Feb.  9.    Lord  Bomillt,  M.R,  after  stating  the  facts,  con-       H.R. 
tinned:—  1870 

I  am  of  opinion  that  the  power  of  sale  contained  in  the  deed  of  Boti> 
1825  is  no  longer  subsisting,  and  that  the  effect  of  the  deed  of  July,  Petbii. 
1830,  is  entirely  to  abrogate  the  power  of  proceeding  under  it 
This  is  a  mere  question  of  intention.  If  the  power  is  subsisting,  it 
could  be  enforced  at  once ;  but  by  the  deed  of  July,  1830,  it  is 
expressly  covenanted  that  no  steps  should  be  taken  to  enforce 
payment  of  the  money  before  July,  1837,  unless  Ddlton  should  die 
preyiously.  But  what  is  conclusive  is  the  recital  I  have  read,  that 
by  the  parties  to  the  deed  the  power  of  sale  was  not  intended  to  be 
exercised.  Great  reliance  is  placed  by  the  counsel  for  the  Plaintiffs 
on  the  general  words ;  but  they  are  overpowered  by  the  unam- 
biguous expression  of  intention  in  the  other  parts  of  the  deed.  Thus 
the  deed  assigns  over  all  the  covenants  and  remedies  contained  in 
the  deed  of  1825,  but  these  are  controlled  by  the  covenant  not  to 
enforce  payment  for  seven  years.  It  is  not  a  case  where  the  two 
parts  of  the  deed  are  in  direct  conflict,  but  where  the  general  effect 
and  meaning  of  the  deed  is  clear,  which  is,  that  the  power  of  sale 
and  previous  covenants  are  merged  in  and  overridden  by  the  power 
of  sale  and  covenants  contained  in  the  deed  of  July,  1830.  I  think 
it  therefore  unnecessary  to  go  into  the  ulterior  question  respecting 
the  fonn  of  the  suit  and  the  parties  to  it,  as  I  am  prepared  to 
declare  that  the  Plaintiffs  had  no  power  to  sell  under  the  power  of 
sale  in  the  deed  of  1825 ;  and  as  this  declaration  is  in  favour  of 
the  absent  purchasers  it  may  be  made  without  their  being  present. 

Solicitors :  Messrs.  ParJce  dk  PoOoch ;  Messrs.  Coverddle  &  Co. ; 
Messrs.  Oliver  ;  Mr.  T.  OiU,  jun. ;  Messrs.  Shoubridge ;  Messrs. 
PoiceS,  Thomfson^  &  Orocm;  Messrs.  0.  d  J.  AUen  d  San. 


2P  2 
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M.B.  SPRINGETT  V.  JENINGS. 

1870 

v^^v^         TFiZZ — Mortmain — Secret  Trust — Devise  void  in  Law—Besiduary  (Hft — WUh 

May  29 ;  Act  (1  Vict.  c.  26),  s.  25. 

/•me  3. 

^"^^  Testatrix,  who  had  executed  a  deed  of  gift  (which  was  enrolled)  of  lands 

at  E.  to  three  tmstees  for  founding  a  charity,  died  within  a  year  of  its 

execution,  having  bj  her  will  deyised  the  same  lands,  in  case  she  should  not 

in  her  lifetime  have  effectually  disposed  of  them,  to  A,  B.,  and  C.  (two  of 

whom  were  trustees  of  the  deed)  as  joint  tenants,  and  she  devised  certain 

lands  to  the  Plaintifif  by  the  following  description :    **  The  rest  of  my 

hereditaments  at  JT,,  and  all  my  hereditaments  at  S,  and  IF."     The  Plaintifr 

filed  a  bill  impeaching  the  devise  as  being  a  secret  trust  for  diarittble 

purposes,  and  claiming  to  be  entitled  to  the  lands : — 

Held,  that  as  the  evidence  shewed  that  the  testatrix  devised  the  lands  in  full 

reliance  that  the  devisees  would  carry  out  her  object,  and  that  the  trust  was 

tacitly  accepted  by  them,  the  devise  was  therefore  void : 

Eddf  also,  that  the  words  **  the  rest  of  my  lands  at  J7.,"  were  not  a 

residuary  devise  within  s.  25  of  the  Wills  Act  (1  Yict.  c  26),  and  that  the 

lands  in  question  were  undisposed  of. 

XHE  object  of  this  suit  was  to  set  aside  a  devise  contained  in  the 
will  of  Eliza  Sprinffett,  of  certain  freehold  land  at  Hawkhurd  to 
three  of  the  Defendants,  JesM  Piper,  Jesse  Piper  the  younger,  and 
EiuHMrd  Piper y  on  the  groand  that  there  was  a  secret  trost  for  a 
charitable  purpose. 

The  bill  alleged  that  the  testatrix  had,  previously  to  the  execu- 
tion of  her  last  will,  entertained  a  wish  to  build  and  endow  certain 
almshouses  and  a  hospital  on  the  land  which  was  the  sabject  of 
the  devise  in  question,  and  had  consulted  K  /.  JeningSy  her 
solicitor,  and  Jesse  Piper  the  elder,  on  the  subject ;  that  she  was 
at  first  desiroQS  to  accomplish  this  object  by  will,  but  being  advised 
by  Jenings  that  it  could  not  legally  be  done  by  will,  she  set  aside 
£3000,  which  was  placed  in  the  names  of  Jenings,  Jesse  Piper  the 
elder,  and  Jesse  Piper  the  younger,  as  a  fund  for  the  object  she 
had  in  view,  and  executed  an  indenture  of  the  17th  of  March, 
1866,  whereby  she  declared  the  trusts  of  the  sum  of  £3000,  and 
also  purported  to  convey  certain  land  and  buildings  at  Hawkhursif 
being  part  of  her  real  estate,  to  the  said  E.  J.  Jenings,  Jesse  Piper 
the  elder,  and  Jesse  Piper  the  younger,  upon  trust  for  building 
almshouses  and  a  hospital  as  therein  mentioned. 


V, 

Jenings. 
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This  indenture  was  duly  executed  and  enrolled  in  Chancery,  H.  R. 
bat  was  inoperatiye,  as  the  testatrix  died  nine  months  after  its  1870 
execution.  SpanrGErr 

The  testatrix  made  her  will,  dated  the  21st  of  February,  I8669  <^d 
thereby  appointed  Jesse  Piper  the  elder,  Jesse  Piper  the  younger, 
and  Edward  Piper,  her  executors ;  and  after  certain  bequests  to 
her  relations  she  declared  her  will  to  be,  that  in  case  she  should 
not  in  her  lifetime  have  well  and  effectually  disposed  of  the  land 
and  buildings  in  question  (being  part  of  her  hereditaments  in  the 
parish  of  Eawkhitrsl),  she  deyised  the  same  in  that  eyent  to  Jesse 
Piper  the  elder,  Jesse  Piper  the  younger,  and  Edward  Piper,  their 
heirs  and  assigns,  as  joint  tenants ;  and  added  the  following  words : 
^'I  deyise  the  rest  of  my  freehold  hereditaments  in  the  parish  of 
Hawkhwrsl,  and  all  my  freehold  hereditaments  in  the  parishes  of 
Tieehvrsty*  and  other  parishes  in  the  will  mentioned,"^''  to  T.  B. 
Springett "  (the  Plaintiff  in  the  suit )  '^  in  fee  simple.  I  bequeath 
the  residue  of  my  personal  estate  unto  the  said  Jesse  Piper  the 
jounger,  and  Edward  Piper,  as  tenants  in  common." 

The  testatrix  died  on  the  2nd  of  September,  1866. 

The  bill  alleged  that  the  deyise  was  intended  by  the  testatrix  to 
be  giyen  to  the  said  Jesse  Piper  the  elder,  Jesse  Piper  the  younger, 
and  Edward  Piper,  and  was  accepted  by  them  upon  the  tacit 
undeistanding  and  trust  that  it  should  be  applied  for  the  purpose 
of  building  the  said  almshouses  and  hospital,  and,  in  support  of 
such  allegation,  referred  to  the  instructions  sent  by  Jenings  to 
counsel  for  preparing  the  will,  in  which  it  was  stated  that  the  land 
comprised  in  the  deed  of  gift  was  to  be  giyen  by  the  will  of  the 
testatrix  to  the  Pipers  as  joint  tenants,  '^  she  having  a  full  reliance 
that  they  would  carry  out  her  wishes  as  regarded  the  almshouses  if 
she  should  not  survive  the  enrolment  of  the  deed  for  twelve 
months."  The  bill  alleged  that  the  said  three  Defendants  had 
entered  into  possession  after  the  execution  of  the  deed,  and  had 
commenced  the  erection  of  the  almshouses. 

The  bill  charged  that  the  said  devise  of  the  lands  at  HoAiohhwrsl 
was  under  the  circumstances  void,  and  that  the  same  passed  to 
the  Plaintiff  under  the  residuary  devise  in  the  will ;  or  that,  if 
they  did  not  so  pass,  then  that  they  descended  to  the  co-heiresses 
HI  gavelkind  of  the  testatrix,  and  in  that  case  the   Plaintiff 
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M.  B.       daimedy  as  trustee  of  the  settlement  of  one  of  the  co-heiresses^  to 
1870       be  entitled  to  her  share.    It  prayed  a  declaration  that  the  devise 
Svtamerr    iiught  be  declared  yoid^  as  being  upon  a  secret  and  illegal  trust 
^'  The  Plaintiff  entered  into  evidence  in  support  of  the  allega- 

—       tions  in  the  bilL 

The  Defendants  to  the  suit  were  Jenings^  the  solicitor  of  the 
said  three  devisees,  the  co-heiresses  in  gavelkind  of  the  testatrix, 
the  persons  who  represented  those  who  were  deceased^  and  the 
Attorney-General. 

The  devisees  admitted  in  the  main  the  statements  alleged  in  the 
billy  and  one  of  them,  Jesse  Piper  the  elder,  admitted  that  he  had 
held  frequent  conversations  with  the  testatrix  on  the  subject  of  her 
wish  to  build  and  endow  the  hospital  and  almshouses ;  but  they 
generally  denied  that  the  testatrix  had  ever  made  them  or  any  of 
them  promise,  or  that  they  or  any  of  them  had  promised,  or  by 
silence  implied,  or  induced  the  testatrix  to  suppose,  that  they  would 
carry  out  her  wishes  or  intentions  with  reference  to  the  charity. 
They  stated  that  they  considered  that  the  testatrix  intended  the 
lands  to  be  at  their  absolute  disposal,  and  that  they  so  took  them, 
but  that,  as  she  hoped  and  desired  that  they  would  voluntarily 
carry  out  her  scheme,  it  was  their  intention  to  do  so  by  all  lawfol 
means,  if  the  Court  should  be  of  opinion  that  the  devise  was 
valid. 

There  were  two  questions  in  the  case :  first,  whether,  np(xi  the 
evidence  in  the  case,  the  devise  was  void,  on  the  ground  of  there 
being  a  secret  trust  for  the  purpose  of  the  charity;  and,  secondly, 
whether,  if  such  were  the  case,  the  lands  in  question  passed  to  the 
Plaintiff,  or  were  undisposed  of? 

Mr.  Southgate,  Q.O.,  and  Mr.  G.  W.  CoUms,  for  the  Plaintiff  :— 

We  submit  that^  under  the  circumstances  of  this  case,  the  devise 
was  made  by  the  testatrix  on  the  understanding  and  with  the  foil 
belief  that  the  devisees  would  carry  out  her  wishes  with  respect 
to  the  charity  if  she  died  within  a  year  after  the  execution  of 
the  deed  of  the  17th  of  March,  1866;  and  that  the  devisees 
either  promised,  or  by  silence  led  her  to  believe,  that  they  would 
carry  out  her  wishes :  it  is,  therefore,  a  case  of  a  secret  trust  for 
charitable  purposes,  and  the  devise  is  accordingly  void :  Jimes  v. 
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Badletf  (1);  BussellY.  JaeJeson  (2);  WMgrave  v.  TMs  (3);  Carhr      IC  a 
Y.  Qrem  (4) ;  Tee  v.  jRsrrw  (5).  1870 

If  the  devise  is  void,  we  contend  that  the  lands  in  questioii    spRnmrr 
passed  to  the  Plaintiff  nnder  the  words,  "  I  devise  the  rest  of  my     j-jyL 

freehold  hereditaments  in  the  parish  of  Emohhurst^  and  all  h^       

freehold  hereditaments  in  the  parishes  of  Ticehwrsl^  &c^  '^to  T.  B, 
BfrinffeUr  The  case  is  governed  by  sect.  25  of  the  With  Ael 
(1  Viet.  c.  26),  which  provides  *^  that,  unless  a  contrary  intention 
shall  appear  by  the  will,  such  real  estate  or  interest  therein  as  shall 
be  comprised  or  intended  to  be  comprised  in  any  devise  in  sueh 
will  contained  which  shall  fail  or  be  void  by  reason  of  the  death  of 
the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  sodi 
devise  being  contrary  to  law,  or  otherwise  incapable  of  taking  effect, 
shall  be  included  in  the  residuary  devise  (if  any)  contained  in  such 
will."  Here,  assuming  the  devise  to  be  void,  the  lands  must  pass 
under  the  devise  to  the  Plaintiff,  which  is  tantamount  to  a  residuary 
devise. 

In  Be  Trafford  v.  Tempest  (6),  where  there  was  a  bequest  to  the 
testator's  wife  of  certain  chattels  in  or  about  his  dwelling-house, 
and  a  bequest  to  his  son  of  ''all  his  chattels  not  thereinbefore 
otherwise  disposed  of  in  or  about  the  said  dwelling-house,"  and  the  « 
wife  predeceased  the  testator,  it  was  held  to  be  a  particular  residue 
of  all  the  chattels  in  the  house  not  otherwise  sufficiently  disposed 
of,  and  that  the  gift  to  the  wife  having  lapsed  the  son  was  entitled 
to  the  chattels  bequeathed  to  her. 

In  OuUha  v.  Cheese  (7),  where  a  specific  devise  of  certain  estates 
was  declared  to  be  void,  they  were  held  to  pass  under  the  residuary 
devise.  In  Bernard  v.  MinshvU  (8),  Evcme  v.  Jones  (9),  and  Carter 
T.  HasweU  (10),  the  question  of  what  was  included  in  a  residuary 
clause  was  also  considered. 

In  Cogswell  v.  Armstrong  (11),  where  there  was  a  specific  devise 
of  real  estate,  and  a  devise  of  '^  all  other  real  and  personal  estates  of 
which  the  testator  might  die  possessed,"  the  words  were  held  to  be 

(1)  Law  Rep.  3  Eq.  635 ;  Ibid.  (6)  21  Beav.  664. 
3  Ch.  362.                                                      (7)  7  Hare,  236. 

(2)  10  Hare,  204.  (8)  Job.  276. 

(3)  2  K.  &  J.  313.  (9)  2  Coll.  616. 

(4)  3  Ibid.  591.  (10)  26  L.  J.  (Cb.)  576. 

(5)  2  Ibid.  357.  (11)  2  K.  &  J.  227. 
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M.  B.       a  residuary  devise  within  the  meaning  of  the  Act,  and  to  pass  the 

1S70       real  estate  of  which  the  specific  devise  had  lapsed.     So  in  Qreen  y. 

Sfrinoett    J^f^f^  (1),  where  there  was  a  lapsed  devise,  the  estate  was  held  to 

JnnNcs      P^^  under  the  words,  "all  my  hereditaments  not  hereinbefore 

■^        devised." 

.  In  Doe  V.  Walker  (2),  where  a  testator,  by  a  wiU  made  before  the 
new  WiUa  Act  came  into  operation,  devised  all  his  land  at  B.  npon 
C3rtain  trusts,  and  by  his  codicil,  made  after  the  WUh  Ad  came 
into  operation,  gave  all  his  lands  at  B.  to  another  trustee  upon  the 
same  trusts,  it  was  held  that  under  the  codicil,  which  repablished 
the  will,  certain  lands  at  J5.,  purchased  by  the  testator  after  the 
date  of  the  codicil,  were  not  undisposed  of,  but  passed  by  the 
devise. 

Upon  the  principle  of  these  cases,  we  contend  that  the  gift  of 
the  rest  of  the  testatrix's  hereditaments  at  Eawkhurst  comprised 
the  lands  of  which  the  devise,  assuming  our  contention  to  be 
correct,  is  now  void. 

Sir  B.  BaggaUay^  Q.C.,  and  Mr.  Peck^  for  the  Defendants,  the 
three  devisees : — 

We  admit  that  these  Defendants  were  aware  of  the  object  of  the 
testatrix,  and  that  they  intend  now  to  carry  that  object  oat; 
but  that  is  not  sufficient  to  render  void  the  devise.  The  true  test 
to  be  applied  in  such  cases  is  thus  stated  by  Lord  Cairns  in  Jones 
V.  Badley  (3) :  "  The  law  applicable  to  the  case  being  therefore 
free  from  doubt,  we  have  to  examine  the  &cts  for  the  purpose  of 
ascertaining  the  answers  to  two  questions :  first,  did  the  testatrix, 
so  far  as  her  own  mind  and  intention  were  concerned,  devise  her 
residue  to  the  Messrs.  Badley  in  order  that  they  might  take,  not 
beneficially,  but  as  trustees  for  the  accomplishment  of  some  chari- 
table purpose  ?  and,  secondly,  if  the  first  question  is  answered  in 
the  affirmative,  was  her  mind  and  intention  in  this  respect  made 
known  before  her  death  to  the  Messrs.  Badley ^  or  either  of  theiOi 
or  was  the  devise  accepted  by  them,  or  either  of  them,  expressly 
or  tacitly,  on  this  footing  ?*' 

The  question  then  is,  did  the  testatrix  in  the  present  case 

(1)  20  Beav.  6.  (2)  12  M.  &  W.  59L 

(3)  Law  Rep.  3  Ch.  364. 
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communicate  her  intention  to  the  devisees,  or  any  of  them  ?  and  h.  b. 

<lid  they  accept  the  devise  on  the  implied  trust  that  they  would  isto 

carry  it  out?     We  submit  the  evidence  fails  to  establish  such  ^riasQvrr 

a  representation  on  her  part  to  the  Messr&  Piper,  or  such  an  ^- 

uENTNO'8* 

acquiescence  on  their  part,  as  would  be  sujBScient  to  create  a  trust.        — 

Mr.  Jesselj  Q.C.,  and  Mr.  Hume,  for  the  co-heiresses  in  gavelkind 
of  the  testatrix : — 

Assuming  that  the  devise  in  question  is  void  in  law,  the  lands 
therein  comprised  did  not  pass  to  the  Plaintiff,  but  were  undisposed 
of.  The  only  section  of  the  statute  which  has  any  application  to 
this  case  is  the  25th ;  and  the  question  is,  whether  "  the  residuary 
devise "  there  mentioned  means  such  a  devise  as  the  one  to  the 
Plaintiff  of  '*  the  rest  of  my  freehold  hereditaments  situate  in  the 
parish  of  Hawkhurd*' 

The  case  of  In  re  Broum's  Trusts  (1)  is  an  express  authority 
against  the  Plaintiff's  contention.  It  was  there  held  that  an  ap- 
pointment by  will  of  all  other  the  hereditaments  comprised  in  a 
settlement  not  thereinbefore  disposed  of  was  not  residuary,  but 
specific,  and  that  certain  void  gifts  to  charities  did  not  pass  by  it, 
but  lapsed  as  unappointed. 

The  cases  relied  on  by  the  Plaintiff  are  distinguishable.  In 
Green  v.  Dunn  (2)  the  question  was,  whether  the  words  "my 
freehold,  copyhold,  and  leasehold  hereditaments  not  hereinbefore 
devised/'  which  were  far  more  general  than  those  in  the  present 
will,  constituted  a  residuary  gift  so  as  to  include  a  lapsed  devise ; 
and  your  Lordship,  while  holding  that  it  was  a  general  residuary 
devise,  observed  (3) :  "  I  am  unable  to  acquiesce  in  the  argument 
which  would  treat  these  words  as  merely  a  short  mode  of  describ- 
ing the  estates  in  various  other  places,  the  names  of  which  were 
for  brevity  sake  omitted  " — shewing  that,  if  similar  words  to  those 
in  the  present  will  had  been  employed,  your  Lordship  would  have 
come  to  a  different  conclusion. 

In  Ooffstoell  v.  Armstrong  (4)  the  words  **  all  other  real  and 
personal  estate  of  which  I  may  die  possessed,"  were  held  to  be  a 
residuary  devise  within  the  25th  section — which  we  do  not  dispute, 

(1)  1  K.  &  J.  522.  ^  (3)  20  Beav.  11. 

(2)  20  Beav.  6.       '  (4)  2  K.  &  J.  227. 
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M.  B.       but  it  does  not  gOTem  the  piesent  case.    Evcms  t.  Jones  (1)  only 

1870       decided  that  when  a  certain  bequest  which  was  excepted  out  of 

Spbikgett    the  residue  failed,  it  then  passed  under  the  residuary  gift,  which 

Jbninqs      ^^  quite  a  different  case  from  the  present     In  De  Traffard  v. 

—       Tempest  (2)  the  question  of  the  construction  of  the  WSb  Ad  did 

not  arise. 

In  Carter  v.  HaeweU  (3)  the  words  were  fiur  more  comprehensive 
than  in  the  present  case. 

None  of  the  cases  relied  on  by  the  Plaintiff's  counsel  are  in  con- 
flict with  the  case  of  In  re  BrowtCs  Trusts  (4),  which  goyems  the 
construction  to  be  put  upon  this  will ;  and  upon  the  authority  of 
that  decision,  we  submit  that  the  gift  was  not  a  general  residuarj 
devise  to  the  Plaintiff,  but  only  a  gift  of  the  rest  of  her  lands 
in  the  places  named,  which  cannot  pass  those  lands  the  devise  of 
which  is  assumed  to  be  void  in  law. 

Further,  even  if  this  was  a  residuary  devise,  we  contend  that  '^a 
contrary  intention  appeared  by  the  will." 

Mr.  E.  Culler,  for  other  Defendants,  supported  the  same  contea- 
tion,  and  referred  to  OaJe  v.  Oale  (5). 

Mr.  F.  T.  White,  for  the  Defendant  Jenings. 

Mr.  WicJcenSj  for  the  Attorney-General. 

Mr.  Southffote,  in  reply : — 

In  re  Brovm's  Trusts  was  not  properly  a  case  under  the  WHb 
Aet  at  all :  Jarman  on  Wills  (6) ;  and  Vice-chancellor  Wood  said 
that  the  25th  section  of  the  Act  had  no  reference  to  it  This 
is  a  case  of  a  particular  residuary  gift,  and  the  observations  of 
your  Lordship  in  Qreen  v.  Dunn  (7)  are  applicable  to  it :  "In  the 
case  of  land  by  force  of  the  statute,  and  in  the  case  of  personal 
estate  by  long-settled  law,  if  the  property  be  disposed  of  by  general 
terms  instead  of  by  particular  enumeration,  it  includes  not  merel  j 
the  property  not  previously  disposed  of  at  the  date  of  the  will, 

(1)  2  Coll.  516.  (4)  1  K.  &  J.  522. 

(2)  21  Beav.  564.  (5)  21  Beav.  349. 

(3)  26  L.  J.  (Ch.)  576.  (6)  3rd  Ed.  vol  i.  p.  653. 

(7)  20  Beav.  11. 
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bat  also  all  the  property  which  at  the  death  of  the  testator,  when  H  B. 
the  will  became  operative,  has,  by  force  of  any  events,  become  1870 
QDdisposed  cT  Bv^mr 

V, 

JjarEiroa. 

Jane  3.    Lobd  Bomillt,  M.B. ; — 

The  question  here,  as  in  similar  cases,  is,  whether,  £rom  the  drcum- 
stanoes  of  the  case,  the  devisees  took  the  property  in  such  a  manner 
that  they  considered,  by  what  they  had  done  or  by  what  they  had 
abstained  from  doing  towards  the  testatrix,  they  were  morally  bound 
to  devote  the  property  to  certain  charities  which  she  indicated. 

In  the  present  case,  the  tacia  establish  that  the  testatrix  intended 
to  devote  the  property  to  charitable  purposes,  and  that  the  devisees 
accepted  it  on  those  terms,  and  that  they  intended,  and  do  intend, 
to  carry  the  trust  into  execution. 

[His  Lordship  then  reviewed  the  evidence  in  the  case.] 

The  testatrix  made  the  devise  and  bequest  to  the  Defendants, 
Jesse  Piper  the  elder,  Jesse  Piper  the  younger,  and  Edward 
Piper,  unconditionally,  but  in  full  reliance  that  in  the  event  of 
her  death  rendering  the  deed  of  the  17th  of  March,  1866,  void 
under  the  Statute  of  Mortmain,  they  would  carry  out  the  scheme 
by  making  a  fresh  charitable  foundation  on  the  same  basis.  Not 
only  so,  but  the  Defendant  Jease  Piper  the  elder  had  frequent 
conversations  with  her  on  the  subject  of  the  charity.  He  made  no 
promise,  and  she  never  asked  for  a  promise,  but  by  his  silence  she 
was  induced  to  believe  that  he  would  carry  out  her  wishes.  The 
result  is,  that  I  am  clear  that  this  devise  is  void,  and  that  this  is  a 
void  trust 

Upon  the  other  point,  which  is  a  question  upon  the  construction 
of  the  Staivte  of  WtUa,  I  am  against  the  Plaintiff.  The  cases 
which  I  have  decided  and  the  previous  cases  shew  that  the  words 
relied  on  in  the  Statute  refer  to  a  general,  not  to  a  separate  and 
distinct,  residue. 

The  24th  section  of  the  statute,  which  provides  that  a  will  shall 
be  construed  to  speak  from  the  death  of  the  testator,  does  not 
appear  to  me  to  bear  upon  the  case.  The  25th  section  provides 
that,  ^  unless  a  contrary  intention  shall  appear  by  the  will,  such 
real  estate  or  interest  therein  as  shall  be  comprised  or  intended  to 
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M.  B.       be  comprised  in  any  devise  in  such  will  contained,  which  shall  M 

1870        or  be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of 

^pBiNQErr    *^®  testator,  or  by  reason  of  such  devise  being  contrary  to  law, 

«•         shall  be  included  in  the  residuary  devise  (if  any)  contained  in 

'     such  mil"    If  there  were  a  residuary  devise  in  this  will,  which 

there  is  not,  the  lands  devised  to  the  three  Defendants  as  joint 
tenants,  which  devise  is  void  in  law,  would  undoubtedly  fall  into 
it  But  the  testatrix  here  gives  the  lands  in  Eawkhurri  in  a 
certain  event  to  the  Messrs.  Piper,  and  the  rest  of  her  freehold 
hereditaments  in  the  parish  of  Hawkhurst  and  other  parishes  which 
she  names  to  the  Plaintiff.  This  cannot  be  construed  to  mean 
that  if  these  persons  were  to  die,  then  the  whole  of  the  land  iu 
Bawkhurd  was  to  go  to  the  Plaintiff.  Supposing  the  devise  were 
in  this  form,  **  I  give  a  certain  part  of  my  property  in  the  paridi  of 
HauiJchurst  to  A.  JS.,  and  the  rest  of  my  property  in  Hawhhurd 
to  0.  D."  and  A  B.  were  to  die,  it  could  not  be  said  that  C. R 
would  have  the  whole,  for  he  would'only  take  the  "rest"  of  the 
property  in  Hawkhurst  subject  to  the  devise. 

I  agree  with  Mr.  Jessd,  that  the  case  of  In  reBroum'a  Trusts  (1) 
is  a  distinct  authority  that  the  words  in  the  25th  section  of  the 
Act  apply  to  a  general  residuary  devise,  and  not  to  a  devise  of  the 
rest  of  the  property  in  a  place  where  parts  of  the  property  are 
given  beforehand  to  other  persons.  The  opposite  constraction 
would  be  inconsistent  with  the  scope  of  the  will.  It  is,  in  fact,  to 
be  treated  as  a  specific  devise  of  part  of  the  land  in  HawTckwnl  to 
the  Pipers,  and  of  the  rest  to  the  Plaintiff.  There  will,  therefore, 
be  a  decree  that  the  devise  is  void,  and  that  the  co-heiresses  in 
gavelkind  are  entitled  to  the  land.  The  costs  of  all  parties  wiU 
come  out  of  the  estate. 

Solicitors:  Messrs.  MoncTUon  &  Monckton,  agents  for  Hessn. 
Monekton  &  Son,  Maidstone;  Messrs.  Datvea  dt  Son,  agents  for 
Mr.  W.  B.  Young,  Hastings  ;  Messrs.  Raven  &  Bradley. 

(1)  1  K.  &  J.  522. 
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THOMPSON  V.  HUDSON.  M.  R. 

Mortgagor  and  Mortgagee — Account — Mortgagee  in  Possession — Sale  of  Mortgaged         ^^^^ 

Property — Bests,  June 


A  mortgagee  in  possession,  who  sells  part  of  the  mortgaged  property^under 
a  power  of  sale  in  the  mortgage,  must  apply  the  proceeds  of  sale,  first,  in  pay- 
ment of  interest  and  costs,  and  then  either  pay  the  balance  to  the  mortgagor, 
or  apply  it  in  reduction  of  the  principal  due  on  the  mortgage ;  and,  in  taking 
an  account  against  the  mortgagee,  who  has  retained  sale  moneys  beyond  the 
interest  and  costs  due,  a  rest  must  be  made  at  the  time  of  the  receipt  of  the 
proceeds  of  sale,  e^en  although  he  may  have  entered  into  possession  when 
the  interest  due  to  him  was  in  arrear.  The  same  rule  applies  where  two  dis- 
tinct mortgages  are  held  by  the  same  person,  who  sells  one  of  the  mortgaged 
estates. 

IHIS  was  a  summons  adjourned  into  Court  for  the  purpose  of 
obtaming  a  decision  on  certain  questions  which  had  arisen  between 
the  Plaintiffs,  who  were  trustees  of  certain  mortgages  of  real  estate 
which  had  been  mortgaged  to  the  North  Eastern  BaUvoay  Company 
by  the  Defendant  Hudson,  and  Qeorge  Ellioty  who  was  a  puisne 
incumbrancer.  The  questions  were  three  in  number.  The  first  and 
second  do  not  call  for  a  report  The  facts  giving  rise  to  the  third 
are  fally  set  out  in  the  judgment,  and  may  be  briefly  stated  as 
follows : — 

The  Plaintiffs  were  entitled  to  a  first  mortgage  on  a  freehold 
estate  at  Whiiby^  and  to  another  first  mortgage  on  a  freehold 
house  at  Albert  Oate.  The  interest  on  both  mortgages  fell  into 
arrear,  and  the  Plaintiffs  entered  into  possession  of  both  properties 
some  time  previously  to  1861.  In  May,  1861,  the  Plainti£&,  under 
a  power  of  sale  in  the  mortgage,  sold  the  house  at  Albert  Oate  for 
£21,600.  In  taking  the  account  of  what  was  due  to  the  Plaintiffs, 
the  Chief  Clerk  had  calculated  interest  on  the  principal  sums  due 
on  the  mortgages  up  to  the  date  of  the  certificate,  and  had  then 
deducted  therefrom  the  total  amount  received  by  the  Plaintiffs, 
including  the  sum  of  £21,600;  and  he  certified  that  the  balance 
thus  found  was  what  was  due  to  the  Plaintiffs. 

Mr.  Jessd,  Q.C.,  and  Mr.  Jackson,  for  EUtot : — 

We  say,  in  the  first  place,  that  although  the  Plaintiffs  are 


6,  7,  8.  27. 
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M,  B.       entitled  to  consolidate  their  mortgages,  still  sums  received  from 

1870       one  of  the  estates  must  be  applied  in  discharge  of  interest  due  on 

Th^n    ^^^  principal  charged  on  that  estate,  and  then  in  discharge  of  the 

.»•         principal  itself;  and,  if  there  is  any  surplus,  in  discharge  of  what 

'     is  due  on  the  other  security.    But  if  this  be  not  so,  still,  at  the 

utmost,  sums  receiyed  by  the  Plaintiffs  must  be  applied  in  the 
first  place  in  discharge  of  interest,  and  if  there  is  any  surplus  it 
must  go  in  discharge  of  principal,  and  not  be  kept  in  reserve  to 
cover  future  interest  on  the  whole  principal. 

Sir  BoundeU  Palmer,  Q.C.,  Sir  B.  BaggaOay,  Q-C.^  and  Mr. 

G,  WilKaimon,  for  the  Plaintiffs : — 

Whenever  the  same  person  holds  two  securities,  the  law  inco^ 
porates  them  into  one ;  and  any  person  taking  a  subsequent  charge 
on  the  property  takes  it  subject  to  consequences  which  may  follow 
from  this  well-known  principle :  Watts  v.  Symea  (1) ;  Sdby  v.  Pomr 
fret  (2) ;  Neve  v.  PenneU(3).  Hence  we  are  entitled  to  apply  any- 
thing we  have  received  in  satisfaction  of  what  is  due  to  us  on 
either  mortgage;  and,  inasmuch  as  the  interest  was  in  arrear  when 
we  entered  into  possession,  the  account  cannot  be  taken  against  us 
with  rests :  Nebon  v.  Booth  (4).  The  principle  is  that  a  mor^agee 
is  not  to  be  compelled  to  receive  payment  of  his  debt  by  driblets, 
and  the  debt  here  is  what  is  due  on  both  mortgages. 

Mr.  Jeesdf  in  reply. 


June  27.  Lobd  Bohillt,  M.R,  after  deciding  the  first  two 
questions  in  favour  of  the  Plaintiffs,  continued : — 

The  third  exception  is  of  this  character:  it  has  been  called 
taking  the  account  with  rests. 

It  arises  thus :  The  Chief  Clerk  has  taken  the  account  in  the 
usual  way  against  a  mortgagee  in  possession  when  no  annual  rests 
are  directed.  He  has  set  down  the  sums  received  in  one  column, 
the  interest  due  and  the  costs  in  a  second  column,  and  the  capital 
debt  in  the  third ;  and  at  the  conclusion  of  the  account  he  has 

(1)  1  D.  M.  &  G.  240.  (3)  2  H.  &  M,  170. 

(2)  IJ.  &  H.  836;  3  D.  F.  <&  J.  595.  (4)  8  De  a.  &  J.  119. 


V. 

Hudson. 
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deducted  the  sams  receiyed  in  the  first  column  from  the  aggregate       H.  B. 
amount  of  the  principal^  and  the  interest  and  costs  in  the  two  other        1870 
columns.    The  applicant  insists  that,  when  the  sums  received  in    Thompson 
the  first  column  far  exceeded  the  interest  and  costs  due,  the  balance 
should  have  been  deducted  from  the  principal,  and  that  it  should 
haye  (which  it  has  not)  been  set  down  in  part  discharge  of  the 
prmcipaL 

As  a  general  rule,  there  can  be  no  doubt  that  the  Chief  Clerk  is 
correct  in  the  manner  in  which  he  has  taken  the  account.  But 
there  is  this  peculiarity  in  this  case,  which,  in  my  opinion,  makes  it 
exceptional.  In  May,  1861,  the  railway  company  sold  part  of  the 
property  mortgaged  to  them,  namely,  the  house  at  AU)ert  Gatey  to 
the  Frendi  Government  for  £21,000.  The  effect  of  this  imme- 
diately was  to  put  £20,000  in  the  hands  of  the  railway  company 
abo?e  the  interest  and  costs  due  to  them.  The  case,  which  is  fully 
made  out  by  an  inspection  of  the  accounts,  is  this :  The  account  is 
perfectly  correctly  taken  up  to  the  30tb  June,  1861,  and  up  to 
that  time  no  receipts  are  sufficient  to  do  more  than  discharge  the 
interest  due ;  but  on  the  4th  of  May,  1861,  the  railway  company 
received  £21,600  from  the  French  Government  for  the  purchase- 
money  for  the  AJherl  Gaie  Howe,  The  result  was  that  on  the 
30th  of  June  in  that  year  the  account  stood  thus :  the  principal 
debt  due  by  Mr.  Sudson  to  the  company  was  £118,521,  and  the 
interest  and  costs  due  were  £29,221  lis.  lie!.,  while,  on  the  other 
hand,  the  amount  received  by  the  railway  company  at  that  time 
was  £49,894  12s.  AA.  If  from  this  is  deducted  the  sum  of 
£29,221  lis.  lid.  due  for  interest  and  costs,  the  balance  is 
£20,673  Os.  Si.,  which  was  due  to  Hudson,  unless  applied  in 
reduction  of  principal. 

That  is,  the  railway  company  had  then  in  hand  upwards  of 
£20,000  after  all  interest  and  costs  had  been  paid,  which  was  the 
property  of  Hudson.  What  were  they  to  do  with  it  ?  They  might 
pay  it  over  to  him ;  they  were  not  bound  to  do  so ;  but  I  think  it 
impossible  that  they  can  contend  that  they  are  entitled  to  keep 
this  money,  to  make  interest  upon  it  for  ten  years,  and  still  to 
charge  interest  on  the  whole  amount  dae  to  them  on  the  larger 
som.  It  is  not  a  case  of  rests  or  one  of  taking  the  account  in  any 
particular  manner,  but  it  is  a  case  of  this  description :  a  mortgagee 


V, 
HUDflOK. 
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K.  B.  in  possession  with  a  power  of  sale  sells  a  large  portion  of  the 
1870  estate,  say  one  half,  and  receives  pnrchase-money  sufficient  to  pay 
TH^moN  ^  interest  and  costs  and  half  the  principal  due.  Can  the  mort- 
gagee say,  I  will  charge  mterest  in  future  on  the  whole  debt  and 
only  allow  the  mortgagor  the  rents  received  for  the  unsold  moiety, 
and  nothing  in  respect  of  interest  on  the  money  received  and 
employed  by  the  mortgagee  ?  I  think  not.  I  am  of  opinion,  there- 
fore, that  the  third]  exception  must  be  allowed,  and  that  the  proper 
mode  of  adjusting  the  account  in  such  a  case  is  to  wipe  off  so 
much  of  the  principal  as  the  surplus  of  the  purchase-money,  after 
payment  of  interest  and  costs,  will  discharge,  and  then  go  on  mth 
the  account  as  against  a  mortgagee  in  possession,  but  with  an 
altered  and  diminished  debt.  See  what  injustice  a  different  role 
would  in^ct.  The  amount  can  not  affect  the  principle.  Suppose 
a  mortgagee  in  possession  of  two  estates  with  a  power  of  sale ;  the 
mortgage  is  for  £50,000  at  4  per  cent.,  the  net  rental  is  £2000  per 
annum.  Shortly  after  taking  possession  the  mortgagee  sells  one 
estate  for  £25,000,  and  reduces  the  sum  received  fix)m  the  rents  to 
£1000  per  annum;  at  the  end  of  ten  years,  if  he  had  not  sold 
anything,  the  principal  of  the  debt  would  have  remained  unpaid 
with  no  arrear  of  interest;  but  on  the  principle  on  which  this 
account  is  taken  the  mortgagee  would  have  received  half  his 
capital,  and  the  interest  due  to  him  would  be  augmented  by 
£10,000.  It  is  true,  as  said  by  counsel  for  the  railway  company, 
that  a  mortgagee  is  not  obliged  to  accept  payment  of  part  of  the 
debt,  and  that  the  whole  must  be  paid,  if  any ;  but,  then,  why 
do  they  retain  £20,000  belonging  to  Mr.  Hudson  1  If  they  merely 
kept  down  the  interest  and  paid  the  balance  over  to  Mr.  Hudson 
I  should  assent,  but  not  when  they  actually  keep  in  their  hands 
and  make  interest  on  the  sums  received  at  a  rate,  if  employed 
in  the  conduct  of  the  railway,  as  I  assume  it  to  have  been,  at  least 
as  great  as  they  are  able  to  charge  against  Mr.  Hudson  on  this 
account.  Nothing  obviously  could  be  more  unjust  or  more  per- 
nicious in  its  result,  or  one  which  would  ultimately  more  ce^ 
tainly  take  away  the  whole  property  of  the  mortgagor  than  to 
allow  the  mortgagees  to  go  into  possession,  imder  a  power  of  sale, 
to  allow  them  to  pay  off  the  greater  part  of  this  one  debt  and 
diminish  the  source  from  whence  the  interest  is  to  be  paid,  and 
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yet  to  charge  interest  on  the  whole  debt  as  it  stood  when  he  first  M.  B. 
took  possession.  The  result  is  ihsi,  in  my  opinion,  the  balance  of  1870 
capital  due  on  the  30th  of  June,  1861,  ought  to  be  reduced  from    TBOHPflON 

£118,521  11  10  HuSwx. 

by  deducting 20,673    0    5 

leaving  the  balance  to  be      97,948  11     5 

and  CD  the  diminished  amount  to  calculate  further  interest.  This 
will  materially  affect  the  subsequent  calculations  of  interest  and 
the  balance  ultimately  found  to  be  due.  No  costs  of  the  ex- 
ceptions. 

Solicitors:  Messrs.  WiUiam8<m,  EUl,  &  Co.;   Messrs.  Elmdie, 
Fonyth,  db  Sedgwick. 


I 

V, 


FINCH  V.  LANE.  M.R. 

1870 


WWr-'CcnMtructum — Contingent   Bematnder — Executory  Gift — O^t  to  A,  if 

living  cU  the  Death  ^  B.^fdUmved  hy  Gift  over  if  A.  should  die  in  the  Life-      July  25. 
time  qf  B.  without  leaving  Issue, 

By  a  will  the  testator  gave  real  and  personal  estate  to  Jf.  JJ.,  her  heirs, 
executors,  administrators,  and  assigns  absolutely,  if  she  should  be  living  at 
the  death  of  the  testator's  wife ;  but  in  case  if.  ff.  should  die  in  the  lifetime 
of  the  testator's  wife  without  leaving  issue  her  surviving,  then  over : — 

EM,  that  M.  H,  took  an  absolute  interest,  liable  to  be  divested  only  in 
the  event  of  her  death  in  the  lifetime  of  the  testator's  widow  without  leaving 
issue. 

John  wise,  the  testator  in  the  cause,  by  his  will,  dated  the 
4th  of  August,  1849,  made  the  following  disposition  of  his  residuary 
estate :  '*  As  to  the  net  dividends  and  annual  produce  arising  from 
my  residuary  personal  estate,  and  also  as  to  all  my  real  estate 
whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath  the  same, 
and  every  part  thereof  respectively,  unto  my  said  wife  for  her  own 
sole  use  and  benefit  during  her  natural  life.  And  from  and  imme- 
diately after  the  decease  of  my  said  wife  I  give  and  devise  my 
two  cottages  in  Old  Windsor  Common,  and  also  the  cottage  at  or 
iiear  Blackness  toll-gate,  occupied  by  WiUiam  Pickle,  to  my  brother 

James  Wise  for  the  term  of  his  natural  life.    And  from  and  imme- 
Vou  X.  2  0  2 
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K.  B.       diately  after  the  decease  of  my  said  wife  I  give,  devise,  and  bequeath 
1870       all  my  real  estate  (subject  to  the  life  interest  of  my  said  brother 

P^^      James  in  such  parts  thereof  as  aforesaid)  and  all  my  perBonal 
V-         estate  and  effects  not  otherwise  disposed  of,  to  Mary  Ann  HouUom 

(the  daughter  of  my  said  .wife),  her.  heirs,  executors,  administratoR, 

and  assigns  absolutely,  if  she  shall  be  living  at  the  time  of  the 
death  of  my  said  wife.  But  in  case  the  said  Mary  Ann  Bbulion 
shall  die  during  the  lifetime  of  my  said  wife  without  leaving  lawM 
issue  her  surviving,  then  I  give,  devise,  and  bequeath  all  my  real 
estate  (subject  to  the  life  interest  of  my  brother  James  in  such 
part  thereof  as  aforesaid),  and  also  all  my  personal  estate  what- 
soever and  wheresoever,  not  otherwise  disposed  of,  unto  my  nephew 
William  John  Wise,  and  my  said  wife's  niece,  Mary  Joy  BouUm 
(daughter  of  the  late  James  HouUon  and  Mary,  his  wife),  their 
heirs,  executors,  administrators  and  assigns,  to  be  equally  divided 
between  them  as  tenants  in  common,  and  not  as  joint  tenants." 

The  testator  died  in  December,  1851.  Mary  Ann  HouUan  inte^ 
married  with  the  Plaintiff,  William  Finch,  and  had  issue  by  him 
one  son  only,  the  Plaintiff  Arthur  Finch,  She  died  on  the  2nd  of 
May,  1857,  leaving  William  Finch  and  Arthwr  Finch  her  surviving. 
Mary  Wise,  the  widow  of  the  testator,  died  in  September,  1865. 
The  testator  was,  at  the  time  of  his  death,  entitled  to  considerable 
personal  estate,  and  also  to  an  equitable  interest  in  certain  real 
estate ;  and  the  bill  was  filed  for  the  purpose  of  obtaining  a  decla- 
ration as  to  the  rights  of  the  parties  therein. 

Mr.  Jessel,  Q.G,  and  Mr.  Bevir^  for  the  Plaintiffs,  the  heirsat-law 
and^  legal  personal  representative  of  Mary  Ann  HouUan,  submitted 
that,  upon  the  true  construction  of  the  will,  she  took  an  absolute 
interest,  liable  to  be  divested  in  the  event  of  her  dying  without 
issue  in  the  lifetime  of  the  testator's  widow,  which  had  not  hap- 
pened ;  and  they  cited  Edwards  v.  Hammond  (1)  and  Phifps  v. 
Ackers  (2). 

Mr.  Southffote,  Q.C.,  and  Mr.  Vauffhan  Hawkins,  for  the  heir^it- 
law  of  the  testator : — 

Mary  Ann  HoulUm  was  to  take  only  in  the  event  of  her  surviviiig 

(1)  1  B.  &  P.  (N.  R,)  324,  n.  (2)  9  a  &  F.  683. 
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tke  testator's  widow,  which  she  has  not,  and  consequently  there  is      M.  B. 
an  intestacy.    In  the  cases  cited  there  was  a  gift  to  A.  if  a  certain       1870 
eyent  should  happen,  and  if  not,  then  over ;  and  the  Court  held       finch 
that  the  happening  of  the  event  was  a  condition  subsequent,  and 
not  a  condition  precedent.    But  it  is  impossible  so  to  hold  in  this 
case,  because  the  gift  over  is,  in  the  event  of  Mary  Ann  SouUon 
dying  Vithout  issue,  a  different  event  from  that  on  which  she  is  to 
take  the  estate. 

Mr.  Francis  Wdiby  for  the  persons  claiming  under  the  gift  over. 

Mr.  Eekewichf  for  the  executor  of  the  testator. 

LOBD  BOMILLY,  M.E. : — 

I  think  that  the  testator  intended  to  give  to  Mary  Ann  HonUon 
an  absolute  interest,  with  an  executory  gift  over  in  the  event  of 
her  dying  without  issue.  The  case  is  governed  by  Phipps  v. 
Ackers  (1).  The  event  on  which  the  gift  over  was  to  take  effect 
has  not  happened,  but  there  is  no  intestacy,  and  consequently  the 
Plaintiff  are  entitled. 

Solicitors :  Messrs.  G.  L.  P.  Eyre  dt  Co. ;  J,  B.  Beep  ;  MaeJcenzie, 
Trinder,  &  (Jo. 
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In  re  ESTATES  INVESTMENT  COMPANY.  M.  R. 

1870 
MoNIELL*S  CASE. 

Compantf —  Winding-up —  Con tributory — Fraudulen t  Prospectus — Repudiation — 

Laches, 

if.,  a  shareholder  in  a  company,  discovered  fraudulent  misrepresentations 
in  the  prospectus  on  the  &ith  of  which  he  had  taken  his  shares,  and  there- 
upon repudiated  the  shares,  both  privately,  in  an  interview  with  the  secretary, 
and  publicly,  at  a  meeting  of  shareholders.  Other  shareholders  also  repudiated 
their  shares,  and  instituted  proceedings  for  the  purpose  of  having  their  names 
removed  from  the  register,  while  the  company  commenced  actions  against 
them  for  the  recovery  of  unpaid  caUs ;  but  M,  took  no  steps  whatever,  nor 
were  any  steps  taken  against  him.  After  the  public  meeting,  M,  received 
two  circulars  issued  by  the  directors  of  the  company,  one  of  which  stated  that, 


(1)  9  CI.  &  F.  5S3. 
2  (3  2 
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M.  B,  at  the  request  of  the  dissentient  shareholders,  they  had  consented  to  st^y 

1870  ^^^^  proceedings  for  a  time,  with  a  view,  if  possible,  of  amicably  settling  their 

differences,  and  that  they  would,  as  soon  ajs  possible,  communicate  the  resalt 


MoNiELL*s  to  the  shareholders ;  and  the  other  stated  that  the  directors  intended  to  appeal 

^^^  against  a  decision  in  a  suit  instituted  by  one  of  the  shareholders  fnr  the  pur- 

pose of  being  relieved  from  his  shares.    The  company  having  been  ordered 
to  be  wound  up : — 
Held,  that,  under  the  circumstances,  M,  was  not  a  contributory. 

IHIS  was  an  application  by  William  McNieU  to  have  his  name 
removed  from  the  list  of  contributories  of  the  Eslaies  Inwdmeni 
Company,  Limited. 

The  company  was  duly  registered  under  the  Camjpanies  Ad^ 
1862,  on  the  15th  of  February,  1865.  In  May  following  the  pro- 
spectus of  the  company  was  issued.  On  the  15th  of  May,  McNidl, 
on  the  fiaith  of  the  statements  in  this  prospectus,  applied  for 
twenty-five  shares  in  the  company,  and  paid  the  usual  deposit  on 
such  application.  On  the  23rd  of  May  twenty-five  shares  were 
allotted  to  him,  and  due  notice  of  such  allotment  was  sent  to  and 
received  by  him,  and  his  name  was  entered  on  the  register  of 
shareholders.  On  the  30th  of  May  a  call,  payable  after  allotment, 
became  due  on  the  shares,  but  was  never  paid.  Shortly  after  that 
date,  but  when  did  not  appear,  McNidl,  as  he  deposed,  became 
aware  that  the  prospectus  contained  false  statements,  and  he 
thereupon  went  to  the  office  of  the  company  and  saw  the  secre- 
tary on  the  subject,  and  there  and  then  repudiated  the  shares. 
He  afterwards  attended  a  public  meeting  of  the  shareholders  on 
the  18th  of  July,  and,  as  he  deposed,  repeated  his  repudiation  of 
the  shares. 

In  the  meantime  many  other  allottees  of  shares  had  repudiated 
the  shares  allotted  to  them,  and  had  refused  to  pay  the  calls 
thereon.  The  company  brought  actions  against  several  of  them 
for  the  recovery  of  the  calls ;  and  thereupon  one  of  these  diare- 
holders,  named  Boss,  instituted  a  suit  of  Boss  v.  JEakties  Iwoedmeni 
Company  for  the  purpose  of  having  the  allotment  to  him  set  aside 
and  the  action  brought  against  him  restrained.  An  arrangement 
was  then  made  (the  details  of  which  are  given  in  Pauleys  Ca$e  (1) ) 
by  which  the  actions  commenced  by  the  company  were  stayed  to 
abide  the  result  of  Boss's  suit. 

(1)  Law  Rep.  4  Ch.  497. 
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No  action  was  brought  against  McNieU,  and  he  was  no  party  to       M.  B. 
this  arrangement.  1870 

In  August,  1865,  a  circular  signed  by  the  secretary  of  the  com-  j^icNibll** 
pany  was  sent  to  all  the  shareholders.  It  stated  that  the  directors  ^^^ 
bad,  at  the  request  of  the  dissentient  shareholders,  consented  to 
stay  legal  proceedings  until  the  following  November,  with  a  view, 
if  possible,  of  amicably  settling  their  differences ;  and  that  the 
directors  would,  as  soon  as  possible,  communicate  the  result  to  the 
shareholders.  This  is  more  fully  set  out  in  the  report  of  AMey^s 
Case  (1). 

In  November,  1866,  a  decree  in  favour  of  the  Plaintiff  was 
made  in  the  suit  of  Boss  v.  Estates  Investment  Company  (2),  and 
this  was  afterwards  affirmed  on  appeal  (3). 

On  the  16th  of  March,  1867,  an  order  for  winding  up  the 
company  compulsorily  was  made. 

MeNidTs  name  was  never  removed  from  the  register  of  share- 
holders ;  but  he  deposed  that  until  after  the  winding-up  order  was 
made  he  did  not  know  that  his  name  had  been  placed  thereon ; 
bat  he  admitted  having  received  the  circular  of  August^  1865,  and 
another  in  November,  1866,  stating  that  the  company  intended  to 
appeal  from  the  decision  which  had  then  just  been  given  in  Bosses 
suit. 

MeNieB  was  subsequently  settled  on  the  list  of  contributories. 

The  only  evidence  in  support  of  the  present  application  was  an 
affidavit  by  the  applicant  containing  statements  to  the  effect 
already  mentioned ;  and  the  only  evidence  in  opposition  to  it  was 
an  affidavit  by  Mr.  Parry,  the  secretary  of  the  company,  who 
thereby  deposed  thaty  to  the  best  of  his  knowledge,  information, 
and  belief,  be  never  saw  McNieU  with  reference  to  the  aSairs  of 
the  company  or  the  shares  taken  by  him,  at  any  time  previous  to 
the  meeting  of  the  18th  of  July ;  and  that  at  that  meeting  (which 
appeared,  however,  to  have  been  somewhat  noisy)  he  did  not  hear 
McNieU  make  the  statement  which  he  alleged  he  had  made  on 
that  occasion ;  and,  further,  that  he  had  sent  to  McNieU  the  cir- 
culars which  were  sent  to  other  members  of  the  company,  viz., 
those  of  August,  1865,  and  November,  1866. 

(1)  Law  Rep.  9  Eq.  263.  (2)  Law  Rep.  3  Eq.  122. 

(3)  Law  Rep.  3  Ch.  682. 
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M.  B.  Mr.  Jessdy  Q.C.,  and  Mr.  Everitty  in  support  of  the  application  :— 

^i3i  ThiQ  falls  within  the  decision  in  Pawle's  Case  (1).     It  is  distin- 


KoNiell'8    guishable  from  Ashley's  Case  (2),  inasmuch  as  AshJejf  never  did 

anything  to  shew  that  he  repudiated  his  shares  until  long  after 

he  had  discovered  that  there  were  misrepresentations  in  the  pro- 
spectus. Here,  on  the  contrary,  McNieU  repudiated  his  shares 
immediately. 

Mr.  Boxburghf  Q.C.,  and  Mr.  Higgins,  for  the  liquidator : — 

McNieU  has  entered  into  a  contract  to  take  these  shares,  by 
which  he  is  bound.  His  name  was  put  on  the  register,  and 
remaiiiied  on  it  until  the  company  was  ordered  to  be  wound  up. 
It  was  his  duty  to  take  active  steps  to  have  his  name  removed 
from  the  register  if  he  wished  to  be  relieved  from  the  liability 
attached  to  these  shares :  Pawl^s  Case;  Beese  Biver  Silver  Mining 
Company  v.  Smith  (3) ;  Oakes  v.  Turquand  (4) ;  In  re  Clew- 
land  Iron  Company,  Ex  parte  Stevenson  (5).  Even  if  he  were  not 
so  bound  he  ought  to  have  repudiated  by  writing.  In  &ct, 
the  evidence  of  repudiation  is  not  such  that  the  Court  can  act 
upon  it. 

Lord  Bomillt,  M.R. : — 

It  is  very  necessary  in  these  cases  not  only  to  prevent  a  contribih 
tory  from  playing  fast  and  loose,  but  to  prevent  the  company  also 
from  playing  fast  and  loose ;  and  as  the  company  alone  has  the 
control  over  the  register,  and  over  the  returns  it  has  got  to  make  to 
the  Begistrar  of  Joint  Stock  Companies,  I  do  not  think  that  docn- 
ments  which  they  hold  in  their  own  hands  can  be  held  conclusive 
against  a  contributory,  who,  in  other  respects,  has  done  what  is  fit 
and  proper  in  the  matter.  I  think  the  question  may  fSedrly  and  pro- 
perly be  tried  by  putting  it  as  if  he  was  bound  by  acquiescence. 
In  the  case  of  Kisch  v.  Veneztiela  BaUway  Company  (6),  if  I  recol- 
lect right,  the  shareholder  who  repudiated  spent  some  months  in 
examining  the  books  and  investigating  the  afiairs  of  the  company, 

(l;  Law  Rep.  4  Ch.  497.  (5)  16  W.  R.  95. 

(2)  Ibid.  9  Eq.  263.  (6)  3  D.  J.  &  S.  122 ;  Law  Bep. 

(3)  Ibid.  4  H.  L.  64.  2  H,  L.  99. 

(4)  Ibid.  2  H.  L.  325. 
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after  first  being  put  on  inquiry  and  before  he  filed  the  bill,  and       m.  R. 
it  was  held  that  the  time  so  employed  was  not  sufficient  to  bar       i870 
him  from   proceeding   against   the    company.    But  in  Ashlejfs    McNiezx'i 
Case  (1)  I  held  that  a  shareholder  who  was  perfectly  silent,  and       ^^^ 
did  nothing,  could  not  repudiate.    He  knew  all  that  was  taking 
place;   he   attended  the  meetings;   but  he  remained  perfectly 
silent,  and  took  no  steps  whatever  in  the  matter,  until  after  the 
decision  in  the  case  of  Boss  t.  Estates  Investment  Company.    As 
soon  as  the  decision  in  that  case  was  given  he  repudiated  the 
shares ;  but  it  might  reasonably  be  inferred  that  if  the  judgment 
had  been  the  other  way  he  would  have  kept  his  shares. 

[His  Lordship  then  commented  on  the  affidavits  filed  by  the 
applicant  and  the  secretary  of  the  company,  and  came  to  the  con- 
clusion that  the  statements  of  MeNieU  as  to  his  having  repudiated 
the  shares  must  be  taken  to  be  true,  and  he  then  continued : — "] 

The  next  point  is  this :  Actions  were  brought  against  a  Mr.  Boss 
and  eight  or  nine  other  shareholders  who  had  repudiated.  These 
shareholders  associated  themselves  together,  and  subscribed  to 
defend  the  actions,  and  by  an  arrangement  they  were  all  held  to 
be  in  the  same  class  and  category  with  Mr.  Boss.  At  the  same 
time,  there  being  a  great  number  of  shareholders,  of  whom  Mr. 
MeNieU  was  one,  who  had  refused  to  pay  the  allotment  money, 
the  company  sends  a  circular  to  say  that  in  consequence  of  their 
proceedings  with  Boss  they  do  not  ^intend  to  sue  those  persons. 
Kow,  assume  that  after  Mr.  Boss's  suit  had  been  going  on  for 
some  time  it  had  been  compromised,  instead  of  being  decided  in 
favour  of  Mr.  Boss  in  November,  1866,  and  thereupon  they  had 
brought  an  action  against  Mr.  McNidl  for  the  payment  of  those 
shares,  and  thereupon  he  had  filed  a  bill  in  this  Court,  praying  to 
have  the  contract  set  aside  on  the  ground  of  misrepresentations! 
could  it  by  possibility  be  said  he  was  bound  by  laches  and  acqui- 
escence in  that  state  of  circumstances,  taking  into  consideration 
all  that  had  occurred,  that  Mr.  MeNieU  had  repudiated  the  shares, 
and  that  notice  had  been  given  by  the  company  that  they  were 
not  intending  to  sue  during  the  pendency  of  this  suit  ?  If  he 
wi^  at  liberty  to  file  a  bill  for  that  purpose,  I  am  of  opinion  he  is 
At  liberty  to  defend  himself  against  the  attempt  to  put  him  on  the 

• 

(1)  Law  Rep.  9  Eq.  263. 
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M.  B.       list  of  contribtitorie&    I  make  this  distinction  between  his  ease  and 

1870       Mr.  AMeifs  case :  Mr.  Ashley  conld  have  said  at  any  time  he  was 

MoNiell'b   a  member  of  the  company ;  but,  assuming  what  Mr.  MeNieU  says  to 

^^^       be  true,  even  to  the  qualified  extent  that  it  is  not  contradicted  by 

Mr.  Parry,  I  am  of  opinion  that  he  could  not  at  any  time  have 

said  he  was  a  shareholder  of  the  company,  and  he  could  not  hare 

enforced  payment  to  him  of  dividends  if  the  company  had  been 

successful.    I  am  of  opinion  that  he  is  entitled  to  be  off  the  list  of 

contributories. 

Solicitors :  Messrs.  Bolt  dk  Son  ;  Mr.  jE  Enrris. 
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HASSALL  V.  WRIGHT.  v.^.  M. 

Patent — Begistration  of  Assignment  of  Patent — Suit  by  unregistered  Assignee  of  J^ 

Patent^Fatent  Law  Amendment  Act^  1852  (15  &  16  Vict  c.  83),  «.  35.  May  27. 

The  assignee  of  a  patent  may  maintain  a  suit  against  the  assignor,  and 
sahseqnent  licensees  from  the  assignor  with  notice  of  the  assignment,  to 
restrain  them  from  using  the  patent,  although  at  the  time  of  the  institution 
of  the  suit  the  assignment  has  not  been  registered  pursuant  to  the  35th 
section  of  the  Patent  Law  Amendment  Ad,  1852  (15  &  16  Vict.  c.  83). 

Semhle,  registration  of  the  assignment  of  a  patent  relates  hack  to  the  date 
of  the  assignment,  so  as  to  entitle  the  assignee  to  maintain  a  suit  to  restrain 
infringement  instituted  between  the  dates  of  the  assignment  and  the  regis- 
tration. 

DY  an  indenture  of  the  5th  of  February,  1867,  between  the  Defen- 
dant, Benjamin  WriffJd,  of  the  one  part,  and  the  Plaintiff,  Henry 
Thomas  HassaU,  of  the  other  part,  it  was  agreed  that  the  Plaintiff 
should  be  the  sole  manufacturer  of  a  patented  invention,  of  which 
Wright  was  the  patentee,  so  long  as  the  Plaintiff  should  be  able  to 
supply  and  should  well  and  punctually  supply  the  demand  to  the 
satisfiEiction  of  Wright,  his  executors,  administrators,  or  assigns ;  but 
that  in  case  the  Plaintiff  should  not  within  six  weeks  after  receipt 
of  any  order  execute  such  order  and  supply  the  demand  occasioned 
thereby  to  the  satisfaction  of  Wright,  his  executors,  administrators, 
or  assigns,  then  Wright,  his  executors,  &c.,  should  be  at  liberty  to 
manufacture  the  invention.  The  deed  contained  various  covenants 
on  the  part  of  the  Plaintiff,  and  provided  that  in  case  of  default 
on  the  part  of  the  Plaintiff  in  performing  and  carrying  out  any  of 
the  stipulations  on  his  part  contained  in  the  deed,  Wright,  his 
executors,  &c.,  should  thenceforth  be  fully  released  and  discharged 
from  all  obligations  on  his  and  their  part  under  the  deed. 

The  deed  was  prepared  by  Wrighfs  solicitor,  and  the  Plaintiff 
did  not  employ  a  solicitor  in  the  transaction. 

In  January,  1870,  Wright  granted  a  license  to  the  Defendants, 
Thomas  Marshall^  Thomas  Watson,  and  Thomas  Parkin  Moorwood, 
to  manufacture  the  patented  invention,  at  the  same  time  inform- 
ing them  of  the  deed  of  February,  1867,  but  alleging  that  the 
Plaintiff  had  not  performed  his  part  of  the  agreement,  and  had 
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V.-O.  M.     thereby  forfeited  his  exclusive  right  to  manufacture  the  patented 
1870       invention. 

HAfiSALL  ^  March,  1870,  the  Plaintiff  instituted  this  suit  against  Wright 
and  the  three  licensees  for  an  injunction  to  restrain  Wright  from 
permitting  or  suffering  any  person  or  persons  other  than  the 
Plaintiff  to  manufacture,  and  to  restrain  the  licensees  from 
manufacturing,  the  patented  invention;  and  a  motion  was  now 
made  for  an  injunction  against  all  the  Defendants  in  these 
terms. 

The  deed  of  February,  1867  (which  was  not  executed  in  dupli- 
cate), was  retained  by  Wright's  solicitor,  and  was  not  registeied 
under  the  35th  section  of  the  Pateni  Load  Amendment  Aet^  1852 
(15  &  16  Vict.  c.  83)  (1),  until  May,  1870,  after  the  notice  of  the 
present  motion.  The  license  granted  by  Wright  to  the  other 
Defendants  had  not  been  registered. 

Upon  the  motion  being  opened,  a  preliminary  objection  was 
taken  on  behalf  of  all  the  Defendants,  that  the  non-registration  of 
the  deed  of  February,  1867,  at  the  time  of  the  filing  of  the  bill 
was  a  bar  to  the  Plaintiff's  right  to  sue. 

Mr.  Olasse,  Q.C.  (Mr.  Inee  with  him),  for  the  Plaintiff,  submitted 
that  it  was  the  duty  of  Wright* 8  solicitor  to  have  registered  the 
deed,  and  that  assuming  registration  to  be  necessary,  Wright  conld 
not  be  allowed  to  take  advantage  of  the  neglect  of  his  solicitor, 
and  cited  Be  Greenes  Patent  (2)  to  shew  that  registration  relates 
back  to  the  date  of  the  assignment  [He  was  then  stopped  by  the 
Court.] 

Mr.  Cole,  Q.O.,  for  the  Defendant  Wright: — 

The  policy  of  the  law  requires  that  the  assignee  of  a  patent, 
until  his  title  appears  on  the  register  of  proprietors,  shall  not  he 

(1)  This  section,  after  providing  that  contains  a  proviso  ''  that  nntO  sndi 

a  "  Hegister  of  Proprietors  "  shall  be  entry  shall  have  been  made,  the  grantee 

kept  at  the  ofBce  for  filing  specifications,  or  grantees  of  the  letters  patent  shall  he 

wherein  shall  be  entered  the  assignment  deemed  and  taken  to  be  the  sole  aztd 

of  any  letters  patent  or  any  share  or  in-  exclusive  proprietor  or  proprietors  of 

terest  therein,  and  any  license  under  such  letters  patent^  and   of  all  the 

letters-patent,  and  that  copies  of  entries  licenses  and  privileges  thereby  given 

in  the  register  shall  be  prima  facie  and  granted." 
proofs  of  the  assignments  or  licenses,         (2)  24  Beav.  145. 
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able  to  maintain  a  suit  in  the  character  of  proprietor  of  the  patent.     V.-CIC 
The  words  of  the  Act  are  clear,  and  the  Court  is  bound  to  regard        1870 
Wrightf  the  grantee  of  the  patent,  as  having  been  the  sole  and     h][^ll 
exdusiye  proprietor  of  the  patent  at  the  time  of  the  institution  of     _  *- 

the  suit.    In  ChoUett  y.  Hoffmann  (1)  the  want  of  registration  of       

the  assignment  was  held  to  be  a  fatal  bar  to  an  action  by  the 
assignee  against  an  infringer.  Lord  OampbeUf  in  delivering  the 
judgment  of  the  Court,  says,  "  Until  the  entry  is  made  no  legal 
interest  passed  by  the  indenture,  and  nothing  beyond  the  right  to 
have  the  title  completed.''  In  that  case  the  question  was  between 
the  assignee  and  a  third  party,  but  upon  the  words  of  the  Act  the 
unregistered  assignee  cannot  be  treated  as  the  proprietor,  whether 
he  is  asserting  his  right  against  the  original  grantee  or  against  a 
third  party.  Be  Chreen's  Pateni  (2)  was  an  application  to  the 
Master  of  the  Bolls  under  the  special  jurisdiction  given  to  him  by 
the  38th  section  of  the  Patent  Law  Amendment  Act,  1852,  to 
expunge  an  improper  entry  from  the  register,  and  has  no  bearing 
upon  the  construction  of  the  35th  section,  or  the  right  of  the 
assignee  to  maintain  a  suit  in  Equity.  It  was  no  part  of  the  duty 
of  Wriffhfs  solicitor  to  see  that  the  Plaintiff  perfected  his  title  by 
registration. 

Mr.  Biffh/y  for  the  other  Defendants : — 

Whatever  may  be  the  right  of  the  Plaintiff  as  against  Wright^ 
ChoUett  V.  Hoffmann  is  a  clear  authority  that  at  the  time  of  the 
institution  of  this  suit  he  could  not  maintain  a  suit  against  any 
other  person.  No  doubt  these  Defendants,  when  they  took  the 
license  from  Wright,  had  notice  of  the  previous  agreement  with 
the  Plaintiff,  but  they  were  entitled  under  the  Act  to  deal  with 
Wright  as  the  sole  and  exclusive  proprietor.  They  were  no  more 
bound  to  regard  the  previous  unregistered  assignment  than  a 
subsequent  purchaser  for  value  is  bound  to  regard  a  previous 
voluntary  conveyance,  which  is,  by  statute,  made  void  as  against 
him.  The  very  object  of  the  35th  section  was  to  relieve  persons 
dealing  with  patents  from  the  necessity  of  looking  behind  the 
register,  or  being  affected  by  equities  not  disclosed  by  the  register. 
As  the  assignment  has  now  been  registered  the  Plaintiff  may  be  in 

(1)  7  E.  &  B.  686.  (2)  24  Beav.  145. 
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y.-0.  M.  a  position  to  institute  a  new  suit,  but  he  cannot  maintain  tliis  suit 
1870       on  the  strength  of  a  title  acquired  after  bill  filed :  Godfrey  v. 

Hamall  Tucker  (1)  ;  Attomey-Qeneral  v.  Portreeve,  dte.  of  Avon  (2).  This 
is  not  a  suit  for  specific  performance  of  the  agreement  of  February, 
1867,  but  a  suit  for  an  injunction  on  the  footing  that  the  Plaintiff's 
title  to  the  patent  is  complete. 

[The  Vioe-Chancellor  : — Your  license  is  not  registered,  there- 
fore, according  to  your  own  argument,  you  have  no  title.] 

That  may  be  so,  but  the  question  is,  whether  the  Plaintiff  has 
any  right  to  maintain  a  suit  against  us. 

Sir  E.  Malins,  V.C.  : — 

This  is  a  preliminary  objection  to  the  Plaintiff  proceeding  with 
his  suit  The  Defendant,  Benjamin  Wright^  in  the  year  1866, 
invented  a  new  kitchen  range.  On  the  5th  of  February,  1867,  he 
granted,  for  valuable  consideration,  the  sole  and  exclusive  license 
to  manufacture  the  patented  articles  to  the  Plaintiff.  A  fonnal 
deed  was  executed,  and  it  is  admitted  on  both  sides  that  the  only 
legal  adviser  employed  in  the  transaction  was  Mr.  Barnes,  of 
Lichfield.  Mr.  Cafe,  who,  on  behalf  of  Wright,  takes  this  preliminary 
objection,  says  that  Bamea  was  the  solicitor  of  Wright  only. 
However  that  may  be,  it  is  certain  that  he  was  the  only  legal 
person  employed ;  and  if,  in  order  to  confer  any  kind  of  title  upon 
the  Plaintiff,  registration  of  the  deed  was  necessary,  then  it  was 
the  duty  of  Wright's  solicitor  to  tell  the  Plaintiff,  who  was  un- 
learned in  the  law,  of  that  fact,  and  I  am  clearly  of  opinion  that 
Wright  is  bound  by  the  acts  of  his  solicitor,  and  it  would  be  a 
monstrous  injustice  if  I  were  to  allow  him  to  take  advantage  of  the 
fact  of  his  own  solicitor  having  omitted  to  perform  an  obvious  duty 
towards  the  opposite  party.  The .  deed  has  now  been  registered, 
and,  if  it  were  necessary,  in  such  a  case  I  should  hold  that,  it 
being  now  registered,  that  registration  has  relation  back  to  the 
original  contract^  and  gives  it  validity.  But  I  am  very  strongly  of 
opinion  that  it  is  not  necessary,  according  to  the  Act  of  ParliameDt, 
that  I  should  have  recourse  to  that  doctrine.    The  Act  of  Parlia- 

(1)  33  Beav.  280.  (2)  33  L.  J.  (Ch.)  172. 
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ment  is  not  like  the  Copyright  Act  (5  &  6  Vict.  c.  45,  s.  24),  which  v^.  M. 
contains  express  langoage,  that  until  the  registration  of  the  copy-  1870 
right  no  person  interested  shall  be  able  to  maintain  any  suit  at  HAasALL 
law  or  in  equity.  This  35th  section  of  15  &  16  Vict.  c.  83,  simply 
enacts  that  **  until  such  entry  shall  have  been  made,  the  grantee 
or  grantees  of  the  letters-patent  shall  be  deemed  and  taken  to  be 
the  sole  and  exclusive  proprietor  or  proprietors  of  such  letters- 
patent^  and  of  all  the  licenses  and  privileges  thereby  given  and 
granted  ;*'  that  is,  until  registration  the  original  patentee  shall  be 
deemed  to  be  the  proprietor.  It  does  not,  as  in  the  Copyright 
Act,  go  on  to  enact  that  any  person  on  obtaining  a  license  or  an 
assignment  shall  not,  until  registration  of  the  license  or  assign- 
ment^ be  able  to  maintain  a'^suit.  But  it  is  quite  true  that  in  the 
Court  of  Queen's  Bench  it  has  been  decided,  that  where  the  assignee 
of  a  patent  sues  at  law  for  the  infringement  of  a  patent  a  third 
person,  not  the  grantor,  he  is  unable  to  maintain  his  suit ;  because 
the  Act  of  Parliament  says,  that  until  the  assignment  is  registered 
the  original  patentee  must  be  deemed  to  be  the  owner  of  the 
patent.  But  even  there  the  Court  of  Queen's  Bench  reserved  the 
question  of  the  right  as  between  the  grantor  and  grantee ;  they  do 
not  say  there  is  no  title,  they  assume  that  he  may  be  entitled  to 
TttRinfftin  a  suit  on  having  his  title  perfected.  That  is  the  express 
language  of  Lord  Campbell  in  giving  judgment,  and  he  says  it  is 
not  necessary  to  decide  the  question,  whether  the  registration 
relates  back.  I  should  say  that  under  the  circumstances  here  it 
has  relation  back,  and  gives  a  title  to  the  licensee  ab  initio.  But 
what  is  the  case  here  ?  It  is  the  case  of  an  assignee  suing,  not 
third  parties,  but  the  man  who  for  valuable  consideration  had, 
upon  full  and  complete  advice  of  his  own  solicitor,  granted  to  him 
the  exclusive  right  to  manufacture  the  patented  article ;  and  it  is 
this  man  who  now  sets  up  that  the  Plaintiff  cannot  maintain  a 
suit,  because  the  deed  was  not  registered.  The  contention  is,  in 
my  opinion,  utterly  unsustainable ;  and  I  therefore  overrule  it,  so 
far  as  Wright  is  concerned. 

Then  with  regard  to  the  other  Defendants,  who,  with  a  full 
knowledge  of  the  Plaintiff's  rights,  with  full  knowledge  that 
Wright  had,  for  valuable  consideration,  granted  the  exclusive 
right  of  manufacturing  this  patented  article  to  the  Plaintiff,  took 
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y.-C.  M.      WrighpB  representation  that  the  Plaintiff  had  not  a  title^  made  no 
1870        communication  with  the  Plaintiff^  bnt  took  the  title  with  all  its 

HajwIll  P^nls ;  the  absurdity  of  their  position  is  this^  that  accoiding  to 
^*  the  argument  of  their  learned  counsel,  which  is  that  the  Plaintiff 
—  has  no  title  because  he  is  not  registered^  they  themselves  not 
being  registered  haye  no  kind  of  title,  and  haying  no  kind  of  title 
they  gravely  argue  that  the  Plaintiff  cannot  maintain  a  suit 
against  Wright.  If  they  have  no  title,  it  may  be  a  very  good 
reason  upon  the  hearing  of  the  cause,  or  even  upon  the  motion, 
why  the  motion  should  be  refused  against  them,  or  why  the  bill 
should  be  dismissed  against  them.  But  how  it  can  possibly  be  a 
ground  for  them,  who  have  no  title  whatever,  to  argue  that  as 
between  the  Plaintiff  and  another  man  the  suit  cannot  be  main- 
tained by  the  Plaintiff,  I  am  unable  to  see.  The  objection  taken 
is  utterly  unsustainable  and  without  foundation  on  the  part  of  any 
of  the  Defendants,  and  therefore  the  Plaintiff's  counsel  may  go  on 
with  the  motion. 

The  motion  was  then  heard,  and  on  the  2nd  of  July  an  injunction 
was  granted  against  all  the  Defendants.  The  Defendant  WrigU 
appealed,  and  on  the  12th  of  July  the  appeal  motion  was  refused 
with  costs  by  Lord  Justice  James,  but  the  objection  on  the  groimd 
of  the  non-registration  of  the  deed  was  not  raised  on  the  appeal 
motion. 

Solicitors  for  the  Plaintiffs :  Messrs.  Eeai  &  Coode.         •  : 
Solicitors  for  the  Defendants :  Messrs.  J.  &  C.  Cole. 
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In  re  WYNN  HALL  COAL  COMPANY. 
Eb  parte 'SORTE  AND  SOUTH  WALES  BANK. 

Company — Winding-up— Diredon — Unregistered  M<nig<ige — Companiea  Act^ 

1862,  A.  43. 

In  the  windiog  up  of  a  company  registered  under  the  Companies  Act,  1862, 
directors  will  not  he  allowed  to  set  up  against  the  general  creditors  a 
mortgage  of,  or  charge  on,  the  property  of  the  oompauy  not  registered 
pursuant  to  the  43rd  section  of  the  Act. 

Qwxre^  whether  an  unregistered  mortgagee,  not  being  a  director,  can  set 
up  his  mortgage  against  the  unsecured  creditors. 

A  company,  whose  articles  of  association  authorized  the  directors^  with  the 
sanction  of  a  resolution  of  the  company,  to  borrow  money  on  mortgage, 
being  indebted  to  their  bankers  on  an  overdrawn  account,  the  payment 
of  which  some  of  the  directors  had  personally  guaranteed,  passed  a  resolution 
authorizing  the  directors  to  raise  money  on  a  mortgage  of  the  property  of  the 
company,  to  be  applied  in  discharging  the  liabilities  of  the  company,  or  any 
director  or  other  person  on  behalf  of  the  company,  to  the  bankers ;  the  reso- 
lution also  confirmed  the  acts  of  the  directors  and  any  sureties  of  the 
company  in  reference  to  the  creation  or  continuance  of  the  liabilities  to  the 
bankers,  and  declared  that  the  bankers,  directors,  and  sureties  should  stand 
in  the  same  position  as  to  their  claims  against  the  company  as  if  such  liabili- 
ties had  been  originally  loans  specially  authorized  and  secured  by  mortgage 
under  the  articles.  No  mortgage  was  executed,  the  resolution  was  not  com- 
municated to  the  bankers,  and  no  charge  on  the  property  of  the  company  in 
Dekvour  of  the  bankers  or  the  guaranteeing  directors  was  registered  under  the 
43rd  section  of  the  Companies  Act,  1862 : — 

Held,  in  the  winding-up  of  the  company,  that  the  resolution  not  having 
been  communicated  to  the  bankers  did  not  entitle  them  to  a  charge  on  the 
property  of  the  company ;  and  that,  assuming  the  resolution  to  have  created  a 
charge  in  favour  of  the  guaranteeing  directors,  their  omission  to  register  it 
disentitled  them  to  set  it  up  against  the  general  creditors  of  the  company. 

IHIS  was  a  claim,  adjourned  from  Chambers  at  the  request  of 
the  claimants,  in  the  winding-up  of  the  Wynn  EaU  Coal  Company^ 
Limiiedj  on  the  part  of  the'  North  and  South  Wales  Bank,  to  have 
a  charge  on  all  the  property  of  the  company  for  £2000,  due  to 
them  from  the  company  on  an  overdrawn  account,  and  £500  lent 
by  them  to  the  company. 

The  company  was  formed  and  registered  under  the  Companiea 
Ad,  1862,  in  May,  1865,  for  the  purpose  of  purchasing  and 
working  a  coal  mine. 


T.-O.  M. 

1870 
June  4. 
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Y.-a  M.         By  the  articles  of  association  (sect.  24)  the  directors  were  antho- 

1870       rized,  from  time  to  time,  under  a  resolution  of  the  company  made 

^,       in  ordinary  or  special  general  meeting  (at  which  meeting  there 

^^AL  Co'^  should  be  present  in  person^  or  by  proxy,  two-thirds  in  number  and 

Ex  parte     value  of  the  shareholders),  to  borrow  any  sum  or  sums  of  money 

ttou^H  Wales  ^^*  exceeding  £5000,  and  to  mortgage  or  charge  the  works,  here- 

Bank.      ditaments,  premises,  plant,  property,  and  effects  of  the  compaDy, 

to  secure  the  repayment  of  the  money  to  be  borrowed. 

The  former  owners  of  the  mine  had  kept  an  account  with  the 
North  and  South  Wales  Bank^  and  had  deposited  the  lease  of  the 
mine  with  the  bank  as  a  general  security  for  their  account.  The 
company,  soon  after  its  formation,  opened  an  account  with  the  bank, 
and  the  directors  allowed  the  bank  to  retain  the  lease  as  security 
for  their  account,  and  four  of  the  directors  gave  to  the  bank  their 
joint  and  several  guarantee  for  the  payment  of  the  company's 
debt  to  the  bank  on  their  account  current  to  the  extent  of  £2000. 

In  June,  1868,  the  directors  convened  a  special  general  meeting 
of  the  company,  for  the  purpose  of  passing  a  resolution  authorizing 
them  to  borrow  money  on  mortgage  for  the  purpose  of  discharging 
the  liabilities  of  the  company. 

At  this  meeting,  which  was  held  on  the  17th  of  June,  1868,  two- 
thirds  in  number  and  value  of  the  shareholders  being  present,  the 
following  resolution  was  passed : —  * 

**  That  the  directors  be  instructed  and  authorized  to  borrow  on 
mortgage  the  sum  of  £5000  at  such  rate  of  interest  as  the  directors 
shall  think  reasonable ;  and  in  order  to  secure  the  repayment  of 
the  moneys  so  to  be  borrowed,  and  the  interest  thereof  and  any 
lawful  or  usual  costs,  charges,  and  expenses,  that  the  directors  be 
and  they  are  hereby  authorized  to  pledge,  mortgage,  or  charge  the 
works,  hereditaments,  premises,  plant,  property  and  effects  of  the 
company ;  and  in  any  such  mortgage  there  may  be  inserted,  if  the 
directors  shall  think  fit,  a  power  of  sale  and  all  other  usual  powers, 
provisos,  agreements  and  declarations ;  and  that  the  directors  be 
authorized  and  empowered  to  a£Sx  the  common  seal  to  any  such 
mortgage  so  authorized  as  aforesaid ;  that  in  case  any  director, 
shareholder,  or  other  person  shall,  at  the  request  of  the  directors, 
in  any  manner  become  personally  liable  as  a  surety  for  any  money 
so  to  be  borrowed  on  mortgage,  or  any  part  thereof,  either  by  means 


VOL.  X.J  EQUITY  CASES.  517 

of  the  mortgage  deed  or  any  other  document,  such  surety  shall  be     V.-C.  M, 
indemnified  and  saved  harmless  out  of  the  property  and  effects  of        1870 
the  company,  which  shall,  subject  to  the  principal  debt,  be  con-       jn  re 
sidered  as  mortgaged  or   pledged  for  such  purpose;   and  the  ^^Tl'^^'" 
directors  shall  be  and  they  are  hereby  authorized,  when  called    Ex  paru 
upon  by  such  surety,  to  execute  to  him  a  mortgage  or  other  security  soura  wIlbi 
contemplated  by  Article  24  for  such  indemnity  and  repayment  of      Bawk. 
any  moneys  advanced  by  him  ;  that  the  moneys  so  to  be  raised  by 
mortgage  under  the  resolution  shall  be  applied  by  the  directors, 
after  the  payment  of  all  costs,  charges,  and  expenses  attendant 
thereon,  in  or  towards  satisfying  and  discharging  all  the  liabilities 
of  the  company,  or  any  director,  shareholder,  or  other  person  on 
behalf  of  the  company,  to  the  North  and  South  Wales  Bank, 
whether  due  to  the  bank  for  an  overdraw,  with  interest,  com- 
mission, and  charges,  or  upon  bills,  notes,  or  securities  of  the 
company,  or  any  other  person  collaterally  with  the  company,  and 
whether  such  liabilities  should  have  been  incurred  in  strict  accord- 
ance with  the  articles  of  association  or  not,  and  any  surplus  which 
may  remain  may  be  expended  and  applied  by  the  directors  at  their 
discretion  in  aid  of  the  general  objects  of  the  company ;  and  that 
the  acts  of  the  directors,  and  any  sureties   of  the  company  in 
reference  to  the  creation  or  continuance  of  the  said  liabilities  to 
tlie  North  and  South  Wales  Bank,  or  any  such  collateral  liabilities 
as  aforesaid,  shall  be,  and  the  same  are  hereby  authorized  and 
confirmed ;  and  that  the  said  bank,  collateral  creditors,  directors, 
and  sureties  shall  stand  in  the  same  position  as  to  their  claims 
against  the  company  as  if  such  liabilities  had  been  originally  loans 
specially  authorized  and  secured  by  mortgage  under  the  said  24th 
article." 

There  was  no  evidence  that  the  bank  had  ever  asked  for  further 
security  for  their  debt,  or  that  the  above  resolution  was  com- 
municated to  them.  No  mortgage  of  the  property  of  the  company 
was  executed,  and  no  charge  on  the  property  of  the  company  was 
registered  under  the  43rd  section  of  the  Companies  Act,  1862. 

In  September,  1869,  the  bank  advanced  £500  to  the  company, 

for  which  the  same  four  directors  and  another  director  gave  their 

joint  and  several  promissory  note  as  sureties  for  the  company. 

The  company,  soon  afterwards,  went  into  voluntary  liquidation, 
VoL,X.  2  7?  2 
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y.-G.  M.     in  consequence  of  the  mine  having  been  drowned  out;  and  in 

1870        November,  1869»  the  voluntary  winding-up  was  ordered  to  be 

j^g       continued  under  the  supervision  of  the  Court. 

^^AL  Co^       It  was  admitted  that,  if  the  claim  was  allowed,  there  would  be 

Ex  parte     nothing  left  for  the  general  creditors.     It  was  also  admitted  that 

SouTH^  WAI.U  *^®  '^'^  ^®'®  satisfied  with  the  security  of  the  guarantee  of  the 

Banc       director,  and  that  the  claim  was  made  for  the  benefit  of  the 

directors. 

Mr.  Cotton,  Q.C.,  and  Mr.  Freeling,  for  the  claimants: — 

The  resolution  of  June,  1868,  gave  to  the  bank  and  to  the 
directors,  the  guarantors,  a  charge  on  all  the  property  of  the 
company.  The  concluding  words  of  the  resolution  expressly  place 
the  bank  and  the  directors  in  the  same  position  as  if  the  oompauy'i) 
debt  to  the  bank,  for  which  the  directors  had  become  sureties,  had 
been  a  loan  raised  and  secured  by  mortgage  under  the  24th  artide. 
The  main  object  of  the  resolution  was  either  to  pay  or  secure  the 
debt  of  the  bank,  and  it  can  make  no  difference  in  equity  whether 
or  not  the  directors  went  through  the  form  of  reborrowing  firom 
the  bank  the  amount  of  their  debt,  and  executing  a  formal  mort- 
gage to  secure  it.  Even  if  the  bank  are  not  entitled  to  be  treated 
as  mortgagees,  the  directors  ought  not  to  be  deprived  of  the  benefit 
of  the  indemnity  intended  to  be  given  to  them,  because,  relying  on 
the  last  clause  of  the  resolution,  they  refrained  from  putting  the 
company  to  the  expense  of  having  a  formal  mortgage  executed. 

Mr.  C.  HdUy  and  Mr.  Shebbeare,  for  unsecured  creditors : — 

The  first  part  of  the  resolution,  which  authorizes  the  directors 
to  raise  money  on  mortgage,  to  be  applied  in  discharging  the 
liabilities  of  the  company  to  the  bank,  clearly  creates  no  charge  in 
favour  of  the  bank  or  of  the  directors.  The  bank  never  asked  for 
any  security,  no  mortgage  was  executed  to  them,  and  the  reso- 
lution was  not  even  communicated  to  them.  As  to  the  last  clause 
of  the  resolution,  it  was  probably  intended  to  give  validity  to  the 
equitable  mortgage  of  the  mine  by  the  deposit  of  the  lease,  which 
mortgage  had  been  created  or  continued  by  the  directors  without 
the  authority  of  a  resolution  under  the  24th  article.  If,  howerer, 
it  can  be  construed  as  creating  a  charge  on  all  the  property  of 
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the  company  to  secure  an  antecedent  debt,  it  is  inyalid,  at  all      V.-O^  M 

erents  against  creditors  of  the  company,  not  being  within  the         ^^^ 

{)orrowing  power  given  by  the  24th  article*  in  re 

Wy¥nHall 
[The  Vice-Chancellob  referred  to  In  re  General  Provident     CoalOo. 

Assurance  Company  (l).]  Ex  parts 

That  is  a  clear  authority  for  the  proposition  that>  in  exercising  ^"^j^^""* 
borrowing  powers,  the  terms  of  the  articles  must  be  strictly  com-  — 
plied  with.  Moreover,  the  concluding  words  of  the  resolution, 
^'secured  by  mortgage  under  the  said  24th  article,"  are  too  vague 
and  indefinite  to  create  a  charge.  The  claimants  ask  the  Court 
to  create  an  imaginary  mortgage,  and  to  assume  that  it  would 
have  included  all  the  property  of  the  company. 

But,  even  if  the  resolution  had  amounted  to  a  charge,  the 
omission  to  register  it  under  the  43rd  section  of  the  Cotnpanies 
Ad,  1862,  would  have  disentitled  the  bank,  and,  a  fortiori^  the 
directors  whose  duty  it  was  to  register  it,  from  setting  it  up  against 
the  creditors  of  the  company. 

Mr.  Crossleif,  for  the  liquidators. 

Mr.  Cotton,  in  reply : — 

It  would  be  adding  a  new  clause  to  the  Companies  Act  to  hold 
that  no  mortgage  of  a  company's  property  is  valid  until  it  is 
registered  under  the  43rd  section ;  that  is  a  directory  clause,  with  a 
penalty  for  disobedience,  and  it  in  no  way  affects  the  validity  of  a 
charge  as  against  the  company.  The  unsecured  creditors  can  only 
stand  in  the  same  position  as  the  company. 

Sir  E.  Malins,  Y.C.  :— 

This  summons  raises  a  question  of  great  importance.  The  facts 
are  very  simple.  This  colliery  was  worked  originally  by  a  partner- 
ship; in  1865  the  partnership  was  converted  into  a  joint  stock 
<iompany,  which  worked  the  colliery  until  1869,  when  it  was  stopped 
by  the  coal  mine  being  drowned  out.  The  company  is  insolvent ; 
it  has  incurred  a  debt  to  its  bankers,  the  North  and  South  Wales 
Bank,  of  £2500.    It  is  avowed,  as  I  understand,  that  the  bank, 

(1)  17  W.  R.  514. 

2  i?  2  2 
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V.-C.  M.  haying  the  suretyship  of  the  directors  of  the  company,  are  perfectly 
1870  safe,  and  that  they  are  making  this  claim  indirectly  for  the  henefit 
In  re       of  the  directors.    Consequently  this  is  in  substance,  though  not  in 

Coal  Co!^*^  form,  the  claim  of  the  directors  as  against  the  general  creditors  of 

Etpaiie     the  company,  to  have  the  security  of  all  the  property  of  the 
Soura  Vaubs  company  for  the  debt  of  the  company,  which  they,  as  sureties,  are 

^^^'  liable  to  pay  to  the  bank.  Before  the  formation  of  the  company, 
the  lease  of  the  coal  mine  was  deposited  with  the  bank  as  security 
for  the  current  account  of  the  then  owners  of  the  mine,  and  when 
the  company  was  formed  and  the  mine  was  assigned  to  them,  tlie 
lease  was  allowed  by  the  directors  to  remain  with  the  bank.  I 
consider  this  to  have  been  equivalent  to  a  re-deposit  of  the  lease  by 
the  company — an  equitable  mortgage  created  by  tlie  company.  In 
this  state  of  things  the  directors,  being  desirous  that  the  company 
should  pay  oif  all  its  debts — though  it  dpes  not  seem  to  have  been 
a  great  object  to  pay  off  the  debt  due  to  the  bank,  who  were  not 
pressing  for  payment  or  importuning  the  company  either  in  1868 
or  1869,  and  are  now  satisfied  with  the  security  of  the  directors- 
called  a  meeting  to  autliorize  the  raising  of  money  for  that  purpose. 
The  meeting  was  held,  in  pursuance  of  this  notice,  on  the  17th  of 
June,  1868,  and  was  attended  by  the  requisite  number  of  share- 
holders, and  the  resolutions  were  then  passed,  upon  which  the 
bank,  or  rather  substantially  the  directors,  rely.  [His  Honour  read 
the  resolutions,  and  continued : — 1  On  behalf  of  the  claimants,  it 
is  contended  that  it  was  immaterial  whether  or  not  a  security 
was  given  to  the  bank,  because  unquestionably  the  resolution 
authorized  the  raising  of  money  by  mortgage  for  tlie  purpose  of 
paying  the  debt  of  the  bank,  and  i{  the  money  had  been  raised 
the  bank  would  have  been  paid  off,  and  whoever  advanced  the 
money  would  have  had  a  mortgage  of  the  property  of  the  company; 
and  the  bank  are,  by  the  terms  of  the  resolution,  to  stand  iu  the 
same  position,  as  if  the  liabilities  of  the  company  to  them  had  been 
loans  authorized  and  secured  by  mortgage. 

There  is  some  force  in  this  argument.  But  what  is  the  meaning 
of  the  last  part  of  the  resolution  ?  It  authorizes  and  confirms  the 
acts  of  the  directors.  What  had  been  the  acts  of  the  directors? 
They  had  deposited  the  lease  with  the  bank  by  way  of  equitable 
mortfjnge,  and  as  this  had  been  done  without  the  sanction  of  a 
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resolution  of  the  company,  as  required  by  the  24th  clause  of  the     V.-C.  M. 
articles  of  association,  the  mortgage  was  invalid.    Therefore  the       1870 
reasonable  construction  of  this  part  of  the  resolution  is,  that  it  was       [^ 
intended  to  confirm  and  give  validity  to  this  invalid  security.  ^n^^  ^^^ 

N*o  communication,  however,  is  alleged  to  have  taken  place  on     Enparu 
the  subject  between  the  bank  and  the  company,  and  I  cannot  find  ^^"h  w^obs 
that  the  bank  in  any  way  acted  on  the  faith  of  this  resolution       Bank. 
having  given  them  a  mortgage  of  the  property  of  the  company.   I 
am  therefore  of  opinion  that  the  bank  cannot  stand  as  mortgagees 
by  virtue  of  this  resolution. 

But  can  the  directors  stand  as  mortgagees  ?  I  think  that  it  is  a 
fatal  objection  to  any  such  claim  on  their  part,  that  they  have 
omitted  to  register  their  mortgage  or  charge  in  the  register  of 
mortgages,  which  they  were  required  by  the  43rd  section  of  the 
Companies  Ad,  1862,  to  keep.  The  object  of  that  section  is,  that 
a  person  who  is  about  to  have  any  dealings  with  a  limited  company 
may'go  and  inspect  the  register  of  mortgages  and  charges  ;  if  he 
finds  the  property  of  the  company  heavily  incumbered,  he  wiU 
probably  not  have  any  dealings  with  them,  but  if  he  finds  no 
mortgage  or  charge  registered,  he  deals  with  the  company  as  the 
owners  of  unincumbered  property.  It  is  not  necessary  that  I 
should  go  into  the  question,  whether  a  mortgagee  of  the  property 
of  a  company,  who  does  not  see  that  his  mortgage  is  registered, 
is  entitled  to  set  up  the  mortgage  against  the  unsecured  creditors. 
In  this  case  the  mortgagees  are  the  directors,  who  have  committed 
an  illegal  act  by  not  registering  the  mortgage,  and,  upon  the 
strict  construction  of  the  language  of  the  Act,  I  think  that  they 
are  precluded  from  setting  up  the  mortgage.  But,  independently 
of  the  language  of  the  Act,  I  am  of  opinion  that,  upon  general 
principles,  it  cannot  be  permitted  that  directors,  who  get  a  charge 
on  the  property  of  the  company,  and  omit  to  register  it,  but 
keep  it  as  a  pocket  security  concealed]  from  the  creditors,  should 
set  it  up  against  the  general  creditors.  I  think,  therefore,  that 
there  has  been  on  the  part  of  these  directors  such  a  degree  of 
negligence  that  I  cannot  allow  them  to  stand  as  mortgagees  under 
these  resolutions.  As  regards  the  costs,  the  rule  is  that  the  party 
who  requires  a  summons  to  be  adjourned  into  Court  does  so  at  the 
peril  of  costs.    But  in  this  case  I  think  that  it  was  a  fair  question 
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V--0.  M.     to  be  argued  in  Court,  and  I  may,  therefore,  order  the  costs  of  all 
1870        parties  to  be  paid  out  of  the  estate. 

Wysh  Ham.      Solicitors  for  the  Claimants :  Messrs.  Dean  dk  Taylor. 
QoAj.  Co.        Solicitors  for  the  Creditors :  Messrs.  AVboti,  JenkinSy  <&  Aibott. 
NoB-ra  iS©       Solicitor  for  the  Liquidators :  Mr.  W.  Baimondi. 

South  Walks 
BAinc. 


/iHi«14,15,16. 


v..aM.  EUSHTON  V.  CRAWLEY. 

1870 

Fatent — Use  of  new  Materials  tojproduce'a  knoum  Article, 

Tho  Pldntiff  obtained  a  patent  for  the  use  of  animal  fibre,  by  prefereBce 
BuBsian  wool,  or  wool  of  a  coane  texture,  in  the  manufactare  of  artiSdal 
hair  to  be  made  up  as  ladies'  head-dresses,  and  for  upholstery,  and  other  like 
purposes.    Upon  bill  filed  to  restrain  an  infringement  of  the  patent : — 

Seld,  that  the  specification  was  too  extensive ;  that  even  the  use  of  a  uerr 
material  to  produce  a  known  article  could  not  be  the  subject  of  a  patent 
unless^  some  invention  and  ingenuity  were  displayed  in  the  adaptation;  that 
in  this  case  a  prior  user  of  wool  for  the  same  purpose  was  proved  by  the 
evidence,  and  that  the  bill  must  be  dismissed  with  costs. 

XHIS  bill  was  filed  by  Henry  Bualhionf  a  chignon  and  frizette 
mannfacturer^  for  an  injunction  to  restrain  the  Defendants,  Messrs. 
Crtmoley  <&  Son,  from  infrii^ging  a  patent  obtained  by  the  Plaintiff 
on  the  24th  of  Jxme,  1867,  for  an  invention  and  improyement  in 
the  mannfactnre  of  artificial  hair  for  ladies'  head-dresses  and 
frizettes. 
The  Plaintiff's  patent  contained  the  following  specifitatiim :— - 

"  This  invention  relates  to  the  manufacture  of  hair  to  be  used  in 
imitation  of  human  hair  for  head-dresses  and  the  like,  and  for  other 
purposes  for  which  ordinary  and  curled  hair  are  required.  For 
these  purposes  I  take  animal  fibre,  by  preference  Bussian  wool,  or 
wool  of  a  coarse  texture,  and  steep  it  in  a  bath  of  sulphate  of  copper 
from  ten  to  fifteen  hours  to  cleanse  it,  and  separate  the  oleaginous 
matter  therefrom.  The  wool,  or  fibre,  when  thus  treated,  is  to  be 
next  boiled  for  a  period  of  from  one  to  two  hours  in  a  solution  of 
catechu,  or  liquid  prepared  by  adding  and  dissolving  therein  catechu 
in  greater  or  less  quantities  according  to  the  depth  of  shade  re- 
quired ;  sulphate  of  iron  is  to  be  then  added  to  the  liquid  last 


Caa^vuit. 
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described  as  a  dye,  or  to  fix  the  colour  when  red  or  bro>vn  is  desired,  V.-O.  M. 
tlie  qnantity  of  the  sulphate  being  also  varied  according  to  the  1870 
depth  of  shade  necessary  " : — [The  Plaintiff  then  described  another  Bcaratnr 
preparatory  method  of  treating  the  wool  for  dyeing  it  black.] 
*  The  fibre  is  then  to  be  taken  out,  dried,  and  carded  for  use,  the 
fibre  being  craped,  or  formed  into  rolls,  frizsettes,  and  the  like,  or 
used  as  curled  hair  for  stuffing  articles  of  furniture,  upholstery,  or 
other  like  purposes ;  the  long  fibre  being  separated  and  used  for 
artificial  hair,  which  may  be  made  up  in  any  required  form,  plain, 
curled,  or  dressed " : — [The  Plaintiff  then  described  the  crisping 
or  curling  process  by  which  the  wool  or  fibre  was  rendered  elastic 
for  upholstery  and  other  like  purposes.]  "  The  curled  hair  thus 
produced  may,  if  desired,  be  mixed  with  any  other  fibres  for  the 
purposes  here  mentioned,  or  for  those  analogous  thereto.  I  claim 
the  use  and  application  of  wool,  particularly  that  kind  known  as 
Bussian  tops,  or  other  similar  wools  or  fibre,  in  the  manufacture  of 
artificial  hair,  in  the  imitation  of  human  hair,  and  ajso  in  the 
manufacture  of  crisped  or  curled  hair  for  furniture,  upholstery,  and 
other  like  purposes/' 

The  biU  alleged  that  the  Plaintiff  was  the  first  inventor  of  this 
"  ImpioTement  in  the  manufacture  of  artificial  hair,"  and  that  the 
inyention  was  new  and  useful,  and  possessed  great  advantages  over 
all  methods  formerly  practised  for  the  purpose ;  that  the  invention 
had  obtained  great  notoriety  among  hairdressers  and  hair  mer- 
chants, and  the  Plaintiff  had  derived  large  profits  from  the  sale 
thereofl  That  the  Defendants  were  manufacturing  such  artificial 
hair  as  aforesaid^  and  had  sold  large  quantities  of  the  same  to  their 
customers. 

The  Defendants,  by  their  answer,  alleged  that  the  Plaintiff's 
method  of  manuCEicturing  artificial  hair  had  its  origin  with  them- 
selves^ that  they  had  used  Bussian  wool  for  these  manufactures 
previously  to  and  in  the  year  1864,  that  the  process  by  which 
the  Plaintiff  made  such  materials  into  frizettes  and  other  artificial 
head-dresses  was  not  new,  and  that  the  materials  mentioned  in  the 
patent  had  been  for  many  years  employed  for  dolls'  hair  as  a 
substitute  for  human  hair. 

The  Plaintiff's  evidence  supported  the  case  made  by  the  bill. 

It  appeared  that  the  Plaintiff  had  taken  out  a  patent  for  the 
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V.-O.  M.  manufacture  of  artificial  hair  from  mohair,  or  goat's  hair,  whidi 

1870  had  since  been  abandoned*     It  further  appeared  that  ^  Itassian 

BusBTOir  ^P^  "  ^^  &  na^ie  given  to  Bussidn  wool  of  a  coarse  description, 

GaAiwLBT.  ^^  '^^  pieces  of  the  fihre  being  combed  out  and  fseparated  from 

—  tlie  rest,  and  then  designated  as  **  wool  tops." 

Mr.  Olasse,  Q.C.,  Mr.  WAster,  Q.a,  and  Mr.  BusseH  Roberts,  for 
the  Plaintiff  :— 

The  Plaintiff  by  ibis  specffication  ctaims  the  application  of  a 
known  article  of  common  use  to  a  new  purpose,  which  constitaks 
a  good  ground  for  a  patent.     The  rule  is  laid  down  in  Carjpmad 
on  Patents  (1),  in  the  following  terms : — ^  The  application  of  a 
known  substance  or  material  to  a  new  purpose,  and  also  the  appli- 
cation of  old  jnaKsfaines  in  manufaotures  to  which  they  haTo  not 
befons  been  applied,  when  a  beneficial  result  is  obtained,  is  the 
subject  of  a  patent.-'    It  is  also  stated  in  Chryi0»*B  Treatise  on 
Patents  (2)»  ^'  tJie.  application  of  a  known  substance  or  material  to 
a  new  ^rpose^  when  'there  requires  art  to  adapt  it,  is  the  subject 
of  a  patent."    This  invention  precisely  coincides  with  these  raies. 
When  the  fashion  arose  among  ladies  of  incrensxng  the  bulk  of 
tH^' natural  hair,  it  was  found  that  human  hair  was  a  reryei- 
pensirO' luxury,  aaid  consequently  means  were  adopted  df  tedoeing 
the  price  of  artificial  head-dressea.    At  first  horse  hair  was  used, 
but  this  article  was  ibund  insufficient  for  the  purpose.    Then 
mohair^  or  goat's  hair,  was  ein{doyed,'and  the  Plaintiff  took  out  a 
peitent  in  1865  ior  ihe  adaptatioD  of  that  material  to  ladies'  head- 
dresses, but  still  the  mohair^  though  soft  and  giossy,  waa  found  not  to 
have  sufficient  oonsisteney*    Tha  Plaintiff  then  discovered  that 
Eussian  wool^  which  is  a  coarser  description  of  wool,  was  the  best 
article  that  could  be  used,  and  the  extensive  sale  of*  headKbesses 
manufaotttxed  from  this  material  proves  iU  uselulaees  and  good 
qualities  for  th^  purpose. 

In  ihe  case  of  Crane  t.  Pried  (3)  a  patent  was  supported  for 
combining  the  hot  blast  with  the  use  of  anthracite  ooal  in  the 
manu&cture  of  iroa.  In  Derosne  y.  FairU  (4)  it  waa  held  that 
there  could  be  a  patent  for  filtering  syrups  of  sugar  through 

(1)  Page  27.  (3)  4  Man.  Ar  6.  580. 

(2)  Page  58.  (4)  1  Gale,  109. 
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charcoal,  although  it  was  notorious  to  everyone  that  at  the  date  of     V.-C.  M, 
the  patent  ahnoet  every  conceivable  liquid,  except  sjmip,  had  been        1870 
filtered  through  charcoal.     Again,  in  BdUon^  v.  Bail  (1)  a  patent     bxtsbton 
was  sufitained  for  applying  a  wooden  covering  to  a  Bteank  cylinder,    Q^^'j^^y 
to  keep  in  the  heat ;  and  in  Mlwt  r.  Asltm  (2)  a  patent  for  using       — =- 
known  fabrics  by  known  means  producing  a  known  manufacture 
was  held  to  be  good. 

[They  also  referred  to  Brook  v.  Aston  (3),  Harvrood  v.  Great 
Nwih&m  BaHway  Company  (4),  and  Fox  v.  Ihflkstdble  (5),  and  dis- 
tinguished them  fteWi  the  present  caea} 

Mr.  Orove^  Q.C.,  Mr.  Ajslony.  and  Mr.  A.  E.  MUkr,  for  the 
Defendants:-^ 

The  Plaintiff's  speeifioation  is  fiur  too  extensive^  and  the  patent 
cannot  be  sustained.  The  claim  id  not' only  fbr  the  use  of  Russian 
wool  in  the  matia^ACture  of  ladies'  headr^dressda,  but  it  is  f6r  every 
other  purpose  for  which  ordinary  and  oorled  hair  are  r^uired,  and 
he  not  only^  daims  Hussian  wool,  or  wool  of  arooarse  testurei,'  but 
any  animal  fibre,  though  he  prefers  Busaian  wool.  To  support 
this  patent  the  Plaintiff  must  shew  that  it  is  valid  for  all  tlie  pur- 
poses claimed.  But  he  claims  a  patent  akotfor .  the  use  of  wool  in 
stuffing  furniture^  when  it  iawetU'lmowai  that  the  •material  bas 
been  ^ways  used  •  for  that  purpose.  The  patent,  therefore,  is  ibr 
the  application  of  every  species  of  fibre' for  ^fvery  kind  of  purpose. 
A  man  has  no  right  to  embarrass  the  public  and  to  hamper  trade 
by  claiming  in  his :  patent  more  thant  he  is  entitled  to  use.  It  is 
admitted  that  the  process  set  out  im  the  specification  for  dyeing 
the  wool  has  been  used  at  all  times  fbr  the  isame  ][>urpose.  If  the 
claim  is  for  common  wool  and  every  other  fibre<  the  patent  is  bad ; 
if  it  is  for  Bussian  tops  only,  then  the  specification  extends  beyond 
what  ia  daimed.  The  caseg  of  Brook  v.  Aston,  Sarwood  v.  Oreat 
Northern  Bailuay  Company,  and  Fox  v.  i>ei/W«W^,  aire  all  autho- 
rities opposed  to  the  Plaintiffs  6laim. '  Iii  Brook  v.  Aston  the 
daim  was  fot  burnfidhing  and  hardeiiltig  tli^  Outface  of  fibre  Which 
had  been  previously  swelled  and  enltti*ged>  and  ft  wus  held '  that 

(1)  3  Vesi  140.  (3)  8  E.  &  B.  478. 

(2)  1  Wc*)8t.  Vkt.  Cas.  222.  (4)  11  H.  L.  0.  654. 

(5)  15  W.  R.  194. 
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Y.-C.  M.     the  specification  was  bad,  as  it  claimed  what  was  merely  the  appli- 
1870        cation  of  old  machinery  in  an  old  manner  to  an  analogous  subject, 
KusBTosr     A^d  that  this  could  not  be  the  subject  of  a  patent,  and  it  was  there- 
Cbawlby     ^^^"^  invalid.    In  Harwood  v.  Greci  Northern  Railway  (hmpany  (1) 
—        it  was  held  that  a  slight  difference  in  the  mode  of  application  was 
not  su£Scient  to  support  a  patent ;  nor  would  it  be  sufficient  to 
take  a  well  known  mechanical  contrivance  and  apply  it  to  a  subject 
to  which  it  bad  not  before  been  applied ;  and  in  F<m  v.  DeUesbMe  (2) 
the  rule  was  laid  down  by  this  Court  that  an  invention  which  was 
neither  novel  nor  important  could  not  be  the  subject  of  a  patent 
Jordan  v.  Moore  (8)  is  also  an  authority  in  oppositioii  to  the 
Plaintiff's  claim,  where  it  was  decided  that  the  combination  of 
iron  and  timber  in  the  construction  of  ships,  being  already  well 
known  and  commonly  used,  a  patent  for  a  peculiar  comlxnation  of 
these  two  materials  could  not  be  maintained ;  and  in  Brunton  t. 
Haipke»  (4)  a  patent  for  the  construction  of  anchors  was  held  to 
be  bad  on  similar  grounds.    To  support  a  patent  for  the  applica- 
tion of  a  known  substance  or  material  to  a  known  purpose,  it  must 
be  shewn  that  skill  and  ingenuity  have  been  employed  in  the 
adaptation. 

Upon  the  subject  of  prior  user,  we  shall  shew  firom  the  evidence 
that  horse  hair,  mohair,  and  wool,  were  all  used  in  the  fabrication 
of  artificial  hair  before  the  date  of  this  patent. 

The  Defendants'  witnesses  were  then  cross-examined  in  Court, 
and  having  proved  distinctly  that  these  different  articles  had  been 
used  by  the  Defendants  themselves  and  by  other  persons  in  the 
trade  long  before  the  patent  was  obtained, 

Mr.  QIae9e  said  it  would  be  useless  in  the  face  of  this  evidence 
to  contend  any  longer  that  there  had  not  been  a  prior  user  of 
Bussian  wool  in  the  manufacture  of  the  articles  in  question. 

Sib  B.  Mauns,  V.C.  : — 

This  case  has  occupied  •considerable  time,  and  it  raises  some 
questions  of  great  importance  on  the  patent  law  as  affecting  mer- 
cantile interests.    I  do  not  think  I  should  be  justified  in  simply 

(1)  11  H.  L.  C.  654.  (3)  Law  ilep.  1  0.  P.  624, 

(2)  15  W.  K.  194.  (4)  4  B,  &  A.  641. 


V, 

Obawubt. 
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dismissing  the  bill  without  stating   my  reasons,  because,  while     V.-CM. 
on  the  one  hand  it  is  of  the  highest  importances  in  the  present        1870 
state  of  the  law^  that  patent  rights  should  be   preserred  and     bvshtoh 
protected  for  those  who  introduce  really  valuable  inventions  and 
improyementSy  on  the  other  hand,  it    is  equally  important  to 
the  public  that  they  should  not  be  hampered  by  persons  taking 
out  patents  for  frivolous  articles ;  patents  for  things  which  are  not 
properly  the  subject  of  a  patent,  but  m^ely  for  the  employment  of 
a  different  material,  in  order  to  produce  the  same  result. 

This  paiTent  is,  in  my  opinion,  so  vicious  in  every  point  of  view 
that  I  should  not  have  heard  the  Defendants'  case,  but  that  I 
thought,  upon  the  whole,  it  would  be  more  satisfactory,  not  only 
to  myself,  but  to  the  administration  of  justice,  that  the  case  should 
fiul  both  upon  technical  grounds  and  upon  the  ground  of  prior  user 
if  there  was  sufficient  evidence  of  the  fact. 

Now,  upon  the  Plaintiff's  case,  I  agree  with  the  rule  stated  and 
laid  down  by  Mr.  Grave  in  his  opening  for  the  defence,  that  the 
public  must  be  told  in  very  distinct  language  in  every  specifica- 
tion what  are  the  articles  they  may  use  and  what  they  may  not 
nse.  Therefore,  if  a  man  makes  a  discovery,  and,  instead  of  limit- 
ing himself  in  his  specification  to  that  which  properly  is  the  dis- 
covery (if  it  be  one),  makes  his  specification  too  extensive,  and 
claims  more  than  he  is  entitled  to  claim,  that  is  calculated  to  em- 
barrass the  public,  and  is,  I  apprehend,  a  fatal  objection  to  the 
patent. 

In  this  case  the  Plaintiff  first  took  out  a  patent,  in  1865,  for  the 
manufacture  of  chignons  from  mohair,  but  afterwctrds  he  or  his 
assignees,  finding  the  patent  could  not  be  sustained,  very  wisely 
allowed  it  to  expire.  Therefore,  even  if  it  had  been  properly  the 
subject  of  a  patent,  it  would  have  become  the  property  of  the 
public  by  the  course  which  he,  or  those  claiming  under  him, 
adopted. 

Now  I  think  it  is  perfectly  clear,  from  the  evidence,  that  this 
Plaintiff  must  have  known  that  long  before  1865  mohair,  or  wool 
from  the  Angola  goat,  had  been  extensively  used  in  the  manufac- 
ture of  these  articles.  It  is,  therefore,  an  instanoe  of  a  man  who 
endeavours  to  get  an  advantage  of  the  public  in  general  by  taking 
out  a  patent ;  for  there  is  a  considerable  portion  of  the  public 
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V.C.  M.     who  are  very  much  alarmed  by  the  claims  of  patentees,  and  would 

1870        rather  submit  to  those  claims  than  be  exposed  to  a  troublesome 

RisHTON     and  expensive  litigation.     The  particular  kind   of  wool  he  has 

Crawley,     selected  for  his  present  patent  is  Kussian  tops.     It  is  attempted  to 

be  made  out  that  he  claims  a  patent  only  for  Russian  tops,  but  it  is 

distinctly  proved  in  evidence  thatBussian  wool,  or  "Russian  tops,'* 
as  they  are  called,  is  nothing  more  than  the  lowest  class  of  wool. 
What  he  claims  is,  "  the  use  and  application  of  wool  ;'*  that  is,  of 
all  kinds  of  wool,  "  and  particularly  that  kind  known  as  Russian 
tops,  or  other  similar  wools  or  fibre,  in  the  manufacture  of  artificial 
hair  in  imitation  of  human  hair."  And  not  only  does  he  claim  it 
for  that  purpose,  but  also  for  the  "  manufacture  of  crisped  or  curled 
hair  for  furniture,  upholstery,  and  other  like  purposes." 

If  any  validity  can  be  given  to  this  patent,  wool  cannot  be  used 
without  the  consent  of  the  Plaintiff  for  any  of  the  purposes  for  which 
it  has  been  used  long  before  any  man  in  this  Court  was  bom,  or 
his  grandfather  before  him.  Here  he  makes  an  exclusive  claim 
to  the  use  and  application  of  wool.  The  witnesses,  in  cross-exa- 
mination, have  proved  beyond  doubt  that  it  has  been  the  common 
course  of  the  trade  to  make  these  things  from  wool  of  all  kinds  for 
certainly  the  last  fourteen  or  fifteen  years. 

Now,  can  anything  be  more  unjustifiable,  under  these  circum- 
stances, than  that  a  man,  because  he  introduces  what  he  thinks 
is  a  new  article,  is,  without  inquiry,  to  rush  to  the  Patent  Office 
and  take  out  a  patent,  and  make  an  extensive  specification,  and 
thereby  embarrass  the  conduct  of  trade,  so  that  these  gentlemen, 
the  Defendants,  find  themselves  interrupted  in  the  course  of  their 
business  by  a  bill  filed  against  them,  and  are  dragged  into  the 
Court  of  Chancery,  and  put  to  very  considerable  expense,  and  all 
because  the  Plaintiff  has  chosen  to  speculate  upon  the  forbearance 
of  the  public,  and  has  taken  out  a  patent  for  that  which  is  not 
properly  the  subject  of  a  patent,  and  which  was  in  common  use 
long  before  he  was  born  ? 

I  cannot  part  with  the  case  without  expressing  my  opinion  that 
this  is  not  the  subject  of  a  patent  at  all.  It  is  a  gross  violation  of 
the  privilege  conferred  upon  inventors  for  a  person  to  take  out  a 
patent  for  a  known  article  which  has  been  used  for  years,  because 
he  finds  he  can  produce  a  thing  cheaper  or  better  by  a  new  material, 
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or  to  suppose  that  directly  he  uses  the  new  material  it  can  be     V.-C.  M. 
a  sabject  for  a  patent.     Suppose  any  one  should  discover  some        I870 
other  well  known  material  for  making  these  things,  such  as  paper,     Rushtok 
is  he  to  take  out  a  patent  for  it  ?  and  aftorwayde  some  one  else  .  cbawley 

should  find  out  they  could  be  made  of  straw,  i9  he  also  to  have  a        

patent  ?  So  far  as  my  opinion  goes,  and  I  desire  it  to  be  distinctly 
understood,  the  use  of  a  new  material  to  produce  a  known 
article  is  not  the  subject  of  a  patent,  but  there  must  be  some 
inyention,  something  really  new,  something  more  valuable  to  the 
public  than  the  simple  use  of  a  new  material  to  projduee  a  )aio^n 
article. 

I  do  not  think  it  necessary  to  go  through  the  various  authorities 
which  were  cited.  The  case  of  Orane  v.  Price  (1)  was  a  patent  for 
the  use  of  anthracite  coal.  The  patent  was  established,  but  it  is 
now  generally  considered  that  such  a  case  would  not  succeed  iu  the 
present  day.  The  case  of  Brooh  v.  Aston  (2)  is  conclusive  against 
thePIaintifil  That  was  a  patent  for  simply  using  some  machinery 
for  wool  which  had  been  previously  used  for  linen,  jam,  or  cotton. 
That,  therefore,  was  using  the  same  thing  for  a  new  material ;  this 
is  using  a  new  material  for  an  old  thing,  according  to  the  statement 
of  the  Plaintifif.  But  it  turns  out  from  the  evidence  that  it  is  not 
a  new  material,  but  a  perfectly  old  material.  Assuming,  however, 
that  it  was  new,  and  that  wool  had  never  been  used  before  for 
making  these  articles,  upon  that  assumption,  in  my  opinion,  the 
patent  would  be  wholly  void. 

Therefore,  upon  every  ground,  this  case  entirely  fails,  I  think 
the  Plaintiff's  conduct  wholly  unjustifiable  in  dcagging  the  Defen- 
dants before  the  Court,  The  only  justice  I  can  do  them  is  to 
dismiss  this  bill,  and  to  dismiss  it  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  AMerson  Turner. 

Solieitore  for  the  Defendants :  Messrs.  Venning]  Rchins,  dt  Venning. 

(1)  4  Man  &  G.  580.  (2)  8  ^.  &  B,  478. 
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v.-c.M.  In  re  GRAHAM. 


1870 
July  15. 


Infant — Ward  of  Court — Order  for  Maintenance  uoithoiU  Suit^ 

An  order  for  the  maintenance  of  an  infant  made  without  salt  constitutes 
the  infant  a  ward  of  Court. 

JL  HIS  was  a  Petition  by  Miss  Graham,  an  infianty  by  her  testa- 
mentary guardian,  for  the  sanction  of  the  Court  to  her  proposed 
marriage. 

The  Petitioner  was  entitled  to  a  legacy  of  £20,000  under  her 
father's  will,  and  an  order  had  been  made  in  Chambers,  upon  a 
summons  taken  out  in  the  name  of  the  Petitioner  by  her  guardian, 
for  the  application  of  £500  a  year  out  of  the  income  of  the  l^cy 
for  her  maintenance. 

The  Petition  was  presented  on  account  of  a  doubt  whether  the 
order  for  maintenance  had  constituted  the  Petitioner  a  ward  of 
Court. 

Mr.  OlassBj  Q.C.,  and  Mr.  Maidlow,  for  the  Petitioner : — 

It  is  submitted  that  the  Petitioner  is  not  a  ward  of  Court,  and 
that  no  order  should  be  made.  In  order  to  constitute  an  infant  a 
ward  of  Court  a  bill  must  be  filed,  or  that  must  be  done  which  by 
statute  is  made  equivalent  to  the  filing  of  a  bill.  The  question 
was  considered  in  In  re  Sodge^a  Setttenieni  (1),  where  an  infant's 
fund  had  been  paid  into  Court  under  the  Trustee  Relief  Ad^  and  an 
order  had  been  made  under  that  Act  for  the  application  of  part  of 
the  income  for  the  infant's  maintenance,  and  there  had  also  been 
an  order  for  maintenance  made  on  summons  in  Chambers.  There 
the  Vice-Chancellor  doubted  whether  the  infant  was  a  ward  of 
Court,  and  the  Court  of  Appeal  held  that  she  was  a  ward  of  Court, 
on  the  ground  that  the  effect  of  the  Act  was  to  put  the  parties  in 
the  same  position  as  if  a  bill  had  been  filed,  but  did  not  express 
any  opinion  as  to  any  question  except  that  arising  on  the  Trustee 
Belief  Ad,  Orders  for  maintenance  out  of  the  income  of  an  infant's 
legacy  paid  into  Court  under  the  Legacy  Duty  Ad,  or  of  purchase- 

(1)  3  K.  &  J.  213. 
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money  belonging  to  an  infant  paid  into  Court  under  the  Lcmds  V.G. M. 

Clauses  Act,  do  not  make  the  infant  a  ward  of  Court:  In  re  1870 

Hillary  (1)  ;   Ex  parte  Brewer  (2).    No  authority  can  be  found  in  re 

which  decides  that  an  order  for  maintenance  without  suit  consti-  ^"*"^"* 
tutes  an  infant  a  ward  of  Court,  notwithstanding  the  great  number 
of  such  orders  which  have  been  made. 

Sib  R.  Malixs,  V.C,  said  that  the  question  was  not  free  from 
doubt^  but  he  was  of  opinion  that  an  order  for  maintenance  brought 
the  property  of  the  infant,  and,  consequently,  the  person  of  the 
infant,  under  the  protection  of  the  Court  for  all  purposes,  and  that 
the  effect  of  it  was  to  make  the  infant  a  ward  of  Court  He  should 
therefore  make  the  usual  order  for  a  reference  to  Chambers,  to 
inquire  as  to  the  propriety  of  the  proposed  marriage,  and  to  approve 
of  a  proper  settlement. 

Solicitor :  Mr.  Perry  Godfrey, 


July  22. 


In  re  PRYSE'S  ESTATES.  v.-o.  M. 

1870 
Practice — Confirmation  <f  Sales' Act  (25  <fc  26  Vict,  c.  108) — Servic3  of  Petition, 

A  Petition  under  25  &  26  Vict.  c.  108,  s.  2,  by  trustees  of  settled  land 
with  power  of  sale,  exerciseable  with  the  consent  of  the  tenant  for  life,  for 
leave  to  sell  the  land  and  minerals  separately,  need  not  be  served  on  the  bene- 
ficiaries entitled  in  remainder. 

IhIS  was  a  Petition  under  the  25  &  26  Vict  c.  108,  s.  2,  by 
the  trustees  of  a  settlement  of  real  estate,  which  contained  a  power 
for  the  trustees  to  sell  the  settled  estate  with  the  consent  of  the 
tenant  for  life,  for  the  sanction  of  this  Court  to  enable  them,  with 
such  consent,  to  dispose  of  the  land  and  minerals  separately.  The 
Petition  had  been  served  on  the  tenant  for  life,  but  not  oh  the 
beneficiaries  entitled  in  remainder, 

Mr.  Archibald  Smith,  for  the  Petitioners,  submitted  that  service 
on  the  remaindermen  was  unnecessary.    It  was  stated  in  Maryan's 

(1)  2  Dr.  &  Sm.  461.  (2)  2  Dr.  &  Sm.  552. 
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V.-C.  M.  Chancery  Acts  and  Orders  (1),  that  the  beneficiaries  should  l^ 

1870  served,  and  In  re  Brawn  (2)  was  cited  as  an  authority  for  that  pri>- 

^^e,  position,  bat  in  that  case  the  beneficiaries  had  been  served,  so  that 

V -tItS  ^*  ^^  unnecessary  for  the  Court  to  decide  the  question. 

Sir  K.  Maliks,  Y.C,  held  that  service  on  the  remaindermen 
was  unnecessary,  and  made  the  order. 

Solicitors :  Messrs.  Bat/8  dt  Tweedie. 


v.-c.  M.  In  re  HAKRISON'S  ESTATE. 

J532         Compulsory  Purchase  of  Land — Purchase-money  paid  into   Court — Costs  of 
Jtdy  23,  27.  Payment  out  of  Court  to  Perwn  absolutely  entitled-^Costs  not  proMtdfor 

—  hy  Act, 

Under  the  compulsory  powers  of  an  Act  of  Parliament  (7  Creo.  4,  c.  Irii.) 
a  public  body  purchased  part  of  a  settled  estate,  and  paid  the  purchsse- 
money  into  the  Court  of  Exchequer.  The  Act  provided  that  money  so  paitl 
in  should  be  reinvested  in  the  purchase  of  land,  and  that  the  public 
body  should  pay  the  expenses  of  all  purchases  to  be  made  in  pursuance  of  the 
Act; — 

Hdd^  that,  although  it  was  a  matter  transferred  from  the  Court  of  Ex- 
chequer^ the  Court  of  Chancery  had  no  power  to  order  the  public  body  to  pty 
the  costs  of  a  Petition  for  the  payment  of  the  fund  to  persons  who  bad  become 
absolutely  entitled  to  it. 

In  re  Metford  (3^  In  re  Moueeley's  Trusts  (4),  and  Ex  parte  Eedesias' 
ticdl  Commissioners  (5),  followed. 

In  re  Robertson  (6),  and  In  re  Tiverton  Market  Act  (7),  not  followed. 

JL  HESE  were  two  Petitions  for  the  payment  to  the  Petitioneis  of 
three-eighths  of  £1975  6s.  2d.  consols,  representing  the  purchase- 
money  of  land,  part  of  the  estates  devised  by  the  will  of  Jdkn 
Harrison^  who  died  in  1807,  which  had  been  taken  in  1828  by  the 
Corporation  of  Liverpool  for  the  purposes  and  under  the  compul- 
sory powers  of  a  local  Act  (7  Geo.  4,  c.  Ivii.) 

(1)  4th  Ed.  p.  260.  (4)  4  K.  &  J.  86,  n. 

(2)  9  Jur.  (N.S.)  349 ;  11 W.  R.  19.  (5)  5  N.  R  483. 
•3)  6  Ibid.  796.  (6)  23  Bear.  4C3. 

(7)  20  Bcav.  239. 
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The  let  section  of  the  Act  empowered  the  corpoTation  to  pur*     ¥.0.  M. 
chase  certain  lands,  and  provided  that  "  the  expenses  of  such        1870 
purchases^  and  all  other  expenses  attendant  upon  the  execution  of       in  re 
the  powers  Mid  authorities  of  this  Act,"  should  be  defrayed  out  of    ^^^^^ 
the  funds  and  estates  of  the  corporation,  except  where  otherwise        — 
provided  for. 

The  17th  section  provided,  that  the  purchase-moneys  payable  to 
persons  where  lands  were  limited  in  strict  or  other  settlement 
should  be  paid  into  the  Court  of  Exchequer,  and  contained  pro- 
TisioDS  for  the  application  of  such  moneys  similar  to  those  in 
the  Lands  Glauses  Oansolidatum  Act,  1845,  except  that  there 
was  no  provision  for  payment  out  to  persons  becoming  absolutely 
entitled. 

The  22nd  section  provided,  that  where,  by  reason  of  any  dis- 
ability or  incapacity  of  the  persons  entitled  to  lands  to  be  purchased 
Quder  the  authority  of  the  Act,  the  purchase-money  was  required  ^ 

to  be  paid  into  Court,  and  to  be  applied  in  the  purchase  of  other 
lands  to  be  settled  to  the  like  uses  in  pursuance  of  the  Act,  the 
Court  might  order  'Uhe  expenses  of  all  purchases  irom  time 
time  to  be  made  in  pursuance  of  this  Act^  or  so  much  of  such 
expenses  as  to  such  Court  sliall  seem  reasonable,  together  with  the 
necessary  costs  and  charges  of  obtaining  such  order,"  to  be  paid  by 
the  corporation. 

In  1828,  the  estates  of  John  Harrison  being  settled  under  his 
will  upon  James  Harrison  for  life,  with  remainders  over,  the  pur- 
chase-money for  the  land  taken  by  the  corporation  was  paid  into 
the  Court  of  Exchequer,  and  orders  were  made  by  that  Court  for 
its  investment  in  consols,  and  for  payment  of  the  dividends  to  the 
tenant  for  life  of  the  estate,  and  the  costs  of  obtaining  those  orders 
were  ordered  to  be  paid  out  of  the  fund. 

Upon  the  hearing  of  the  present  Petitions  inquiries  were  directed 
as  to  the  persons  entitled,  and  the  result  of  the  inquiries,  and  of  a 
decision  of  Yice-Chancellor  Mdlins,  afiBirmed  by  Lord  Justice 
Oiffard  (1),  upon  the  construction  of  the  will,  was,  that  the  two 
sets  of  Petitioners  and  Mary  Margard  Whedhouse  were  now  abso- 
lutely entitled  to  three  fourths  of  the  fund  in  Court    The  only 

(1)  Law  Rep.  5  Ch.  408. 
Vou  X.  2  8  2 
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Y.-O.  BT.     question  npon  the  present  hearing  was,  whether  the  costs  of  the 
1870        Petitions  were  to  be  paid  by  the  corporation. 

In  re 

Habriboii's       Mr.  Cotton,  Q.C.,  and  Mr.  Keketvich,   and  Mr.  Jo$huli  WU^ 
—        liams,  Q.C.9  and  Mr.  Courtneiff  for  the  Petitioners : — 

First :  Under  the  express  words  of  the  1st  section  of  the  Act, 
the  corporation  must  pay  these  costs  as  **  expenses  attendant  on 
the  execution  of  the  powers  and  authorities  of  this  Act" 

Secondly :  Assuming  that  the  Act  does  not  expressly  provide  for 
the  payment  of  these  costs  by  the  corporation,  yet  this  being  a 
matter  transferred  from  the  Court  of  Exchequer,  the  Court  will 
follow  the  practice  of  that  Court,  according  to  which  the  corpora- 
tion would  have  been  ordered  to  pay  the  costs :  In  re  Bobeii- 
9on  (1) ;  In  re  Tiverton  Market  Ad  (2). 

Mr.  Ol<me,  Q.C.,  and  Mr.  C.  Ball,  for  Mrs.  Whedkowe. 

Mr.  North,  for  the  Corporation  of  Liverpool: — 

The  1st  section  of  the  Act  has  nothing  to  do  with  the  question ; 
it  simply  provides  that  all  the  expenses  which  the  corporation 
would  incur  in  the  execution  of  the  powers  of  the  Act  should  be 
defrayed  out  of  the  funds  and  estates  of  the  corporation.  If  that 
section  had  been  intended  to  throw  upon  the  corporation  Ihe  costs 
of  all  applications  under  the  Act,  the  special  proyision  in  the  22Dd 
section,  for  the  expenses  of  purchases  of  land  to  be  made  in 
pursuance  of  the  Act,  would  have  been  unnecessary. 

There  is,  thereforoi  no  clause  in  the  Act  which  empowera  the 
Court  to  order  the  corporation  to  pay  these  costs,  and  in  the 
absence  of  such  a  provision  the  Court  has  no  jurisdiction  to  make 
such  order :  Ek  parte  Molyneum  (3) ;  In  re  Strachan'e  EMe  (4) ; 
In  re  Land's  Tnuts  (5);  In  re  Mouseley's  Tnute  (6);  In  re 
Oould  (7);  In  re  Metford(8);  In  re  Mu8ffrave{9);  Ex  fc^ 
Eeeleeiaetieai  Commissioners  (10).    In  three  of  those  cases,  viz.: 

(1)  23  Beav.  438.  (6)  4  E.  &  J.  86,  n. 

(2)  26  Ibid.  239.  (7)  24  Beav.  442. 

(3)  2  Coll.  273.  (8)  6  Jur.  (N.  S.)  79^. 

(4)  9  Hare,  186.  (9)  Ibid.  797. 

(5)  4  K.  &  J.  81.  (10)  5  N,  R.  488. 
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In  re  Mouseley's  Trusts  (1) ;  InreMetford{2);  andlEx  parte  Ecdesi-     Y.-C.M. 
asliedl  Chmmissianers  (3),  the  fund  had  been  originally  paid  into  the       1870 
Court  of  Exchequer,  but  the  Yice-Chancellors  Wood,  Kindersley,       jhTe 
and  StuaH,  declined  to  follow  In  re  Bobertson  (4)  and  In  re   ^^^"^ 

Tiverton  Market  Act  (5).     In  the  present  case  the  Court  of  Ex-        

chequer  did  not  make  the  corporation  pay  the  costs  of  the  Petition 
for  interim  investment  and  payment  of  dividends  to  the  tenants  for 
life.  It  is  no  hardship  in  this  case  upon  the  persons  entitled  to 
the  fund  that  they  should  pay  the  costs ;  for,  but  for  this  Petition,  a 
suit  would  have  been  necessary  to  ascertain  the  construction  of  the 
willy  and  if  the  fund  in  Court  had  been  reinvested  in  land,  as  was 
contemplated  by  the  Act,  during  the  continuance  of  the  life  estates, 
the  reinvestment  could  liave  been  made  without  going  into  the 
question  of  the  construction  of  the  will,  or  ascertaining  who  were 
the  persons  entitled  in  remainder,  and,  consequently,  would  have 
involved  much  less  expense  than  these  Petitions.  At  all  events, 
the  corporation  ought  not  to  pay  the  costs  of  more  than  one  peti- 
tion, or  the  costs  of  the  appeal  from  your  Honour's  decision  upon 
the  construction  of  the  will. 

Mr.  Cotton,  in  reply : — 

In  re  Metford  was  decided  on  the  ground  that  it  was  not  a 
matter  pending  in  the  Court  of  Exchequer  at  the  time  of  the 
abolition  of  the  equity  jurisdiction  of  that  Court  In  re  Mousdey^s 
Trusts  and  Ex  parte  Ecclesiastical  Commissioners  are  very  shortly 
reported,  and  no  reasons  are  given  in  the  judgments  for  overruling 
the  decisions  of  the  Master  of  the  Bolls.  The  two  Petitions 
were  necessary,  the  titles  of  the  Petitioners  being  distinct :  In  re 
Spooner's  Estate  (6). 


July  27.    Bib  E.  Malins,  V.C.  :— 

These  are  Petitions  to  take  money  out  of  Court  paid  in  by  the 
Corporation  of  Liverpool^  so  long  ago  as  1828,  for  the  purchase  of 

(1)  4  K.  &  J.  86,  D.  (4)  23  Beav.  433. 

(2)  6  Jur.  (N.  S.)  796.  (5)  26  Ibid.  239. 

(3)  5  N.  R.  483.  (6)  1  K.  &  J.  220. 
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V.-0.  M.  lands  taken  compulsorily  by  the  corporation  for  the  improTement 
1870  of  the  town.  The  only  question  on  which  I  reserved  my  judgment 
In  re       ^^  ^  to  the  liability  of  the  corporation  to  pay  the  costs  of  the 

Ebtatk.      -^eiiiions. 

The  question  depends  upon  the  1st  and  22nd  sections  of  the 

Act  enabling  the  corporation  to  take  the  lands.  The  1st  section 
provides  that  the  corporation  may  purchase  lands,  and  that  the 
expenses  of  such  purchases,  and  all  other  expenses  attendant  upon 
the  execution  of  the  powers  and  authorities  of  the  Act,  shall  be 
defrayed  out  of  the  funds  and  estates  of  the  corporation,  except 
where  otherwise  provided  for ;  the  22nd  section  contains  the  com- 
mon provision  that  where  persons  are  under  disability  the  money 
is  to  be  invested,  and  that  the  corporation  are  to  pay  the  expenses 
of  obtaining  an  order  for  reinvesting  the  money  in  the  purchase  of 
other  lands ;  but  it  is  wholly  silent  upon  the  subject  of  who  is  to 
pay  the  expense  of  taking  the  money  out  of  Court,  if  it  is  not 
desired  that  it  should  be  invested  in  land. 

The  rule  of  the  Court  of  Chancery  in  such  cases  is  settled  by  the 
case  of  Ex  parte  Molyneux  (1),  in  which  Vice-Chancellor  KnigU 
Bruce,  feeling  himself  bound  by  previous  decisions,  and  deeply 
regretting  that  he  was  so  bound,  decided  that,  although  the  parties 
taking  the  land  compulsorily  were  bound  to  pay  the  expense  of 
taking  the  money  out  of  Court  and  investing  it  in  other  lands,  they 
were  not  bound  to  pay  the  expense  of  taking  it  out  of  Court  with- 
out investing  it  in  other  lands.  That  was  followed  by  the  present 
Lord  Chancellor  in  In  re  Land^B  TrusU  (2).  That  was  a  case 
under  an  Act  which  was  passed  before  the  Lands  Clauses  Ad,  1845, 
and  the  same  question  arose ;  the  Lord  Chancellor  quite  concurring 
in  all  that  Yice-Chancellor  Knight  Bruce  had  said  as  to  the  un- 
gracious character  of  the  refusal  of  ihe  company  to  pay  the  costs, 
when  they  might  confessedly  have  been  compelled  to  pay  such  far 
larger  costs  had  the  Petition  been  for  a  reinvestment  in  land, 
decided  with  extreme  reluctance  that  he  was  bound  by  the  cases, 
especially  Ex  parte  MolyneuXy  to  decide  in  their  favour.  Then 
in  another  case,  reported  in  a  note  to  In  re  Land's  Trusts,  the 
Lord  Chancellor,  after  taking  time  to  consider  the  case  of  In  re 

(1)  2  ColL  273.  (2)  4  K.  &  J.  81. 
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Boberidon  (1),  which  is  an  authority  the  other  way,  decided  that  he     V.-a  M. 
was  bound  by  the  authorities^  especially  Ex  parte  Molyneux  (2),  to       1870 
hold  that  the  Court  had  no  power  to  order  the  company  to  pay  the        j„  re 
costs  of  an  absolute  transfer.    In  re  Oovild  (3)  is  a  decision  of  the    ^estatx! '* 
Master  of  the  Bolls  to  the  same  effect.  — 

Now  these  cases  thorouglily  settle  the  practice  of  this  Court,  but 
it  was  contended  on  the  part  of  the  Petitioners,  that  as  the  money 
in  this  case  was  originally  paid  into  the  Court  of  Exchequer,  and 
was  transferred  from  the  Court  of  Exchequer  to  this  Court,  the 
case  was  governed  by  the  decision  of  the  Master  of  the  BoUs 
in  In  re  Bdbertson  and  In  re  Tiverton  MarJcei  Act  (4).  In  the 
former  case  the  Master  of  the  Bolls,  acknowledging  the  rule  in  this 
Court,  said :  '*  I  am  quite  sure  that  it  is  equitable  and  proper  that 
the  public  who  compulsorily  take  the  "property  should  pay  the 
costs.  I  do  therefore  think  it  is  expedient  to  follow  the  practice 
of  the  Exchequer  in  this  case,  and  I  have  the  best  means  of  know- 
ing what  the  practice  was,  for  I  have  the  order  made  by  that  Court 
in  this  very  matter."  In  In  re  Tiverton  Market  Act,  Lord  BomiUy 
said :  '^  I  cannot  see  how  the  costs  of  investing  the  money  in  land 
differs  from  coming  and  taking  the  money  itself."  With  those  two 
decisions  of  the  Master  of  the  Bolls  I  entirely  and  heartily  concur, 
and  I  should  gladly  have  followed  them  if  I  had  not  been  precluded 
fix)m  doing  so  by  subsequent  decisions.  But  the  point  came  before 
Vice-Chancellor  Kinderdey  in  In  re  Melford  (5),  and  he  there 
decided  that,  although  the  money  was  originally  paid  into  the 
Court  of  Exchequer,  the  company  were  not  liable  to  pay  the  costs 
of  the  Petition  to  take  it  out  of  Court;  and  again  in  In  re  Mus- 
grave  (6)  the  same  point  was  decided.  The  Vice-Chancellor  there 
said :  ^'  On  the  whole  I  consider  that  the  moral  justice  of  the  case 
is  in  favour  of  the  Petitioner,  viz.,  that  the  costs  should  be  paid, 
and,  if  I  were  not  limited  by  the  Act,  I  should  certainly  make  the 
company  pay  the  costs  of  the  appb'cation."  The  same  question 
came  before  Vice-Chancellor  SttMrt  in  Ex  parte  Eedeaiastical  Com- 
missionera  (7),  and  he  decided  that  he  could  only  charge  those 

(1)  23  Beav.  433.  (4)  26  Beav.  239. 

(2)  2  ColL  273.  (5)  6  Jur.  (N.&)  796. 

(3)  24  Beav.  442.  (6)  Ibid.  797. 

(7)  5  N.  B.  483. 
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Y.^.  M.     companies  with  the  costs  of  the  Petition  to  take  the  money  out  of 
1870       Court  whose  Acts  expressly  authorized  the  Court  to  charge  them 
^^       with  such  costs,  and  that  he  should  not  follow  the  practice  of  the 
EUbbison'b   Oourt  of  Exchequer  as  to  money  paid  into  that  Court. 

These  authorities  take  it  entirely  out  of  my  power  to  do  that 

which,  I  repeat,  I  should  gladly  do,  and  which  I  think  the  justice 
of  the  case  requires  should  be  done.  I  am,  therefore,  upon  the 
authorities,  and  only  upon  the  authorities,  bound  to  come  to  the 
conclusion  that  I  cannot  order  the  corporation  to  pay  the  oosts.  It 
is  remarkable  with  regard  to  this  series  of  authorities,  extending 
oTer  so  many  years,  that  not  one  of  them  has  gone  to  the  Court  of 
Appeal.  In  Ex  parte  Mclyneux  (1)  an  appeal  was  advised,  and 
the  railway  company  paid  the  costs  (2).  I  hope  that  if  the  parties 
cannot  agree  upon  it  this  case  may  be  taken  to  the  Court  of 
Appeal,  and  that  the  Court  of  Appeal  will  be  able  to  reyerse  my 
decision  as  well  as  all  the  others  I  have  cited.  If  the  Petitioners, 
instead  of  taking  the  money  out  of  Court  had  petitioned  to  have  it 
taken  out  and  reinvested  in  other  land,  the  expense  of  taking  it 
out,  and  the  far  greater  expense  of  investigating  the  title  and 
executing  the  conveyances,  and  all  the  expenses  attending  upon  a 
purchase,  must  have  been  paid  by  the  corporation.  What  a  mon- 
strous injustice  it  is,  that  if  the  parties  who  are  entitled  to  have  the 
money  reinvested  save  the  great  expense  of  a  reinvestment  by 
taking  it  out  of  Court,  I  am  not  able  to  make  the  corporation  pay 
the  costs !  I  can  only  repeat  that  I  am  sorry  that  I  cannot  do  it. 
The  costs,  therefore,  must  come  out  of  the  fund. 

Mr.  Olat9e  submitted  that  the  corporation  might  be  ordered  to 
pay  the  costs  of  the  inquiry  for  the  purpose  of  ascertaining  who 
were  entitled  to  the  fund,  and  cited  In  re  Singleton  e  Estaie  (3). 

Mr.  North : — That  was  a  case  under  the  Lands  Clauses  Act,  and 
it  simply  decided  that  the  costs  of  such  an  inquiry  are  part  of  the 
costs  of  getting  the  fund  out  of  Court. 

Sib  B.  Malins,  Y.C.  : — I  am  afraid  I  have  no  power  to  give  any 
costs. 

(1)  2  Coll.  273.  (2)  23  Beav.  434. 

(3)  9  Jur.  (N.S.)  941. 
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Mr.  NcrQh  then  asked  that  the  corporation  might  have  their     y.-O.H. 
costs  out  of  the  fond.  1870 


Sib  B.  Malins,  Y.C.  : — ^I  cannot  give  these  costs.  HABmaoH's 


Estate. 


Solidtors  for  the  Petitioners :  Messrs.  SingUlon  db  TattershaU  ; 
Messrs.  Ewbank  it  Partington. 

Solicitors  for  the  Bespondents :  Messrs.  Chester  db  Urquhart*; 
Mr.  Trovers  Surges. 


WHITING  V.  BUEKE.  v,^.  m. 

CihSuretiea — Sureiiea  hu  deparate  InrirumenU.  ^^^ 

A  bond  was  executed  by  a  principal  and  two  sureties.  One  of  tbe  sureties  ^  ' 
compounded  with  his.creditors,  and  by  the  terms  of  the  bond  the  moneys 
secured  became  immediately  payable.  After  this  the  Plainti£f  entered  into  a 
separate  bond  to  become  liable  for  the  whole  amount ;  and  upon  the  prin- 
cipal becoming  insolvent,  the  creditor  sued  the  Plaintiff  and  obtained  pay- 
ment of  the  amount  due.  The  Plaintiff  filed  his  bill  against  the  other  surety 
in  the  first  bond  for  contribution : — 

Hdd^  upon  the  parol  evidence  (which  the  Court  considered  to  be  admis- 
sible),  that  a  co-suretyship  was  intended  by  the  parties ;  but  that  even  if  the 
Defendant  had  not  known  of  the  Plaintiff's  suretyship,  the  Plaintiff  would 
still  have  been  entitled  to  contribution  as  against  him. 

UN  the  28th  of  September,  1866,  Arthttr  Crux,  as  principal,  and 
Theodore  Crux  and  W.  H.  Burke^  as  sureties,  executed  a  bond  to 
the  Protector  Endotoment  Loan  and  Annuity  Company^  in  the  sum 
of  £800,  to  secure  the  repayment  of  certain  sums  of  money  in  the 
bond  mentioned,  by  quarterly  instalments  of  £33  Ss.  each,  the  last 
of  such  payments  becoming  due  in  September,  1870.  And  the 
obligors  covenanted  with  the  company  that,  if  any  of  the  quarterly 
payments  should  be  in  arrear,  or  in  any  of  the  events  indorsed  upon 
the  bond,  not  only  any  quarterly  sum  of  £33  Ss.,  which  might  then 
have  become  due,  but  all  sums  .of  like  amount  which  would  have 
become  due  if  the  principal  had  outlived  the  28th  day  of  Sep- 
tember, 1870,  and  such  day  had  actually  arrived,  should  imme- 
diately become  payable;  and  that  payment  of  such  sums  of 
£33  58.,  or  any  or  either  of  them,  might  be  enforced  at  the  discre- 
tion of  the  company.  And  the  sureties  to  the  said  bond  covenanted 
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V.-O.  M.     with  the  company  tliat  they,  or  either  of  them,  should  not  be 

1870       released  or  discharged  from  the  bond  by  any  arrangement  which 

Whotng     Ddight,  either  with  or  without  the*  assent,  and  notwithstanding  the 

^'         dissent,  of  the  sureties,  be  made  between  the  principal  and  the 

company,  either  for  extension  or  alteration  of  time  of  payment,  or 

for  additional  security,  or  by  any  other  dealing  or  transaction 
which  should  take  place  between  the  principal  and  the  company. 
One  of  the  events  endorsed  upon  the  bond  was,  if  the  obligors,  or 
either  of  them,  should,  while  any  moneys  remained  payable  on 
the  bond,  be  declared  a  bankrupt,  or  make  any  composition  for 
the  benefit  of  their  creditors. 

In  the  month  of  August,  1866,  Theodore  Crux  executed  a  deed 
of  composition  with  his  creditors,  whereby  he  covenanted  to  pay 
them  2s.  in  the  pound  in  discharge  of  their  debts. 

Upon  the  failure  of  Theodore  Crux  as  aforesaid,  and  in  conse- 
quence of  one  of  the  instalments  being  in  arrear,  the  Protector 
CSoff^pany  commenced  proceedings  against  Arthur  Grux,  and  before 
they  would  stop  such  proceedings  required  Arthur  Crux  to  produce 
another  surety  in  the  place  of  Theodore  Crux;  and  Arthur  Crusty 
knowing  that  the  Plaintiff,  who  was  then  about  twenty-one  years  of 
age,  was  entitled  to  a  considerable  sum  of  money,  applied  to  him 
to  assist  him  in  the  matter  and  to  become  such  surety.  The 
Plaintiff  consented  to  this  request,  and  accordingly,  on  the  24tli 
of  August,  1868,  he  went,  without  taking  any  other  advice,  accom- 
panied by  Arthur  Crux,  to  the  Protector  Company^  and  signed  an 
undertaking,  which  recited  that  the  quarterly  sum  of  £33  5s.  due 
on  the  28th  of  June,  1868,  was  unpaid ;  and  that,  by  reason  of 
such  non-payment,  the  whole  of  the  remaining  instalments  had 
become  immediately  due,  and  had  been  demanded  of  Arthur  Crux 
by  virtue  of  the  bond ;  and  that  proceedings  had  been  commenced 
against  Arthur  Crux  by  the  company  for  the  recovery  of  £299  Ss., 
which  the  company  had  agreed  to  receive  by  nine  instalments  of 
£33  5s.  each,  according  to  the  tenor  of  the  bond,  upon  having  the 
additional  security  of  the  Plaintiff's  undertaking  and  guarantee; 
and  the  Plaintiff  thereby  undertook  to  pay  the  company  the  said 
sum  of  £299  5s.  by  nine  quarterly  instalments. 

The  Plaintiff  stated  that,  after  he  had  signed  this  undertakings 
he  was  informed  by  the  solicitor  of  the  Protector  Company  that 
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the  Plaintiff  and  the  Defendant^  W.  JET.  Burke,  were  then  jointly     Y.G. M. 
liable,  although  the  Plaintiff  had  signed  a  separate  deed.  ^^^ 

On  the  5th  of  December,  1868,  Arthur  Crux  became  bankrupt ;     Whitimg 
and  the  Plaintiff  alleged  that,  shortly  afterwards,  the  Defendant      Bubkb. 
W,  K  Burke  admitted  that  he  was  jointly  liable  to  the  Protector 
Company.     This  was  denied  by  Burke. 

In  January,  1869,  the  Protector  Company  commenced  proceedings 
at  law  against  the  Plaintiff  for  payment  of  the  amount  due  upon 
the  bond,  and  they  recovered  judgment,  and  obtained  a  charging 
order  upon  the  Plaintiff's  share  of  certain  funds  standing  to  his 
credit  in  this  Court ;  and  they  subsequently  received,  by  order  of 
the  Court,  the  sum  of  £383  168.,  in  satisfaction  of  all  claims  under 
the  bond. 

The  Defendant  W.  H.  Burke  had  since  refused  to  pay  his  share 
of  the  amount  so  recovered  against  the  Plaintiff.  This  bill  was 
therefore  filed  against  him,  praying  that  he  might  be  ordered  to 
pay  to  the  Plaintiff  a  moiety  of  the  sum  so  recovered  against  the 
Plaintiff  upon  the  bond,  with  interest ;  and  that  /.  H.  Clarke, 
another  Defendant,  who  was  the  assignee  of  the  estate  and  effects 
of  Arthur  Crux,  might  be  ordered  to  pay  to  the  Plaintiff  the  other 
moiety,  and  also  to  pay  to  the  Defendant  W.  K  Burke  the 
principal  and  interest  directed  to  be  paid  by  him  to  the  Plaintiff. 

Evidence  was  adduced  on  both  sides  as  to  the  intention  of  the 
parties. 

Mr.  Cotton,  Q.C.,  and  Mr.  Everitt,  for  the  Plaintiff:— 

The  Plaintiff,  by  executing  the  bond  of  August,  1868,  became 
co-surety  with  Burke  for  the  payment  of  the  money  due  from 
Arthur  Crux^  the  principal,  and  this  would  have  been  the  case 
whether  Burke  had  been  informed  of  the  second  bond  or  not ;  but 
the  evidence  which,  according  to  the  decision  in  Craythorne  v. 
Swinburne  (1),  is  admissible  in  such  a  case  as  this,  proves  that  he 
did  know  of  it.  It  is  evident,  from  the  whole  of  the  circumstances, 
that  it  was  the  intention  of  all  parties  that  the  Plaintiff  should 
stand  as  a  co-surety,  and,  consequently,  that  he  should  be  only  liable 
for  half  the  debt. 

That  the  Plaintiff  is  only  a  co-surety  is  evident  from  the  decision 

(1)  14  Ves.  160. 
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v.-C.  H.     in  Hodgson,  y.  Shaw  (1) ;  and  in  Bering  y.  Earl  of  Winchdiea  (2), 

1870       where  there  were  three  sureties  bound  by  different  instraments,  it 

Wb^'g     ^^  ^^Id  that  they  were  all  liable  to  contribute,  the  doctrine  of 

BvvKE       contribution  not  being  founded  on  contract,  but  being  the  result  of 

general  equity  on  the  ground  of  equality  of  burden  and  benefit 

So,  in  Newton  y.  Charlton  (3),  it  was  held  that  a  surety,  on  paying 
off  the  debt  of  the  principal  debtor,  was  entitled  to  require  from 
the  creditor  the  benefit,  not  only  of  the  security  from  the  debt 
which  the  creditor  had  at  the  time  of  the  contract  of  suretyship, 
but  also  of  all  the  securities  which  he  might  hold  at  the  time  he  is 
paid  off;  and  it  was  held,  in  Pledge  y.  Buee  (4),  that  the  rights  of 
a  surety  with  respect  to  securities  extend  to  securities  taken  after 
the  contract  of  suretyship.  It  is,  therefore,  now  the  settled  law 
that  a  surety  is  entitled  to  the  benefit  of  any  security  taken  by 
the  creditor ;  and  the  position  of  co-suretyship  is  established  in 
this  case.  By  the  statute  19  &  20  Vict  c.  97,  s.  5,  it  is  enacted 
that  erery  co-surety  who  discharges  the  liability  shall  be  entitled 
to  an  assignment  of  all  securities  held  by  the  debtor,  and  to 
recoyer  from  the  principal  debtor,  or  any  co-surety,  an  indemni- 
fication for  the  advances  made  and  loss  sustained  by  such  co-surety. 
The  Plaintiff,  therefore,  is  entitled  to  the  benefit  of  the  secority 
taken  from  BurJcBy  and  to  be  indenmified  by  him  to  the  extent  of 
one-half  the  amount  recovered  under  the  bond. 

Mr.  Olasse,  Q.C.,  and  Mr.  Bdbinson^  for  the  Defendant  Burke:— 

The  doctrine  as  to  co-sureties  does  not  apply  in  this  case,  since 
the  relation  of  co-sureties  did  not  exist  between  the  parties.  A  man 
has  no  right  to  pay  off  another  person's  debts,  and  then  sue  him 
for  what  he  has  paid.  The  Plaintiff  never  intended  to  become  a 
co-surety,  but  to  be  responsible  for  the  whole  of  the  debt.  By  die 
bond  which  he  entered  into  he  became  surety  for  the  debt  withoat 
reference  to  Burke,  and  without  communicating  with  him  npoa 
the  subject.  There  was  no  agreement  that  the  Plaintiff  should  be 
a  co-surety,  but  it  was  a  substantive  contract  that  the  Plaintifl^  and 
the  Plaintiff  alone,  would  be  liable  for  the  debt.  In  the  case  of 
Craythome  y.  Smnburne  (5),  although  Lord  £2(2on  approved  of  tbe 

(1)  3  My.  &  K,  183.  (3)  10  Hare,  646. 

(2)  1  Cox,  318.  (4)  Job.  663. 

^   (6)  14  Ves.  160. 
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principle  laid  down  in  Bering  y.  Earl  of  WineheUea  (1),  he  held     Y.-a  H. 
that  it  wa8  a  question  of  evidence  whether  a  co-suretyship  was  to        1870 
be  inferred,  and  in  that  case  he  came  to  the  conclusion  that  the     WHimra 
person  who  entered  into  the  separate  bond  without  the  privity  of      B^Ma. 

the  other  surety  intended  to  give  a  distinct  and  separate  security.        

A  man  may  by  contract  place  himself  out  of  the  reach  of  the  prin- 
ciple, and  in  every  case  it  is  to  be  proved  by  the  evidence  whether 
the  party  has  done  so  or  not.  This  Plaintiff,  having  entered  into  a 
separate  bond  to  pay  the  whole  amount  due,  has  no  right  to  claim 
against  the  Defendant  a  contribution  for  a  debt  which  he  volun- 
tarily and  distinctively  took  upon  himself  in  cas^  of  the  failure  of 
the  principal  to  discharge  it. 

Mr.  Woodhouse^  for  the  Defendant  Clarke,  asked  for  his  costs. 

Sib  E.  Malins,  V.O.  : — 

The  original  bond  was  executed  by  A.  Crux,  as  principal,  and 
by  T.  Crux  and  W.  Bwke  as  sureties.  T.  Crux  afterwards  com- 
pounded with  his  creditors,  and  the  effect  of  that  transaction  was 
that  Bwke  became  liable  to  pay  the  whole  of  the  money  due  under 
the  bond,  and  if  he  had  been  obliged  to  pay  the  amount,  he  would 
have  been  entitled  to  get  it  back  from  A.  Crux,  the  principal. 
Burke  was,  however,  entitled  to  the  benefit  of  any  further  security 
which  the  Protector  Company  obtained  from  the  principal  debtor, 
and  if  the  company  afterwards  recovered  the  amount  from  the 
principal,  or  from  any  further  surety,  then  Burke  woald  have  been 
entitled  to  repayment  from  the  company.  In  this  state  of  things 
irAtir  Crux,  being  in  difficulties,  met  with  the  Plaintiff,  and 
wishing  to  defer  payment  as  long  as  he  could,  induced  him  to 
become  a  surety  in  the  place  of  Theodore  Crux.  Accordingly,  on 
the  24th  of  August,  1868,  the  Plaintiff  went  to  the  office  of  the 
company  with  Arthur  Crux  and  signed  the  document  set  out  in 
the  bill,  by  which  he  undertook  to  pay  the  whole  amount  due.  It 
is  quite  true  that  Burke  was  not  a  party  to  that  undertaking,  and 
it  is  not  therefore  upon  the  face  of  it  a  co-suretyship ;  but  it  is 
clear,  from  the  case  of  Oraythorne  v.  Swinbwme  (2),  that  the  ques- 
tion of  suretyship  or  not  may  be  proved  by  parol  evidence,  and  I 

(1)  1  Cox,  318.  (2)  14  Ves.  160, 
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y.-€.  M.     am  therefore  at  liberty  to  look  at  the  whole  transaction  for  the 

1870        purpose  of  deciding  whether  a  co-snretyship  was  intended  by  the 

Whiting     parties.    The  evidence  upon  that  point  is  very  contradictory ;  but, 

BcRKK       looking  at  the  probabilities  of  the  case,  and  at  the  afiSdavits  on 

both  sides,  and  seeing  that  Burke  was  at  that  very  time  liable  for 

the  whole  amount,  from  which  he  could  not  escape,  unless  by 
obtaining  another  person  to  become  a  co-sarety,  I  am  satisfied 
that,  although  the  undertaking  by  the  Plaintiff  is  not  in  the  form 
of  a  co-snretyship,  there  was  nothing  more  than  a  co-suretyship 
intended  by  the  parties. 

In  the  case  of  Dering  v.  Earl  of  Winchehea  (1)  three  parties 
became  liable  for  the  performance  of  a  bond,  and  all  executed 
different  instruments,  and  there  was  no  evidence  to  shew  that  any 
one  of  them  knew  that  the  other  was  liable,  and  yet  it  was  held 
that  they  were  all  liable  to  contribute  the  same  as  if  joined  in 
one  instrument.  That  case  is  referred  to  by  Lord  Eldon  in  Cray- 
{home  V.  Smnhurne,  and  that  learned  Judge  gives  full  sanction 
to  the  principle  there  laid  down,  for  he  says  (2) :  "  If  the  rela- 
tion of  surety  for  the  debtor  is  formed,  and  the  fact  is  that  the 
party  becomes  surety  for  both  the  principal  debtor  and  another 
surety,  not  for  the  principal  alone,  it  is  decided,  that  whether  they 
are  bound  by  several  instruments,  or  not,  whether  the  fact  is  or  is 
not  known,  whether  the  number  is  more  or  less,  the  principle  of 
equity  operates  in  both  cases,  upon  the  maxim  that  eqnaUty  is 
equity ;  the  creditor  who  can  call  upon  all  shall  not  be  at  liberty 
to  fix  one  with  payment  of  the  whole  debt ;  and  upon  the  principle 
requiring  him  to  do  justice,  if  he  will  not,  the  Court  wiU  do  it  for 
him."  So  that  in  this  case,  if  WhUing  had  signed  the  undertaking 
even  without  the  knowledge  of  Burke,  that  would  not  have  raised 
any  distinction.  I  am  therefore  of  opinion  that  if,  on  the  original 
transaction,  the  Plaintiff  had  by  a  separate  instrument^  and  at  a 
different  time,  agreed  to  become  liable,  he  would  still  have  been 
only  a  co-surety. 

Now,  on  the  24th  of  August,  the  debt  having  become  due,  it  is 
said  that  this  ill-advised  young  man  took  upon  himself  the  obliga- 
tion to  pay  the  whole  of  the  debt ;  but  upon  the  evidence  I  am 
satisfied  the  intention  was  that  he  should  be  liable  only  to  a  moiety 

(1)  1  Cox.  318.  (2)  14  Ves.  165. 


V. 
BUBKK. 
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jointly  with  Burke,  and  that  that  was  the  effect  of  the  contract     V.-O.  M. 
entered  into  hj  him.  ]g70 

I  think,  under  the  circumstances,  it  is  much  to  be  regretted  that  whitikg 
Burke,  instead  of  consenting  at  once  to  pay  half  of  the  debt,  should 
have  resisted  a  request  which  was  so  obviously  consistent  with  the 
justice  of  the  case,  and  that  he  should  have  obliged  the  Plaintiff  to 
institute  these  expensive  proceedings  to  recover  the  amount.  My 
opinion,  therefore,  is  that»  as  between  the  Plaintiff  and  the  Defen- 
dant Burke,  the  Plaintiff  has  established  his  claim,  and  the  De^ 
fendant  is  bound  to  pay  half  the  amount  which  the  Plaintiff  has 
had  to  pay  to  the  company,  and  he  must  also  pay  the  Plaintiff  his 
costs  of  the  suit.  / 

As  to  the  question  whether  the  Defendant  Clarke,  the  assignee 
of  Arthur  OruXy  is  a  necessary  party  to  the  suit,  my  impression  is 
that  he  should  not  have  been  made  a  party ;  but  I  think  the  justice 
of  the  case  will  be  met  by  giving  no  costs  as  regards  Clarke. 

Solicitors  for  the  Plaintiff:  Messrs.  Algernon  WeUs  dt  Sykes. 
Solicitors  for  the  Defendant  Burke:  Messrs.  James,  Curtis,  & 
James. 
Solicitor  for  the  Defendant  Clarke :  Mr.  Wickens. 


Thi 


S  was  a  special  case,  stated  for  the  opinion  of  the  Court 
Lydia  FduOciner,  by  her  will,  dated  the  14th  of  June,  1836,  gave 


July  27. 


FORREST  V.  PRESCOTT.  v.  c.  m. 

Charge  of  Dt^  en  Beal  Estate — EoDoiMratum  of  Personal  Estate, 

A  testatrix  gave  her  real  estate  in  trust  for  her  two  daughters,  J.  MeCarty 
and  M,  Streffl,  for  life,  and  afterwards  each  moiety  to  go  to  the  sons  'of 
each  of  her  daughters  and  their  families ;  and  after  giving  various  legacies, 
she  left  the  residue  of  her  estate  to  her  granddaughters.  Bj  a  codicil,  the 
testatrix  directed  that  certain  dehts  incurred  hy  her  for  her  son-in-law 
J.  McCarty  should  be  exclusively,  and  in  the  first  instance,  borne  by  and 
paid  out  of  the  McCarty  moiety  of  her  real  estate,  exempting  the  Streffi 
moiety  from  payment  of  such  debts : — 

EeH  that  the  codicil  amounted  to  an  express  exoneration  of  the  personal 
estate  of  the  testatrix ;  and  that  the  moiety  of  her  real  estate  devised  to 
the  MeCarty  family  was  primarily  liable  to  the  debts. 
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y.-O.  M.     certain  real  estates  to  trostees  upon  trust,  for  the  separate  use  of 

1870       her  daughters,  Isabella  McCarly  and  Mary  Slreffi,  during  their  lires, 

FoBBBST     as  tenants  in  common ;  and  after  the  decease  of  her   daughter 

Pbeboott.    I^^*f^^^  McOariff,  then  as  to  one  moiety  of  the  said  estates  in  trast 

'— *        for  her  grandsons  Justin  and  Frederick  Caleb  MeOartyy  two  sons  of 

Isabella  MeGarty,  as  tenants  in  common,  with  limitations  in  faYoor 

of  their  first  and  other  sons ;  and  in  case  of  the  death  of  either 

of  them  without  issue,  then  in  trust  for  other  members  of  the 

MeCarty  family ;  and  as  to  the  other  moiety  of  the  said  estates, 

from  and  after  the  death  of  Mary  Streffi,  in  trust  for  Bobeti 

Prescotty  a  son  of  Mary  Streffi,  for  life ;  and  afterwards  for  his  first 

and  other  sons  in  tail,  with  idtimate  limitations  to  the  MeCariij 

family. 

She  then  gave  legacies  to  each  of  the  six  daughters  of  Isaiidia 
MeCarty,  amounting  in  the  whole  to  £5000 ;  and  to  Lydia  Preseott 
and  Boberi  Preseott,  the  children  of  Mary  Streffi,  £1000  each :  and 
the  residue  of  her  property  she  gave  to  five  of  her  granddaughters, 
the  children  of  Mrs.  MeCarty,  and  appointed  Robert  MeCarty  and 
Bobert  Preseott  executors  of  her  will. 

The  testatrix,  by  a  codicil  to  her  will,  dated  the  8th  of  April, 
1837,  after  reciting  that  she  had  become  surety  for  her  son-in-law 
Justin  MeCarty  in  four  several  bonds,  for  securing  in  the  aggregate 
the  sum  of  £3976,  continued  in  the  following  terms : — **  Now,  it 
is  my  will,  desire,  and  direction  that  in  case  the  same  shall  not  be 
discharged  by  my  said  son-in-law  Justin  MeCarty,  his  heirs,  execa- 
tors,  or  administrators,  that  sum,  and  all  interest  due  thereon,  shall 
be  exclusively  and  in  the  first  instance  borne  by  and  paid  out  of 
the  rents,  issues,  and  profits  of  the  moiety  of  my  said  real  estates 
devised  by  my  said  will  to  my  daughter  Isabella  MeCarty  and  her 
sons  Justin  MeCarty  and  CaUb  Frederick  MeCarty,  and  their  issoe ; 
it  being  my  intention  and  will,  and  I  hereby  declare  and  direct^ 
that  the  other  moiety  of  my  said  real  estates  devised  by  my  said 
will  to  my  daughter  Mary  Streffi  and  her  son  Bobert  Preseott  shall 
be  exempt  from  payment  of  the  said  debt  so  due  by  me  for  the 
accommodation  of  my  said  son-in-law  Justin  MeCarty.  And  I 
further  direct  that,  in  case  the  said  sum  or  any  part  thereof,  or  of 
the  interest  thereof,  shall  be  levied  or  paid  out  of  the  said  moiety 
of  my  said  real  estates  devised  by  my  said  will  to  my  daughter 
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Mary  Streffi  and  Boberl  PreseoUy  then,  and  in  such  case,  that  the      V.-c.  M. 
amount  so  leyied  or  paid  shall  be  raised  and  repaid  out  of  the  said        1870 
moietj  so  devised  to  my  daughter  Isabel  McCarty  and  my  grand-     fobbst 
sons  Justin  MeCarly  and  Frederieh  CdUb  MeCariy,  and  their  issue,    pb^ott 

it  being  my  first  wish  and  intention  that  my  said  daughter  Mary       

Shrefi  and  her  son  Bobert  PreseoU  should  have,  take,  and  enjoy 
the  said  moiety  of  my  said  estates,  free  from  and  absolutely  dis- 
cbaiged  of  the  said  several  and  respective  debts.'' 

The  testatrix  died  in  April,  1837,  at  which  time  Justin  MoOarty, 
the  son-in-law,  was  insolvent,  and  some  few  years  after  her  death 
all  his  assets  were  realized  at  the  suit  of  the  creditors,  and  applied 
in  part  payment  of  his  debts.  He  died  in  September,  1864,  in- 
testate, and  two  of  the  debts  referred  to  in  the  codicil  of  the  tes- 
tatrix, amounting  to  £2000  and  £1752,  were  still  owing.  Since 
the  death  of  Justin  McCarty  a  sum  of  £1833  had  been  paid  to  the 
executors  of  the  testatrix,  and  had  been  invested  in  £2292  consols, 
which  now  formed  part  of  her  personal  estate. 

It  was  submitted  by  the  Plaintiffs,  the  representatives  of  the 
grauddaughters  of  the  testatrix,  who  were  legatees  under  her  wiU, 
that  this  sum  of  £2292  consols  was  not  applicable  to  the  payment 
of  the  before-mentioned  debts,  but  ought  to  be  distributed  among 
the  legatees  and  their  representatives  rateably.  The  Defendants, 
the  executors,  were,  however,  advised  that  it  was  doubtful  whether 
the  directions  in  the  codicil  were  sufficient  to  exonerate  the  per- 
sonal estate  of  the  testatrix  from  payment  of  these  debts,  and  to 
charge  tlie  same  (to  the  relief  of  the  personal  estate)  on  the  moiety 
of  her  real  estate  devised  in  trust  for  the  said  Isabella  McCarty  and 
her  issue ;  and  the  Defendants,  who  were  now  in  possession  of  the 
said  moiety  of  the  estate,  insisted  that  the  directions  were  not 
sufficient  for  that  purposa 

It  was  admitted  on  all  hands  that  the  moiety  devised  in  trust  for 
Mary  Streffi  and  her  issue  was,  as  between  it  and  the  personal 
estate,  exonerated  from  payment  of  these  debts. 

Mr.  Cotton^  Q.C.,  and  Mr.  Kekemch  for  the  Plaintiffs : — 

The  bond  debts  are  directed  by  the  codicil  to  be  paid  exclusively 
out  of  the  moiety  of  the  real  estate  given  to  the  McCarty  family ; 
and  the  words  of  the  codicil,  that  these  debts  are  to  be  paid  and 
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y.-G.  M.  borne  exclusively  and  in  the  first  instance  out  of  the  rents,  issaes^ 

1870  and  profits  of  a  certain  portion  of  the  real  estate,  are  equivalent  to 

FoBRBffT  ^^  express  exoneration  of  the  personal  estate. 


V, 

Pbeboott. 


Mr.  Pearson,  Q.C.,  and  Mr.  Wright,  for  the  Defendants: — 

The  personal  estate  is  primarily  liable  to  the  payment  of  these 
debts.  The  testatrix,  no  doubt,  intended  to  exclude  the  Sireffi 
moiety  of  the  real  estate  from  liability  in  respect  of  the  bood 
debts,  and  the  terms  of  the  codicil  are  directed  to  that  especial 
purpose,  but  she  did  not  intend  to  exonerate  the  personal  estate; 
all  she  meant  was,  that  if  it  was  necessary  to  resort  to  the  real  estate, 
then  the  McCarty  moiety  of  that  estate  was  to  be  liable  instead  of 
the  Streffi  moiety.  The  testatrix  evidently  intended  to  preserve 
the  real  estate  for  her  two  daughters  and  their  descendants,  and 
desired  that  the  debts  which  had  arisen  through  her  son-in-law 
Juriin  McCarty  should  rather  fall  upon  the  MeOarty  family  than 
upon  the  Streffi  family.  The  clause  points  only  to  the  protection 
of  one  moiety  as  between  the  two  moieties,  but  there  is  no  evidence 
that  she  intended  to  exonerate  the  personal  estate.  It  is  not 
probable  that  she  intended  to  take  from  her  own  daughter  and  the 
male  branch  of  the  McCarty  family  a  considerable  portion  of  the 
real  estate  which  she  had  settled  upon  them  in  order  to  benefit  her 
granddaughters  of  that  family.  The  law  is  settled  that  without 
words  expressly  exonerating  the  personal  estate  that  estate  will  he 
primarily  liable.  This  was  laid  down  in  CoUts  v.  Robins  (1); 
and  Bootle  v.  Blundell  (2). 

Mr.  Cotton,  in  reply: — 

The  meaning  of  the  testatrix  is  sufiiciently  shewn  by  the  words 
'^  exclusively  and  in  the  first  instance ;  "  and  the  fact  that  she  had 
another  object  in  view,  which  was  to  save  one  moiety  of  the  real 
estate  and  throw  the  debts  upon  the  other  moiety,  will  not  prevent 
the  Court  from  giving  effect  to  that  express  direction.  If  she 
had  said,  ''  all  my  debts  are  to  be  paid  exclusively  out  of  mj 
real  estate,"  that  would  have  been  sufficient  to  exonerate  her 
personal  estate. 

(1)  1  De  G.  &  S»n.  131, 142.  (2)  1  Mer.  193, 220. 
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Sib  E.  Mauns,  V.O.  :—  v.^.  M. 

The  scheme  of  this  will  is  to  make  a  complete  division  of  the       }^ 
real  estate  between  the  families  of  the  testatrix's  two  daughters.     Fobbkbp 
Then,  by  her  codicil,  she  recites  the  liability  she  had  incurred  for    PraKxyrr. 
the  debts,  not  of  herself,  but  of  her  son-in-law,  Justin  McCarty ; 
and  there  is  nothing  more  probable  than  that  she  should  intend 
those  debts  to  be  paid  out  of  that  estate  which  she  had  given  to 
the  McCki,rty  family.    It  is  said  on  the  one  side  that  the  object 
expressed  in  the  codicil  is,  as  between  the  two  moieties  of  the  real 
estate — ^if  the  real  estate  is  resorted  to  at  all — ^to  throw  the  charge 
of  these  debts  upon  the  McCarty  moiety,  but  not  to  do  so  to  the 
exoneration  of  the  personal  estate.     On  the  other  hand  it  is  said, 
and  I  think  correctly,  that  the  object  of  the  testatrix  was  to  make 
the  moiety  of  her  real  estates  given  to  the  McCarty  family  ex- 
clusively the  fund  for  the  payment  of  these  debts.    With  regard  to 
the  general  principle  there  is  no  question  whatever,  that  wherever 
there  are  debts,  in  order  to  exonerate  the  personal  estate,  there 
must  not  only  be  an  intention  to  charge  the  real  estate,  but  a  clear 
intention  to  exonerate  the  personal  estate.    But  I  take  it  to  be 
quite  clear  that  if  a  testator  says,  "  I  direct  my  debts  to  be  paid 
exclusively  out  of  my  personal  estate,"  that  is  an  exoneration  of 
the  real  estate.    If  he  says,  '*  I  direct  my  debts  to  be  paid 
exclusiyely  out  of  real  estate,"  that  is  an  exoneration  of  the 
personal  estate.    So,  if  he  says,  *'  my  debts  are  to  be  paid  out  of  a 
particular  portion  of  my  real  estate,"  that  is  an  exoneration  not 
only  of  the  personal  estate  but  of  all  other  parts  of  the  real  estate. 
Now,  it  being  the  probable  intention  of  the  testatrix  that,  out  of 
that  part  of  her  property  given  to  the  McCarty  family  the  debt 
she  incurred  for  the  benefit  of  that  branch  of  the  fsimily  should 
be  paid,  she  directs,  '^  the  same  shall  be  exclusively  and  in  the  first 
instance  borne  by  and  paid  out  of  the  rents,  issues,  and  profits  of 
the  moiety  of  my  said  real  estates  devised  "  to  the  McCarty  family. 
I  think  that  means  "  my  personal  estate  is  not  to  pay  it  at  all, 
but  it  is  to  be  paid  out  of  my  real  estate."    So  far  as  the  McCarty 
moiety  would  be  sufficient,  it  is  to  be  paid  exclusively  out  of  that, 
to  the  exoneration  of  the  other  moiety  given  to  Mrs.  Streffi,  and  so 
as  to  exonerate  the  personal  estate  from  the  payment. 
I  am,  therefore,  of  opinion  that  the  sum  of  £2292,  which,  I  am 
You  X.  2  r  2 
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V.-0.  M.     told,  would  be  applicable  to  the  payment  of  legacies,  is  to  be  bo 
1870        applied,  and  not  to  the  payment  of  the  debts. 


V.  Solicitors  for  the  Plaintiffs :  Messrs.  Freshfield. 

Solicitors  for  the  Defendants :  Messrs.  B.  M.  dt  F.  Lowe. 


Jtdy  28. 


V..C.  M.  PERBIEB  V.  JAY. 

1870 

Sjpeciol  Power  of  Appointment — Payment  of  Debts, 

A  testatrix  having  a  general  power  to  apix>int  £500,  and  a  special  pcmer 
to  appoint  the  residue  of  certain  property,  gave  all  her  real  and  persoiuil 
estate  whatsoever  and  wheresoever,  and  of  which  she  had  any  power  to 
appoint  or  dispose  of,  to  trustees,  in  the  first  place  to  pay  her  debts,  funeral  and 
testamentary  expenses,  and  then  to  divide  the  residue  between  the  objects 
of  the  special  power : — 

Eeldf  that  the  special  power  was  well  executed. 

Clogstoun  v.  Walcott  (1)  not  followed. 

X  HIS  was  a  special  ease. 

Etehard  Ferrier,  by  his  will,  dated  the  2nd  of  November,  1864, 
devised  and  bequeathed  his  real  and  personal  estate  to  trustees  to 
sell  and  divide  the  proceeds  amongst  his  children,  with  a  proviso 
as  to  the  shares  given  to  his  daughters  that  the  trustees  should 
hold  the  same,  in  default  of  their  having  children^  upon  trust  to 
raise  the  sum  of  £500  for  the  benefit  of  such  persons  and  in  such 
manner  as  each  of  his  daughters  should  by  will  or  codicil  appoint, 
and  to  stand  possessed  of  the  residue  of  such  share  ''upon 
trust  for  all  or  any  one  or  more  exclusively  of  the  other  or  others 
of  the  brothers  and  sister,  in  such  parts,  shares,  and  proportions, 
and  in  such  manner  in  all  respects  as  such  daughters  "  by  will  or 
codicil  should  *' nominate,  direct  or  appoint,  give  or  bequeath  the 
same,  or  any  part  thereof,"  and  in  default  of  appointment  upon 
certain  trusts  over. 

Bichard  Ferrier  died  oh  the  27th  of  December,  1868,  leaving 
five  children,  three  sons  and  two  daughters.  Mary  Ferrier,  one  of 
the  daughters,  made  her  will,  dated  the  23rd  of  January,  1869,  and 

(1)  13  Sim.  623. 


V. 

Jay, 
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thereby,  after  appointing  her  brothers  Richard  and  Edward  her     v..o.  al 

executors,  she  proceeded  as  follows : — ^*  I  give,  devise,  and  bequeath        isro 

all  and  eyery  my  real  and  personal  estate  whatsoever  and  where-     furieb 

soeyer,  and  of  which  I  hare  any  power  to  appoint  or  dispose  by 

this  my  will,  unto  my  said  brothers  Bichard  and  Edward,  their 

heirs,  executors,  administrators,  and  assigns,  according  to  the  nature 

and  tenure  thereof  respectively,  upon  trust  to  sell  and  convert 

the  same,  and  stand  possessed  of  the  proceeds  upon  trust  by,  with, 

and  out  of  the  said  moneys  respectively  to  pay  and  satisfy  all  my 

jost  debts,  funeral  and  testamentary  expenses,  and  all  expenses 

incident  to  the  trusts  hereby  directed ;  and  upon  further  trust  to 

lay  out  and  invest  the  surplus  of  the  same  moneys  in  manner 

herein  mentioned/'     And  she  then  declared  certain  trusts  of 

such  investments  in  fietvour  of  her  brothers  and  sister. 

By  a  codicil,  dated  the  same  day,  Mary  Ferrier  revoked  the 
trusts  in  her  said  will  declared  in  favour  of  her  brothers  and  sister, 
and  she  thereby  directed  that  the  trustees  of  her  said  will  should 
stand  possessed  of  the  moneys  to  arise  from  the  sale  and  conversion 
of  her  real  and  personal  estate,  and  other  of  her  moneys,  upon  trust 
thereout  to  set  apart  £1000,  and  invest  the  same  and  pay  the 
income  to  her  sister  for  life ;  and  upon  further  trust  to  pay  £500 
to  her  brother  Bichardj  and  to  divide  the  residue  equally  between 
her  three  brothers. 

Mary  Ferrier  died  on  the  22nd  of  March,  1869,  a  spinster. 
Keither  at  the  date  of  her  will  nor  at  her  death  had  she  any  real 
estate,  and  the  value  of  the  property  she  was  entitled  to,  beyond 
her  interest  under  her  father's  will,  did  not  amount  to  £100.  Her 
debts,  funeral  and  testamentary  expenses,  did  not  exceed  £500. 

The  questions  argued  were,  whether  the  will  was  an  exercise  of 
the  special  power  to  appoint  among  brothers  and  sisters  and 
their  issue ;  and  which  wero  the  trustees  to  carry  out  the  trusts  of 
the  appointed  funds. 

Mr.  Inee,  for  the  Plaintiffs  who  would  take  under  the  power  :— 

This  case  comes  within  the  decision  in  Cowz  v.  Foster  (1),  where 
'a  testator  having  a  power  to  appoint  real  estate  among  children, 
gave  all  his  real  and  personal  estate  whereof  he  had  power  to 

(1)  IJ.  &  H.  30. 

2  T  2  2 


V, 

Jat. 
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y^O.  M.     dispose  upon  trust  to  sell  and  apply  the  proceeds  in  payment  of 
1S70       his  debts,  funeral  and  testamentary  expenses,  and  to  divide  the 

Fjebbub  surplus  among  his  children;  and  it  was  held  that  though  the 
debts  and  expenses  could  not  be  paid  out  of  the  settled  estate,  the 
appointment  >yas  not  thereby  invalidated.  In  that  case  it  did  not 
appear  whether  the  personal  estate  was  sufficient  to  satisfy  the 
debts.  The  property  over  which  the  testatrix  had  a  general 
power  to  appoint  under  her  father's  will  was  more  than  sufficient 
to  pay  her  debts  and  funeral  and  testamentary  expenses,  and  she 
must  be  considered  as  having  intended  to  direct  that  property  to  be 
applied  in  payment  of  those  debts  and  expenses. 
[He  also  referred  to  Stiffdm  on  Powers  (1).] 

Mr.  Sargantf  for  the  persons  interested  in  default  of  appoint- 
naent : — 

The  case  of  CloffUoun  v.  WdhM  (2)  is  an  authority  in  direct 
opposition  to  that  of  Coim  v.  Foster  (3).  The  testatrix  in  that  case 
had  power  to  appoint  in  favour  of  her  children,  and  she  appointed 
all  the  property  which  she  had  power  to  dispose  of  to  trustees  in 
trust,  after  payment  of  her  debts,  funeral  and  testamentary- 
expenses,  to  invest  the  residue  in  favour  of  her  children.  She 
died  possessed  of  property  not  included  in  the  power  of  appoint- 
ment, more  than  sufficient  to  pay  her  debts  and  expenses,  but  yet 
it  was  held  that  her  will  was  not  a  good  exercise  of  the  power. 
Here  it  is  expressly  stated  that  the  property  of  the  testatrix  not 
derived  under  her  father's  will  was  not  sufficient  to  pay  her  debts, 
consequently  the  power  cannot  be  held  to  be  well  executed. 

Mr.  North,  for  the  trustees  under  the  will  of  Richard  FerrieTy 
submitted  that  they  were  the  proper  persons  to  carry  out  the  busts 
of  the  will. 

Sir  B.  Malins,  V.C.  :— 

Upon  this  question  two  authorities  have  been  cited,  in  whicb 
Vice-chancellor  ShadweU  and  yice-Chancellor  Wood  decided  dif- 
ferent ways.    In  this  conflict  I  should  be  bound  to  follow  the  later 

(1)  Vol.  ii.  pp.  372,  378.  (2)  18  Sim.  62a 

(3)  IJ.  A  H.  30. 
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of  the  two  decisions^  becaase  I  must  presume  that  Vice-Chancellor     V.-O.  M. 
Wood  had  in  his  mind  all  the  previous  authorities  upon  the       1870 
Kubject,  though  it  does  not  appear  that  the  case  of  Cloffstoun  v.     FmixB 
Wakott  (1)  was  cited  in  the  argument  of  Cow^  y.  Fader  (2).    But,       j'^* 

independently  of  that  ground,  I  should  desire  to  decide  this  case       

upon  principle.  The  testatrix,  by  her  will,  professes  to  giye  all  her 
real  and  personal  estate  whatsoever  and  wheresoever,  and  of  which 
she  had  any  power  to  appoint  or  dispose  of,  to  her  brothers  upon 
trust  to  sell  and  convert  the  same,  and  out  of  the  said  moneys  re- 
spectively to  pay  all  her  debts,  funeral  and  testamentary  expenses ; 
and  she  then  proceeds  to  dispose  of  the  surplus  in  favour  of  her 
brothers  and  sister,  who  were  the  objects  of  the  special  power. 
Now,  when  she  directs  her  own  debts  to  be  paid  we  may  suppose 
that  she  intended  that  they  should  come  out  of  that  portion  of  the 
property  over  which  she  had  a  general  power,  and,  upon  the  well- 
known  rule  of  reddendo  nngula  singvJiSy  it  may  well  be  supposed 
that  she  meant  her  debts  to  come  out  of  that  property  which  was, 
in  effect,  her  own,  and  the  rest  to  pass  to  those  who  were  the  objects 
of  the  special  power.  I  should  say,  therefore,  that  on  principle 
she  has  well  exercised  her  power,  but  I  am  relieved  from  difficulty 
iu  this  case  by  the  decision  of  the  Lord  Ohancellor,  when  Vice- 
Cliancellor,  in  Cowx  v.  Foster^  although  I  regret  that  the  case  of 
Clogdoun  v.  Walcoit  does  not  appear  to  have  been  there  cited. 
I  think,  however,  that  the  decision  in  Covox  v.  Foeter  is  founded  on 
sound  principles.  Upon  the  question  as  to  which  trustees  are  to 
carry  out  the  trusts  of  the  appointed  fund,  I  must  again  follow  the 
decision  in  Cowx  v.  Foster^  and  direct  that  the  trustees  of  Mary 
Ferrier'a  will  are  the  proper  persons. 

Solicitors  for  the  Trustees :  Messrs.  Norris,  AHen,  dt  Carter. 
Solicitors  for  the  other  Parties :  Messrs.  Woodcock  db  Byland. 

(1)  13  Sim.  523.  (2)  IJ.  &  H.  30 
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V.O.  H.  In  re  SABER'S  TRUSTS. 

*^vw  Assignment /or  Benefit  of  Creditora^Neglect  of  Creditor  to  sign^Accession  by 

July  28.  Acquiescence, 

A  debtor  executed  an  assignment  to  trustees  for  tlie  benefit  of  his  creditors 
in  consideration  of  their  covenanting  not  to  take  any  proceedings  against  him 
for  three  years,  and  it  was  provided  that  those  creditors  who  should  not 
execute  the  deed  within  six  months  should  be  excluded  from  the  benefits 
conferred  thereby.  One  of  the  creditors  neglected  to  sign  the  deed,  bat 
acquiesced  in  it,  and  took  no  proceedings  against  the  debtor : — 

Eeldf  that  such  creditor,  having  treated  the  deed  as  valid,  and  acquiesced 
in  its  provisions,  was  entitled  to  the  benefits  conferred  by  it. 

r>Y  an  indenture  dated  the  30th  of  January^  1851^  H.  F.  Baber 
conyejed  all  his  property  which  he  had  power  to  dispose  of  to 
trustees  for  the  benefit  of  his  creditors  in  consideration  of  their 
covenanting  not  to  arrest  him  or  take  proceedings  against  him  for 
the  recovery  of  their  debts  for  the  space  of  three  years ;  and  the 
indenture  contained  a  declaration  that  such  creditors  of  H.  F. 
Baber  as  should  not  sign  and  execute  it  within  six  months  ibm 
the  date  thereof  should  be  excluded  from  participating  in  the 
benefits  conferred  thereby. 

The  schedule  to  this  deed  included  the  name  of  Wm.  DowdesweU 
as  one  of  the  creditors,  and  the  debt  due  to  him  by  H.  F.  Baber, 
amounting  to  £10>500,  was  set  down  among  the  other  debts. 

H.  F.  Baber  died  some  time  in  the  year  1869,  and  in  the  latter 
part  of  that  year  certain  sums  of  money  comprised  in  the  deed  of 
1851  came  into  the  hands  of  the  trustees  suflBcient  to  pay  a  dividend 
to  such  of  the  creditors  as  were  entitled  to  receive  tiie  same. 

The  Petitioner,  William  JDowdesweU^  had  never  signed  the  deed 
of  1851|  and  the  trustees  of  that  deed,  when  applied  to  by  the 
Petitioner,  although  they  admitted  the  correctness  of  his  daim, 
alleged  that  they  should  not  be  justified  in  paying  the  amount 
claimed  without  the  sanction  of  the  Court,  on  the  ground  that  the 
deed  of  1851  had  not  been  executed  by  him. 

The  sum  to  which  the  Petitioner  would  have  been  entitled 
amounted  to  £750  3«.  lOd,  which  had  been  paid  into  Court  by 
the  trustees  of  the  deed. 
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The  Petition  now  asked  that  that  amotint  might  be  paid  out  to     y.-0.  M. 
him,  and  alleged  that  he  had  all  along  acquiesced  in  the  deed,  and       i870 
had  frequently  communicated  with  the  trustees  upon  the  subject       ^^ 
thereof,  but  that  never  having  seen  the  deed,  he  was  not  aware  of     1^'^'^ 

the  provision  rendering  it  necessary  that  it  should  be  executed  by       * 

the  creditors  within  six  months.  He  submitted,  however,  that  by 
his  acquiescence,  and  his  abstaining  from  taking  proceedings 
against  the  said  H.  F.  Bdber,  the  debtor  had  had  all  the  benefit  of 
the  deed  as  against  him,  which  was  the  license  from  arrest  or 
other  proceedings  for  the  space  of  three  years. 

Mr.  Olasse,  Q.C.,  and  Mr.  Lawsony  for  the  Petitioner : — 

The  evidence  in  this  case  proves  that»  although  Mr.  BowdesweU 
did  not  sign  this  composition  deed,  he  acquiesced  in  it,  and  all 
parties  considered  that  he  was  to  have  the  benefit  of  it.  Mr. 
Bowdesmll  might  have  taken  proceedings  against  Mr.  Bdber^  but 
under  the  belief  that  he  was  affected  by  the  deed,  no  proceedings 
were  taken ;  consequently  Mr.  Boiber  had  the  benefit  of  the  con- 
sideration upon  which  the  deed  was  founded. 

In  Spottiswoode  v.  Stoekdale  (1)  Lord  Eldon  laidjt  down  that  if 
a  creditor  acts  under  a  deed,  and  thereby  treats  it  as  valid,  he 
will  be  entitled  in  equity  to  the  benefit  of  the  deed,  although  he 
may  not  have  executed  it  within  the  prescribed  time;  and  in 
Ex  parte  Jerrard  (2)  Lord  Cottenham  said :  '^  It  is  a  known  rule 
that  all  the  creditors  of  an  insolvent  need  not  actually  sign  a 
composition  deed ;  but  if  they  concur  and  act  under  it,  the  Court 
will  consider  it  as  obligatory  as  if  they  had  signed."  The  same 
decision  was  arrived  at  by  Vice-Chancellor  Wood  in  Whiimore  v. 
Turquand  (3),  which  was  afiirmed  on  appeal  (4).  The  only  case 
opposed  to  this  doctrine  is  that  of  Lane  v.  Husband  (5) ;  but  there 
the  Yice-Chan'cellor  decided  on  the  ground  that  the  debtor  could 
not  have  the  benefit  of  the  consideration  upon  which  the  deed  was 
based. 

Mr.  BardeweU,  for  the  trustees,  submitted  that,  as  the  authorities 
now  stood,  and  having  regard  to  the  case  of  Lane  v.  EuAand,  they 

(1)  Coop.  G.  102.  (3)  IJ.  &  H.  444. 

(2)  3  Deac.  1.  (4)  2  D.  F.  &  J.  107. 

(5)  14  Sim.  656. 


556  EQUITY  OASES.  [L.  R 

Y.-G.  M.  were  not  justified  in  paying  the  money  over  to  Mr.  Dowdesivdl 

1870  without  the  sanction  of  the  Court.    The  consideration  in  this  deed 

'  In  re  was  the  covenant  to  be  executed  by  the  creditors  that  they  would 

Babe»'s  ^q^  ^]j0  proceedings  against  the  debtor  for  three  years ;  and  this 

—  covenant  was  never  executed  by  the  Petitioner. 

Sir  R.  Malins,  V.C.  :— 

There  is  no  reasonable  doubt^  I  think^  of  the  law  affecting  ihi^ 
case.  It  appears  that  most  of  the  creditors  executed  the  deed  of 
January,  1851,  but  Mr.  DoudestpeU  did  not  do  so ;  still  he  acqui- 
esced in  the  deed.  A  dividend  has  now  become  payable  to  the 
creditors  under  that  deed,  and  the  trustees,  having  paid  the  other 
creditors  the  dividend  to  which  they  are  entitled,  have  paid  the 
balance  into  Court,  to  which  Mr.  Dowde9well  would  have  been 
otherwise  entitled. 

It  is  clear  from  the  provisions  of  the  deed  that  the  legal  repre- 
sentatives of  Mr.  Bdher  can  have  no  claim  to  the  money  until  all 
the  creditors  are  paid  in  full.  This  money,  it  appears,  would  not 
be  sufficient  to  satisfy  all  the  creditors ;  therefore,  if  Mr.  Bowies- 
well  is  not  entitled  to  it,  it  will  go  to  increase  the  dividend  to 
the  other  creditors.  The  only  question,  then,  is,  whether,  by  reason 
of  Mr.  Dowdeswell  not  having  executed  the  deed  within  six  months, 
in  pursuance  of  the  clause  contained  in  it,  he  is  to  be  excluded 
from  participating  in  the  benefits  under  the  deed.  The  case  of 
Lane  v.  Husband  (1),  which  has  been  cited,  appears  to  stand 
entirely  by  itself,  and  I  should  have  great  difficulty  in  following 
it ;  but  the  view  taken  by  Lord  Eldon  in  the  case  of  Spoiiiswoods 
V.  StoeJcdaJe  (2)  seems  to  embrace  the  whole  subject.  He  says :  "  I 
take  it  to  be  quite  clear  that  if  creditors  are  to  execute  a  deed  of 
assignment  by  a  time  stated  therein,  and  it  is  provided  by  the 
deed  that  in  case  they  do  not  do  so,  the  deed  shall  be  null  and 
void  ;  in  case  they  do  not  execute  the  deed  within  that  time,  the 
deed  is  void  at  law.  This  deed,  therefore,  was  void  at  law  for  that 
reason.  But  it  is  the  constant  course  in  equity  that  if  creditors 
act  under  such  a  deed,  and  thereby  treat  it  as  valid,  although  they 
have  not  executed  it,  a  Court  of  Equity  will  also  act  under  it^  and 
treat  it  as  valid,  whether  such  creditors  have  signed  it  or  not" 

(1)  14  Sim.  666,  (2)  Coop.  G.  102, 105. 
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On  this  principle,  which  commends  itself  by  its  sound  sense  and  V.-0.  M. 
justice,  I  think  that  Mr.  DowdesweH  has  established  his  title  to  the        1870 

fand  in  Court.  jJ^T^ 


Solicitors  for  the  Petitioner :  Messrs.  Bedpath  &  Eoldsworth. 
Solicitors  for  the  Trustees :  Messrs.  Bttrton,  Yeaies,  dt  Hart, 


Baber's 
Trustb. 


MOUNSEY  V.  EARL  OP  LONSDALE.  v..c.  bi. 

ATTORNEY-GENERAL  ».  EARL  OF  LONSDALE.      ^s^o 

Costa — Motion  ordered  to  stand  over  tiU  the  Hearing,  ^'    " 

In  a  suit  to  restrain  the  erection  of  a  jetty  in  a  river,  a  motion  for  an  injunc- 
tion was  ordered  to  stand  over  till  the  hearing,  and  no  direction  was  given  as 
to  costs.  At  the  hearing  a  decree  was  made  for  a  perpetual  injunction,  with 
costs,  but  the  costs  of  the  motion  were  not  mentioned  in  the  decree : —     ^ 

Jleld,  that  the  costs  of  the  motion  were  costs  in  the  cause.  /?y^^*  y> 

IN  October,  1864,  the  Plaintiff,  Mr.  Mounsey,  filed  the  original 
bill  in  this  suit  against  the  Earl  of  Lonsdale  for  an  injunction  to 
restrain  the  Defendant  from  continuing  or  completing  the  con- 
stniction  of  a  jetty  in  the  bed  of  the  river  Eden  so  as  to  injure  the 
Plaintiff's  land.  In  the  same  month  a  motion  was  made  for  an 
interim  injunction,  and  was  ordered  to  stand  over  till  the  hearing 
of  the  cause,  but  the  order  gave  no  direction  as  to  the  costs  of  the 
motion. 

In  January,  1865,  the  information  and  amended  bill  was  filed, 
praying  for  an  injunction  to  restrain  the  Defendant  from  continu- 
ing or  completing  the  construction  of  the  jetty  so  as  to  injure  the 
Plaintiff's  land,  or  so  as  to  interfere  with  the  free  use  and  naviga- 
tion of  the  river  as  a  public  navigable  stream  or  highway. 

Upon  the  hearing  of  the  cause  in  December,  1868,  as  reported  (1), 
a  decree  was  made  for  a  perpetual  injunction  according  to  the 
prayer  of  the  information  and  bill,  and  the  Defendant  was  ordered 
to  pay  the  costs  of  the  suit    The  affidavits  filed  in  support  of,  and 

(1)  Law  Rep.  7  Eq.  877. 
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in  opposition  to,  the  motion  were  read  and  used  at  the  hearing, 
bat  the  decree  was  silent  as  to  the  costs  of  the  motion. 

The  Taxing  Master,  in  taxing  the  PlaintifiTs  costs  of  the  suit, 
disallowed  the  costs  of  the  motion,  including  the  costs  of  the 
affidavits. 

This  was  an  application  on  behalf  of  the  Plaintiff,  hj  summons 
adjourned  from  Chambers  at  the  request  of  the  Defendant^  to 
review  the  taxation  as  to  the  disallowance  of  the  costs  of  the 
motion. 

Mr.  Olasse,  Q.O.,  and  Mr.  MatMS^,  for  the  Plaintiff: — 

The  Plaintiff  is  entitled  to  his  costs  of  the  motion  as  costs  in  the 
cause.  The  Plaintiff  was  bound,  according  to  the  practice  of  the 
Court,  to  move  for  an  interlocutory  injunction  to  prevent  the  De- 
fendant from  completing  the  jetty  before  the  hearing  of  the  cause ; 
the  motion,  therefore,  was  a  part  of  the  machinery  for  the  determi- 
nation of  the  cause,  and  as  the  suit  has  been  entirely  successful,  the 
motion  must  be  considered  a  successful  motion  under  the  rules  laid 
down  by  Sir  John  Leach  (1) ;  BeUs  v.  Olifford  (2).  In  SteveM  v. 
Keaiing  (3)  the  Defendant,  upon  the  bill  being  dismissed  with 
costs,  was  held  entitled  to  his  costs  of  a  motion  for  an  injunction, 
although  the  injunction  had  been  granted.  If  necessary,  the 
Court  will  make  a  separate  order  for  the  taxation  and  payment 
of  these  costs,  as  in  Yiney  v.  Chaplin  (4).  At  all  events,  the 
costs  of  the  affidavits  which  were  read  at  the  hearing  and  entered 
in  the  decree  must  be  allowed. 

Mr.  Wuikens^  for  the  Defendant : — 

The  sole  question  upon  this  application  is,  whether,  according  io 
the  rules  and  practice  of  the  Courts  the  costs  of  a  motion,  upon 
which  no  order  has  been  made,  except  that  it  should  stand  over  to 
the  hearing,  are  costs  in  the  cause,  and  it  is  submitted  that  they 
are  not :  Morga/n  and  Davey  on  Costs  (5),  and  the  cases  there  cited. 
The  Plaintiff  ought  to  have  asked  for  these  costs  at  the  hearing, 
and  the  Court  would  then  have  heard  argument  on  the  question 


(1)  1  S.  &  S.  357. 

(2)  IJ.  &  H.  74. 


(5)  Pages  33, 31 


(3)  1  Mac.  A;  G.  659. 

(4)  3  De  a.  &  J.  282. 
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whether  they  ought  to  be  allowed :  his  proper  coarse  now  would  be 
to  make  a  special  application  under  the  liberty  to  apply  in  the 
decreCi  as  in  Viney  y.  Chaplin  (I),  and  then  the  question  might  be 
argued  on  the  merits.  What  he  now  asks  is  simply  to  review  the 
Taxing  Master's  certificate,  which,  as  the  decree  stands,  is  quite 
correct. 

Mr.  Olasse,  in  reply : — 

In  Viney  y.  Chaplin  the  costs  of  the  motions  had  been  reserved 
to  the  hearing.  In  this  case  the  order  upon  the  motion  gave  no 
direction  as  to  costs. 


1870 


MOUNBBT 

V. 

EABLOr 

liOKBDALE. 
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Gbnkbal 

V. 
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loksdale. 


Sir  R  Malins,  V.O.  : — 

Upon  the  hearing  of  this  cause  I  made  a  decree  by  which  the 
Defendant  was  ordered  to  pay  the  costs  of  the  suit.  The  object  of 
the  suit  was  to  prevent  the  Defendant  from  continuing  (when  the 
bill  was  originally  filed)  the  erection  of  a  jetty  in  the  river  Eden* 
When  the  cause  came  on,  I  believe  the  jetty  was  practically  com- 
pletely finished,  but  the  result  of  my  decree  was  to  direct  the 
Defendant  to  remove  it.  While  it  was  in  course  of  erection,  a 
motion  to  prevent  its  continuance  was  made  before  Vice-Chancellor 
Kinderdey  on  the  14th  of  September,  1864.  The  bill  was  after- 
wards amended,  and  it  was  then  made  an  information  as  well  as  a 
bill  On  the  motion  before  yice-Chancellor  Eindersley,  which,  in 
fact,  involved  the  whole  merits  of  the  case,  the  Yice-Chancellor 
thought  it  was  a  case  to  be  decided  at  the  hearing ;  and,  as  the 
work  was  mainly  completed,  he  thought,  and  no  doubt  correctly 
and  properly  thought,  that  it  was  a  case  of  very  considerable  im- 
portance, public  and  private,  and  that  the  hearing  of  the  cause 
was  the  proper  time  to  decide  the  question.  That  motion  was 
one  which  it  would  have  been  impossible  for  the  Plaintiff  to  avoid 
makmg;  unless  he  gave  up  his  cause;  because,  if  he  had  stood  by 
and  acquiesced  without  remonstrance  in  the  erection  of  the  jetty, 
without  coming  before  the]  Court,  it  would,  to  my  mind,  have  been 
fatal,  or  almost  £atal,  to  his  success  at  the  hearing,  in  accordance 
with  the  practice  of  the  Court,  as  laid  down  in  Bacon  v.  Janes  (2), 
that  in  such  cases  the  plaintiffi  in  order  to  succeed  at  the  hearing, 

(1)  3  De  a  &  J.  282.  (2)  4  My.  &  Gr.  433, 438. 


Lonsdale. 


560  EQUITY  OASES.  [L  R. 

y.-0.  M.     mast  make  an  interlocutory  application.    The  affidavits  ma  ie  on 
1870       the  motion  were  read  at  the  hearing  of  the  cause.    Now,  when  I 

MoDMSET     ordered  that  Lord  Lonsdale  should  pay  the  costs  of  the  Bait>  iny 

EabL  of     d^^®®  w^  wholly  silent  on  the  subject  of  the  costs  of  the  motion. 

LoNSDALB,    What  I  have  now  to  decide  is,  whether  the  costs  of  the  motion  are 

Attobnet-   or  are  not  to  be  paid  by  Lord  Lonsdale. 
BNKBAL        Now,  is  it  a  successful  or  an  unsuccessful  motion  ?    Nothing,  in 

r^nA^'  my  opinion,  is  more  clearly  settled  than  that  the  costs  of  a  suc- 
cessful motion  in  a  cause  are  costs  in  the  cause.  That  has  been 
the  settled  rule  of  the  Court  ever  since  1823,  if  it  was  not  settled 
before.  If,  therefore,  this  was  a  successful  motion,  as  a  matter  of 
course  the  costs  were  costs  in  the  cause,  and  ought  to  have  been 
taxed  as  against  the  Defendant.  If  it  was  an  unsuccessful  motioD, 
then  the  FlaintiiT  would  not  have  the  costs  unless  they  were  giren 
to  him  by  the  Court  specially.  Was  it,  then,  a  successful  or  an 
unsuccessful  motion  ?  I  consider  that  it  was  a  successful  motion. 
It  had  this  success,  that  it  did  not  fail ;  it  was  not  dismissed,  but,  on 
account  of  the  convenience  of  the  Court  and  the  importance  of  the 
question,  the  Court  thought  that  it  ought  to  stand  over  to  the 
hearing  of  the  cause ;  and  at  the  hearing  the  motion  as  well  as  the 
hearing  was  on,  and  the  affidavits  made  in  the  one  were  used  in 
the  other.  I  am  told  that  the  Taxing  Master  has  not  given  the 
costs  of  the  affidavits  mentioned  in  the  decree.  If  that  is  so,  I 
think  he  has  miscarried,  because,  when  affidavits  are  used  at  the 
hearing  of  a  cause,  it  is  the  duty  of  the  Taxing  Master,  in  my 
opinion,  to  allow  the  costs  of  all  affidavits  which  are  mentioned  in 
the  decree. 

With  regard  to  the  costs  of  the  motion,  I  have  not  a  shadow  of 
doubt  now  of  what  my  intention  at  the  hearing  of  the  cause  was, 
because  it  was  a  very  troublesome  one,  and  I  took  considerable 
time  in  considering  it  In  making  up  my  mind  and  writing  my 
judgment  I  had  to  read  again  and  again  every  one  of  the  affidavits, 
and  as  they  contributed  materially  to  the  success  of  the  cause,  I 
should  have  been  guilty  of  monstrous  injustice  if  I  had  been  asked 
to  give  the  costs  to  the  Plaintiff  and  had  not  given  them.  Mr. 
Wickens  says  that  I  should  have  heard  arguments  from  him  and 
Mr.  Jessel  on  the  question.  I  am  perfectly  satisfied  that  no  length 
of  argument,  and  no  earnestness  of  ai^ment>  would  ever  haye 
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convinced  me  that  I  was  not  bound  to  give  those  costs.    Upon  the     y.^.  M. 
principles  which  are  established  the  Plaintiff  was  clearly  entitled  to        is70 
them.    If  I  had  had  any  donbt  upon  the  subject^  there  can  hardly    liouN^ 
be  any  question  that  the  opinion  of  the  present  Lord  Chancellor,         *• 
when  Vice-Chancellor,  in  Betts  v.  Clifford  (1),  would  have  been  cited    Lonsdauc. 
to  me.   He  has  there  laid  down  that  it  would  be  a  very  short  measure    Att^bnet- 
of  justice  indeed,  when  a  Plaintiff  comes  forward  to  this  Court  with       "^^R^^ 
an  interlocutory  application,  and  succeeds  ultimately  in  his  cause,    ^^^ri.  of 

that  he  is  not  to  have  the  costs  of  that  interlocutory  application,        

which  has  been  necessitated  by  the  conduct  of  the  Defendant.  It 
has  been  shewn  that  the  erection  of  a  pier  half-way  across  the 
river  Eden  was  an  improper  proceeding  on  the  part  of  Lord  Lona- 
dale,  for  which  he  has  had  to  pay ;  and  I  think  I  should  be  meting 
out  to  the  Plaintiff  a  very  narrow  measure  of  justice  if  I  did  not 
order  the  Defendant  to  pay  the  costs  of  the  motion  as  well  as  the 
costs  of  the  cause  generally.  I  consider  that  on  every  principle  of 
justice  I  am  bound  to  direct  that  the  Taxing  Master  now  do  tax 
the  costs  of  the  motion,  and  in  doing  so  I  think  I  am  only  acting 
in  strict  accordance  with  Vin&y  v.  Chaplin  (2),  and  also  with  my 
own  decision  in  the  case  of  Harris  v.  HiUiard  (3),  where  I  ordered 
that  the  costs  of  a  motion  should  be  given,  although  my  decree 
had  been  silent  as  to  those  costs. 

On  all  these  grounds  I  am  of  opinion  that  the  costs  must  be 
given,  and  I  am  also  of  opinion  that  Lord  Lonsdale  must  pay 
the  costs  of  t)ie  adjournment  of  this  summons  into  Court. 

Solicitors  for  the  Plaintiff:  Messrs.  Orajfy  Johnston,  &  Mounsey. 
Solicitors  for  the  Defendant :  Messrs.  EUis  dt  Ellis. 

(1)  IJ.ScH,  74.  case  the  Plaintiff  presented  a  petition 

(2)  3  De  G.  &  J.  28*2.  ^nder  the  liberty  to  apply  in  the  decree. 

(3)  20  L.  T.  (N.S.>  .216.    In  that 
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V^.  M.  GULLY  V.  DAVIS. 

Charge  ujpon  Seal  Estate — Testatcr  possessed  of  Ltaxholds  and  no  Frtdtdds. 

A  testator  gave  his  real  estate  upon  trust  to  pay  to  his  hoosekeeper  129. 
per  week,  and  the  rexnainder  of  the  rents  and  profits  to  be  divided  as  tfaeran 
mentioned.  The  testator  had  no  freehold  estate,  but  he  had  Ifliwaho^^i  for  a 
long  term,  which  he  always  believed  to  be  of  freehold  tenure : — 

Hdd,  that  the  leaseholds  were  charged  with  the  weekly  payment 

Charles  BV88HLL,  by  Us  wUl, dated  the  16th  of  November, 
1869,  gave  and  devised  all  his  real  estate  to  trustees  upon  trust 
to  pay  to  his  housekeeper,  Ann  OuUy,  the  sum  of  12s.  per  week, 
and  the  remainder  of  the  rents  and  profits  of  his  real  estate  to  be 
divided  as  therein  mentioned ;  and  the  testator  gave  and  bequeathed 
all  his  personal  estate  to  his  executors  upon  trust  to  divide  ihe 
same  between  his  daughter  Mary  Drew  and  his  grandchild  Oeorge 
May. 

The  testator  had  not,  at  the  date  of  his  will,  or  at  the  time  of 
his  death,  any  real  estate,  but  he  was  possessed  of  estates  which  he 
believed  in  his  lifetime  to  be  of  freehold  tenure,  but  which,  sinoe 
his  death,  had  been  discovered  to  be  leaseholds  for  long  terms  of 
years. 

Ann  QuUy,  the  housekeeper,  filed  this  bill  for  a  declaration  that 
she  was  entitled,  out  of  such  leasehold  estates,  or  the  rents  and 
profits  thereof,  to  be  paid  the  weekly  sum  of  128.  by  the  will 
bequeathed  to  her. 

The  question  was  raised  upon  demurrer  to  the  bilL 

Mr.  J.  T.  Humphry f  in  support  of  the  demurrer,  cited  Wib(m  v. 
Eden  (1). 

Mr.  Freelinffi  for  the  bill,  was  not  called  upon. 

Sir  B.  Malins,  V.C.  : — 

The  testator  made  his  will  in  1869 ;  consequently,  in  conformity 
with  the  Wilb  Act  (1  Vict  c.  60),  this  testator  must  be  con- 

(1)  18  Q,  B.  474. 


VOL.  X.]  BQUITT  GASES.  563 

sidered  as  speaking  at  the  time  of  his  death.    The  bill  states  that     y.-0.  M. 
at  the  time  of  his  death,  as  well  as  at  the  date  of  his  will,  he  was       1870 
possessed  of  an  estate  which  he  believed  to  be  of  freehold  tenure,      gullt 
but  it  turns  out  that  the  estate  is  a  leasehold  for  a  long  term  of      ^^ 

years.    Therefore,  believing  the  estate  to  be  freehold,  he  charges       

it  with  the  payment  of  12&  per  week  to  his  housekeeper  for  life, 
and  he  gives  his  personal  estate  in  another  direction. 

Now,  nothing  is  better  settled  than  that  when  a  testator  gives 
freehold  estate  at  a  particular  place,  and  it  turns  out  that  he  has 
no  freehold  estate  at  that  place,  but  he  has  leasehold  estate,  the 
leasehold  estate  will  pass;  and  if  he  has  lands  in  fee  and  lands 
for  years,  and  devises  all  his  lands  and  tenements,  the  fee  simple 
lands  pass  only,  and  not  the  leases  for  years ;  but  if  he  has  no 
fee  simple,  the  leases  for  years  will  pass.  That  was  decided  in 
Bm  V.  Bartleit  (1). 

This  testator  had  property  of  a  leasehold  nature,  which  he 
believed  to  be  freehold ;  therefore  I  must  consider  that,  inasmuch 
as  he  died  in  tlie  belief  that  the  property  was  freehold,  and  having 
no  freehold  estate,  but  only  leasehold,  he  meant  to  charge  that 
property  with  the  payment  of  the  12s.  per  week.  ^  The  demurrer 
will  therefore  be  overruled. 

Solicitors  for  all  parties :  Messrs.  TotTj  Janeway,  &  Co. 

(1)  Cro.  Car.  292. 
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V.^.  J.  In  re  TEAGUE'S  SETTLEMENT, 

1 870 

.^.^^  Marriage  Settlement  —Poufer  qf  Appointment  amongst  Children — Appointment 

April  30.  to  Married  Daughter  for  Separate  Use,  with  Restraint  upon  Antidpaiion— 

"~  Utile  against  Perpetuities — Bejection  of  Bestraint  Clause — Similar  Appoint" 

ment  to  Unmarried  Daughter — Subsequent  Marriage, 
1870 


A  widow,  having  under  her  marriage  settlement  a  power  of  appointment 
^     '  amongst  the  children  of  the  marriage,  executed  the  power  by  giving  to  one 

of  her  five  daughters,  who  was  married,  a  fifth  share  of  the  fund  for  her 
separate  use,  independently  of  her  then  or  any  future  husband,  but  without 
power  of  anticipation ;  and  after  her  decease  as  she  should  generally  by 
deed  or  will  appoint,  and  in  default  of  appointment,  for  her  executore  and 
administrators  absolutely : — 

IFeldf  that  the  whole  appointment  was  not  void,  and  that  it  was  a  valid 
execution  of  the  power,  except  as  to  the  restraint  upon  anticipation,  but  that 
the  attempted  restraint  upon  anticipation  waa  ineffectual  and  void. 

Observations  on  Fry  v.  Capper  (1). 

A  similar  appointment  was  made  to  another  daughter,  unmarried  at  the 
date  of  the  appointment,  who  afterwards  married : — 

Held,  that  marriage  did  not  operate  as  an  adoption  of  the  trusts  of  thd 
fund  so  as  to  establish  the  validity  of  the  restraint  clause. 

Petition. 

By  a  settlement  made  on  the  22nd  of  July,  1831,  prior  to  the 
marriage  of  Charles  BrooJcs  Teague  and  Elizabeth  Christiana  Boote, 
it  was  declared  that  the  tioustees  should  stand  possessed  of  a  sum 
of  £3000  upon  trust  to  invest  and  pay  the  income,  during  the  joint 
lives  of  husband  and  wife,  to  the  wife  for  her  separate  use,  and 
after  the  death  of  either  of  them  to  the  survivor  for  life ;  and  from 
and  after  the  death  of  the  survivor  should  stand  possessed  of  the 
fund,  *'  in  trust  for  all  and  every  or  such  one  or  more,  exclusively 
of  the  other  or  others,  of  the  children  "  of  the  marriage  "  at  such 
age  or  respective  ages,  day  or  days,  and  if  more  than  one,  in  such 
parts,  shares,  and  proportions,  and  with  such  provisoes,  and  subject 
to  such  conditions  and  substitutions  in  favour  of  one  or  more  of 
the  ofther  or  others  of  the  said  children  **  as  the  wife,  in  case  she 
should  survive  the  husband,  should  by  deed  or  will  appoint ;  and 
in  defiBtult  for  the  children  of  the  marriage  equally  as  tenants  in 
common,  '^  to  be  vested  "  in  sons  **  when  and  as  "  they  should  attain 

(1)  Kay,  163, 
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twenty-one,  and  in  dauglitew  "  when  and  as  "  they  should  attain     V.-C.  J. 
twenty-one  or  marry.  ^^^ 

Charles  Brooks  Teague  died  on  the  7th  of  October,  1860.    There        in  re 
were  issue  six  children,  of  whom  five  were  living  at  the  date  of  the  sbttlemem. 
next  stated  appointment,  the  youngest  having  died  in  early  child- 
hood.    Of  these  five,  one,  a  daughter,  named  Fanny  Maria,  in 
December,    1860,  married  Middleton  Ashdawn,  mthout  a  settle- 
ment. 

On  the  14th  of  February,  1863,  Mrs.  Teague,  widow,  by  a  deed- 
poll,  in  execution  of  the  power  reserved  to  her  by  the  settlement, 
appointed  that  the  trust  funds  should  go,  as  to  one  undivided  fifth 
part  or  share,  in  trust  for  Fanny  Maria  Ashdown  for  life,  for  her 
separate  use,  independently  of  her  then  or  any  future  husband, 
and  so  that  her  receipt  alone  should  be  a  suSScient  discharge  for 
the  same,  '^  and  so  that  she  shall  not  have  power  to  deprive  herself 
thereof  by  anticipation  ;**  and  after  her  decease,  in  trust  *'  for  such 
person  or  persons,  for  such  interest  or  interests,  and  in  such 
manner,"  as  Fanny  Maria  Ashdown  should  by  deed  or  will  appoint ; 
and  in  default  of  such  appointment,  in  trust  for  Fanny  Maria  Ash" 
doum,  her  executors,  administrators,  and  assigns,  absolutely.  She 
also  appointed  that  the  trust  funds  should  go,  as  to  another  un- 
divided fifth  part  or  share,  in  trust  for  Emilie  Harvey  Teague  (an 
unmarried  daughter)  for  life,  for  her  separate  use,  independently 
of  any  future  husband  (and  so  on,  following  the  words  of  the 
former  gift). 

Emilie  Harvey  Teague  afterwards,  being  of  full  age,  married 
James  Robert  Jeffries,  as  it  was  stated,  without  any  nuptial  settle- 
ment or  contract ;  but  this  fact  was  not  in  evidence. 

Mrs.  Teague  died  in  June,  1868,  whereupon  the  fund  fell  into 
possession,  and  the  two  fifths  appointed  by  the  deed  of  February, 
1863,  were  paid  into  Court  by  the  trustees  of  the  settlement. 

In  their  affidavit  the  trustees  stated  the  above  facts,  and  that 
Mr.  and  Mrs.  Ashdown  had  applied  to  them  to  pay  and  transfer  the 
fifth  share  to  Mr.  Aslvdown,  on  the  ground  that  under  the  appoint- 
ment Mrs.  Ashdovm  was  entitled  to  her  fifth  as  in  default  of  appoint- 
ment, and  at  other  times  on  the  ground  that  she  had  an  absolute 
power  to  appoint  and  dispose  of  the  same  share.     They,  however, 

had  been  advised  that  they  could  not  safely  pay  over  the  share. 
VouX.  2  U  2 
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v.-o.  J.  By  a  deed  dated  the  11th  of  March,  1870,  and  made  between 
1870  Fanny  Maria  Ashdown  of  the  first  part,  Middleton  Ashdown  of  the 
jn  re  second  part,  and  Oeorge  Hobbs  of  the  third  part,  after  reciting  that 
SittlbmSt  -^^^^y  •'fo^  Ashdown  was,  under  the  trusts  of  the  deed  of  ap- 
pointment  of  February,  1863,  entitled  to  her  separate  use  to  a  life- 
interest  in  the  fifth,  with  power  to  appoint  the  remainder,  '^the 
restraint  against  anticipation  being  by  law  inefiectnal,''  and  that  it 
was  considered  that  the  power  of  appointment  given  to  Fanny 
Maria  Aihdown  was  exerciseable  by  Iier  without  the  concurrence 
of  her  husband,  but  that  to  avoid  all  doubts,  and  for  the  absolute 
confirmation  of  those  presents,  he  had  consented  to  join  in  those 
presents,  it  was  witnessed  that  Fanny  Maria  Ashdown  thereby 
assigned  all  her  life  interest,  and  further  appointed  all  her  rever- 
sionary interest  in  the  same  fifth  share,  and  further,  with  the 
consent  and  concurrence  of  Middleton  Ashdown^  assigned,  and 
Middleton  Ashdown  confirmed,  all  the  share  and  interest,  as  well 
reversionary  as  in  possession,  of  the  said  Fanny  Maria  Ashdown  in 
and  to  the  funds  comprised  in  the  settlement,  either  by  virtue  of 
the  appointment  of  February,  1863,  or  in  default  of  appointment, 
to  Oeorge  Eobbs^  upon  the  trusts  contained  in  a  deed  of  even  date 
therewith,  which  were  in  substance,  after  payment  of  costs,  for  the 
sole  benefit  of  Fanny  Maria  Ashdown. 

This  Petition  was  presented  by  Mrs.  Ashdown  and  Oeorge  EoUbs, 
alleging  that  she  bad  made  repeated  applications  to  the  trustees  of 
the  settlement  for  the  payment  to  her  of  the  one-fifth,  but  that 
they  always  dex^ied  that  she,  either  alone  or  in  concurrence  with 
her  husband,  had  an  absolute  power  of  disposal  over  the  fifth,  and 
insisted  that  the  restraint  upon  alienation  in  the  deed  of  appoint- 
ment of  the  14th  of  February,  1863,  was  valid  and  effectual. 

The  Petitioners  prayed  that  the  sum  of  stock  which  represented 
Mrs.  Ashdown's  fifth  share,  and  any  interest  to  accrue  due  in  respect 
thereof,  might  be  transferred  and  paid  to  Oeorge  SdUbs;  and  that 
Mrs.  Jeffries^  fifth  share  might  be  carried  to  a  separate  account,  to 
be  entitled  ''  In  the  Matter  of  the  Trusts  of  the  Settlement  ...  so 
far  as  relates  to  the  share  of  EmUie  Sarvey  Jeffries." 

Mr.  Fn/y  Q.C.,  and  Mr.  Warmington,  for  the  Petitioners  :— 
The  question  is,  whether  the  Court  can  reject  that  part  of  the 
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appointment  which  transgresses  the  rule  against  perpetuities —      V.-C.  J. 
namely,  the  restraint  upon  anticipation — and  give  effect  to  the        1870 
rest  of  the  appointment.  7„  re 

The  Court  must  do  one  of  two  things :  either  reject  the  restraint 
upon  anticipation  and  uphold  the  appointment,  or  uphold  the 
restraint  and  avoid  the  appointment  as  transgressing  the  rule 
against  perpetuities.    We  submit  it  will  do  the  former. 

The  same  necessity  arose  in  Fryr.  Capper  (1).  The  declaration 
there  made  that  the  will  was  a  valid  execution  of  the  power  could 
only  have  been  made  by  rejecting  the  restraint  clause ;  and  that 
case  is  accordingly  decisive  of  the  present  in  favour  of  the  Peti- 
tioners. The  observations  of  the  present  Lord  Chancellor,  then 
Yice-Chancellor  Wood  (2),  shew  that  he  intended  so  to  decide. 

It  the  restraint  clause  be  held  void,  and  the  rest  of  the  appoint- 
ment good,  the  result  will  be  that  this  fifth  share  belongs  absolutely 
to  Mrs.  AshdowvkS  trustee. 

Mr.  Amphlett,  Q.C.,  for  the  Respondent,  Mrs.  Juries,  supported 
the  same  view. 

Mr.  Hardy,  Q.C.,  for  the  trustees  of  the  settlement : — 

The  restraint  upon  alienation  in  this  instance  is  perfectly  good, 
and  Mrs.  Ashdown*s  trustee  is  not  entitled. 

In  Fry  v.  Capper,  which  was  precisely  this  case,  Lord  Hatherley, 
expressly  said  (3) :  "  The  point  is  ingenious,  and  would  deserve, 
perhaps,  more  consideration,  if  it  were  open  to  me.  However,  if 
Thornton  v.  Bright  (4)  had  not  decided  the  question,  I  think  that 
I  should  have  come  to  the  same  conclusion,  independently  of 
that  authority."  That  is  to  say.  His  Lordship  did  not  consider 
the  invalidity  of  the  clause  to  be  an  arguable  question  after  the 
decision  in  Thornton  v.  Bright,  and  went  on  to  declare  the  will  '^  a 
valid  execution  of  the  power."  He  says  not  a  word  about  any  part 
of  it  being  bad,  but  holds  it  all  to  be  good ;  and  the  marginal  note 
of  the  case,  with  all  deference  to  the  learned  reporter,  is  incorrect. 

In  Thornton  v.  Bright,  Lord  Cottenham  decided  that  an  appoint- 
ment to  trustees,  for  the  separate  use  of  a  married  daughter,  during 

(1)  Kay,  163.  (3)  Kay,  171. 

(2)  Ibid.  170.  (4)  2  My.  &  Cr.  230. 
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V.-C.  J.      the  joint  lives  of  hei'self  and  her  husband,  with  restraint  on  anti- 
1870        cipation,  was  good.    In  WoUadon  y.  King  (1),  a  donee  of  a  power 
In  re       appointed  to  her  son  C*  for  life,  with  remainder  to  such  persons 
SiT^^NT.  ^  ^^  should  by  will  appoint    That  is  clearly  distinguishable. 

No  donbt  the  doctrine  established  by  Thornton  v.  Bright  (2) 

and  Fry  t.  Capper  (8)  is  to  some  extent  a  modification  of  the  rale 
against  perpetuities.  But  it  is  easy  to  see  how  it  arose.  First,  it 
was  held  that  an  appointor,  with  such  a  power  as  this,  might  have 
appointed  this  fifth  share  to  trustees  for  the  separate  use  of  a 
married  daughter.  Then  it  was  considered  that  the  restraint  upon 
anticipation  is  merely  a  supplement  to  the  separate  use,  ^  only  an 
unfolding  of  all  that  is  implied  in  a  gift  to  ihe  separate  use:" 
Parhes  v.  White  (4) ;  Bray  v.  Bree  (5). 

It  cannot  be  said  that  the  rule  would  have  been  infringed  if  Mrs. 
Teague  had  put  this  restraint  upon  her  daughter  for  twenty^one 
years  and  no  more ;  then  what  reasonable  ground  is  there  for  not 
extending  the  protection  to  the  daughter  throughout  her  married 
life? 

Mr.  Ediis^  Q.C.,  for  the  Respondents,  Middleton  Ashdoum,  and 
James  Bchert  Jeffries. 

Mr.  J?Vy,  in  reply : — 

This  point  was  not  argued  either  in  Thornton  v.  Bright,  or  in 
similar  case  of  Carver  y.  Bowles  (6), 


a 


Sib  W.  M.  James,  V.C.  : — 

I  think  that,  practically,  Fry  y.  Capper  is  a  decision  upon  this 
point.  The  Lord  Chancellor  there  observes  (7) :  "  Upon  principle  I 
think  that  Mr.  WiUcoeh  has  given  the  proper  answer  to  the  objec- 
tion. In  the  case  of  an  appointment  imder  a  power,  the  Court 
looks  to  the  scope  and  intent  of  the  power ;  and  in  appomtments 
by  will  of  real  estate  has,  by  the  doctrine  of  cy-pres,  given  effect  to 
them  against  the  very  words  of  the  instrument,  .  .  •  and  because 
the  words  of  the  appointment  would  otherwise  have  been  wholly 

(1)  Law  Rep.  8  Eq.  165.  (4)  11  Vcs.  209,  221,  222,  225. 

(2)  2  My.  &  Cr.  230.  (5)  2  CI.  &  F.  453. 
(8)  Kay,  163.                                        (G)  2  Buss.  &  My.  301. 

(7)  Kay,  170. 
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inoperatiye,  the  Cburt  has  thus  given  effect  to  it,  in  the  mode  in     y.-C.  J. 
which  it  can  take  effect  legally.  .  .  •  According  to  Bray  v.  Ham"       1870 
merdey  (1),  this  is  in  other  respects  a  good  appointment  to  the       /„  re 
children  who  are  objects  of  the  power ;  but  if  the  restriction  be  not  gj^^^ 

rejected,  it  is  said  that  it  will  make  the  whole  void.     Bather  than       

decide  that,  the  Court  will  reject  the  limitation,  and  thus  leave  the 
rest  of  the  appointment  valid."  That  is  to  say,  the  Court,  in  that 
instance,  adopted  a  ground  which  justifies  on  principle  all  tho 
decisions  that  had  been  arrived  at. 

I  consider  that  that  was  a  sound  principle  on  which  to  decide  the 
case  of  Fry  v.  Capper  (2),  and  I  think  it  is  impossible  to  hold  that 
the  rule  against  perpetuities  can  be  abrogated  in  the  way  which 
has  been  suggested. 


A  second  point  arose  as  to  Mrs.  Jeffries^  share. 

Mr.  Hardy : — Mrs.  Jeffries  having  been  a  single  woman  when 
the  appointment  was  made,  her  marriage  operated  as  an  adoption 
by  all  parties  of  the  trusts  of  the  fund  as  it  stood  limited  at  the 
time  of  her  marriage.  Amongst  those  trusts  was  the  restraint 
upon  alienation.  If  so,  the  fund  need  not  be  carried  to  a  separate 
account. 

Mr.  Amphlett,  for  Mrs.  Jeffries. 

Sib  W.  M.  James,  V.C,  said  that  the  circumstance  did  not  affect 
the  result  of  his  decision.  The  fund  must  be  carried  to  the  sepa« 
rate  account  of  the  married  lady;  and,  if  necessary,  an  inquiry 
be  directed  whether  any  and  what  settlement,  or  agreement  for  a 
settlement,  was  made. 

Mr.  Hardy  referred  to  TuUett  v.  Armstrong  (3). 

The  Vice-Chancellor  said  that,  in  his  opinion,  TuUett  v.  Arm- 
strong  did  not  decide  the  point,  as  was  contended.  In  TuUett  v. 
Armstrongy  the  wife,  when  she  became  discovert,  might  have 
alienated  the  fund,  and  so  have  got  rid  of  the  fetter,  but  did  not 

(1)  3  Sim.  513 ;  S.  C.  Bray  v.  Bree,  2  CI.  &  F.  453.  (2)  Kay,  163. 

(3)  4  My.  &  Cr.  377. 
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T.-G.j:  In  this  instance,  as  this  lady  and  her  hnsband  might  have 

1970  married  on  the  faith  of  some  agreement,  he  should  have  to  be 

In  re  satisfied  that  there  was  no  ante-nuptial  contract  before  he  parted 

IS^^.  with  the  fond- 


The  following  are  minutes  of  the  order : — 

Declare  that  the  appointment  in  favour  of  the  Petitioner,  Fanny  Maria  Ash- 
doum,  made  by  the  said  deed-poll  of  the  14th  of  February,  1863,  was  and  is 
a  valid  execation  of  the  power,  except  so  far  as  such  appointment  affected  to 
restrain  the  said  Fanny  Maria  Ashdottm  from  disposing  of  her  life  interest  in  the 
said  trust  fund  thereby  appointed  to  her,  and  that  such  attempted  restraint  is 
ineifectual  and  void. 

Declare  that  the  appointment  in  favour  of  Emtlie  Harvey  Jeffries^  then  EmUit 
Harvey  TeagtiCy  by  the  said  deed-poll  was  and  is  a  valid  execution  of  the  power 
(except  as  before),  and  declare  that  such  attempted  restraint  is  ineffectual  and  void. 

Tax,  as  between  solicitor  and  client,  the  costs  of  the  Petitioners  and  of  the 
trustees,  Mr.  AsJidoum  and  Mr.  and  Mrs.  Jeffries^  including  the  charges  and 
expenses  of  the  trustees  properly  incurred. 

Sell  so  much  of  the  fund  as  will  raise  such  costs,  and  pay  the  same  to  the 
respective  solicitors. 

Pay  one  moiety  of  the  residue  to  the  Petitioner,  George  Hdbbi^  and  the  other 
moiety  to  the  account  as  prayed. 

Liberty  to  any  persons  interested  in  the  funds  carried  to  the  last-named  fund 
to  apply. 


July  30.  The  Petition  was  brought  on  again  to-day  before 
Vice-Chaneellor  Bacon* 

Since  the  date  of  the  former  order,  an  assignment  to  a  trustee 
in  similar  terms  to  those  of  the  deed  of  the  11th  of  March,  1870, 
had  been  executed  by  Mr.  and  Mrs.  Jeffries. 

From  an  affidavit  by  Mr.,  and  another  by  Mrs.,  Jeffries,  it 
appeared  that,  at  the  time  of  their  marriage,  neither  of  them  was 
aware  that  the  fund  came  by  way  of  appointment  at  all.  They 
both  thought  it  came  under  the  original  settlement,  in  de&ult  of 
appointment.  So  fjEur  from  contracting  on  the  faith  of  the  restraint 
clause,  they  had  never  heard  of  it ;  and  Mr.  Jeffries  said  that  if  be 
had,  he  should  have  asserted  his  right  to  have  it  treated  as  in- 
operative. 

On  the  other  hand,  affidavits  were  read,  shewing  that  upon 
Mr.  Yarington^  the  solicitor  of  Mr.  Jeffries^  mother,  writing  to 
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Mr.  Spyer^  the  solicitor  of  Mrs.  Jeffries^  "mother,  on  the  subject,  V.-O.  B. 
Mr.  Spyer  replied  that  the  young  lady  was  entitled,  by  way  of       1870 
appointment,  to  the  share  for  her  separate  use,  but  did  not  mention       jy^^ 

the  restraint  upon  anticipation.     Mr.  Yarington  added  that  he  Teaoxjes 

acted  rather  as  the  friend  of  Mrs.  Jeffries  the  elder  than  as  her*  

solicitor;  that  she  was  dead,  and  he  believed  she  did  not  com- 
municate the  facts  furnished  by  Mr.  Spyer  to  her  son, 

Mr.  Fry,  Q.O.,  and  Mr.  Wanmnfftan,  for  the  Petitioners. 

Mr.  Hardy,  Q.O.,  for  the  trustees,  restated  the  question  of  law, 
and  referred  again  to  TuUett  v.  Armstrong  (1) ;  but 

The  Yige-Changellob  held  that  the  question  was  not  now 
open  for  discussion  on  this  ground. 

Mr,  Hardy  referred  to  the  evidence. 

Mr.  Eddis,  Q.C.,  for  the  Bespondent,  James  Bdbert  Jeffries. 

Mr.  Bacon,  V.O.  : — 

The  question  which  Mr.  Hardy  has  so  ably  discussed  is  not  now 
open  for  my  judgment.  I  am  not  now  hearing  an  appeal  from  my 
predecessor.  The  Lord  Justice,  when  Vice-Ohancellor,  had  present 
to  his  mind  the  authority  of  TuUett  v.  Armstranffy  and  I  am  bound 
by  his  decision. 

All  that  now  remains  is  to  consider  the  result  of  the  evidence ; 
and  that  satisfies  my  mind,  beyond  a  shadow  of  doubt,  that  these 
persons  did  not  enter  into  the  contract  of  marriage  upon  the  faith 
of  any  agreement  or  understanding  that  the  restraint  on  aliena- 
tion should  exist  over  this  property,  of  the  existence  of  which 
restraint  they  were  at  that  time  unaware. 

The  order  will  be  that  the  cash  be  paid  to  Mrs.  Jeffries,  and  the 
stock  transferred  to  her  trustee. 

Solicitor  for  the  Petitioner :  Mr.  W.  H  Herbert. 
Solicitors  for  the  Eespondents:  Messrs.  Spyerdt  Son;  Messrs. 
NethersoU  dt  Speechly. 

(1)  4  My.  &  Cr.  377. 
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v.-c.  J.  In  re  WOOD'S  ESTATE. 

„^j!^         Lan(jl$  Clauses  Act,  s,  li — LeasthfMs  under  Dean  and  Cliapter — Renewal  Fmd 
June  11 ;  — Trustees — Ecclesiastical  Commissioners — Tenant  for  Life  and  Remaindtr^ 

^^0'  3*  man — AppoHionmmt  of  Purchase-money — 23  <fc  24  Vict,  c,  124. 

Lea9eho]ds  under  a  Deaa  and  Chapter,  renewable  by  custom,  wen  held  by 
trustees  upon  trust  for  a  tenant  for  life,  with  remainder  oyer ;  and  the  tmsta-s 
were  directed,  "  two  years  or  sooner  before  the  time  for  renewal,"  to  bring  a 
part  of  the  rental  into  a  fund  until  a  sufficient  sum  was  raised  for  the  renewal, 
''  so  that  the  estates  may  be  always  kept  renewed  ...  for  ever."  In  June, 
1865,  and  February,  1866,  notices  to  treat  for  parts  of  the  leaseholds,  then 
having  about  thirteen  and  five  years  respectively  to  run,  were  given  by  a 
railway  company.  At  Lady  Day,  1866,  the  Dean  and  Chapter  ceased  to  renew 
leases ;  and  about  the  same  date  their  property  was  taken  over  by  the  ikx:le- 
siastical  Commissioqers. 

The  values  of  the  two  properties  having  been  assessed  at  amounts  wbicb, 
when  paid,  and  invested  in  £3  per  Cent,  stock,  gave  a  diminished  income  to 
the  tenant  for  life : — 

i7e2(/,  that  the  tenant  for  lile  was  not  entitled  to  be  recouped  the  deficiency 
of  income  out  of  the  corpus  of  the  fund. 

Morres  v.  Hodges  (1)  and  Tardiff  v.  Bobinson  (2)  considered  and  distin- 
guished. 


Petition. 

Joseph  Wood,  of  WestminsieTy  brewer,  by  his  will,  dated  the  23rd 
of  October,  1827,  appointed  his  wife  Mary  and  his  son  Joseph 
Carter  Wood  his  execntor&    He  directed  as  follows : — 

"  And  I  do  direct  that  two  years  or  sooner  before  the  time  for 
renewal  of  any  estates  which  I  hold  under  the  Dean  and  Chapter 
of  Westminsier  shall  arrive,  such  a  part  of  my  rental  shall  be  brought 
into  the  funds  until  a  sufficient  sum  is  raised  for  the  renewal  of 
the  said  estates,  and  so  on,  in  the  latter  part  of  the  next  fourteen 
years,  so  that  the  estates  may  be  always  kept  renewed,  that  the 
younger  children  may  have  an  equal  benefit  of  time,  and  so  continue 
to  be  provided  for,  for  ever." 

After  devising  certain  freehold  estates,  he  gave  to  his  mk 
Mary,  "  in  trust  for  her  life  only,"  all  his  remaining  estates,  free- 
holds, leaseholds,  ground-rents,  and  reversions ;  and  at  her  death 

(1)  27  Beav.  625.  (2)  27  Beav.  620,  n. 


VOL.  X.]  EQUITY  CASKS.  073 

he  gave  "  the  whole  rents  and  produce,  share  and  share  alike,      V.-c.  J. 
of  all  such  freeholds,  leaseholds,  ground-rents,  and  reversions  "        isTO 
.  •  .  in  trust  for  his  "  surviving  female  children,"  ..."  but  to       xTr^ 
have  no  power  to  sell,  mortgage,  or  in  any  way  whatsoever  to      ^^oou^ 
incumber  the  same,"  .  . .  the  rents  to  be  received  by  his  executor,       -^- 
/.  C.  Wood,  and  to  be  paid  by  him  to  them  ;    **  on  the  decease  of 
any  of  these  children,  should  they  die  without  issue   lawfully 
begotten,  that  share  to  fall  to  the  rest,  and  so  on  to  the  last 
female  child ;  but  should  they  marry  and  have  children,  then  their 
share  to  go  to  the  said  child  or  children."    He  further  declared 
that  his  daughter,  Mrs.  Eliza  Johnstone,  was  exempt  from  any 
benefit   arising  from  the  will,  she  having  had  her  share  of  his 
property  at  her  marriage. 

The  testator  died  on  the  30th  of  June,  1828,  leaving  his  widow 
Mary  and  seven  female  children  surviving,  namely,  Charlotte,  Eliza, 
\yife  of  Charles  Hojpe  Johnstone,  Caroline,  since  the  wife  of  Henry 
Foskett,  Maria  Foskett,  now  a  widow,  Adelaide,  since  the  wife  of 
Edward  Bichards  Adams,  Oeorgina,  late  the  wife  of  Charles  Favell 
Forth  Wordsworth,  and  Jidia  PoUoeJc,  now  a  widow. 

Mrs.  Wordsfjcorth  died  in  the  lifetime  of  the  tenant  for  life ;  and 
in  a  suit  of  WordstDorth  v.  Wood  it  had  been  held  that  her  children 
took  no  interest  under  the  will. 

The  testator's  widow  died  on  the  28th  of  April,  1851. 

Of  the  five  daughters  who,  upon  Mrs.  Wood's  death,  became 
entitled  to  receive  the  income  of  the  leaseholds  in  eqtial  shares, 
Mrs.  Adams  and  Mrs.  PoUocJc  had  families  of  children. 

Part  of  the  bequeathed  leaseholds  consisted  of  a  public-house  in 
Westminster  called  "  The  BuU,'*  the  lease  of  which  had,  since  the 
testator's  death,  in  pursuance  of  the  directions  contained  in  tlie 
will,  been  several  times  renewed,  the  last  renewal  having  been 
effected  in  1864  by  an  indenture  of  lease  dated  the  18th  of  April 
in  that  year,  and  made  between  the  Dean  and  Chapter  of  West- 
minster  of  the  one  part,  and  Joseph  Carter  Wood,  as  surviving  exe- 
cutor of  the  will,  of  the  other  part,  whereby  the  premises  were 
demised  for  a  term  of  forty  years  from  the  6th  of  April,  1864. 

Another  part  of  the  same  leaseholds  consisted  of  a  public-house 
called  "  The  Cock  and  Tabard,"  in  Tothill  Street,  Westminster,  the 
lease  of  which  had  also,  since  the  testator's  death,  in  pursuance  of 
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V.-O.  J.      the  directions  contained  in  the  will,  been  several  times  renewed, 

1870        the  last  renewal  having  been  effected  in  1856  by  an  indentare  of 

]^g       lease  dated  the  25th  of  October,  1856,  and  made  between  the  Dean 

e^t'^      and  Chapter  of  the  one  part,  and  Joseph  Carter  Wood,  as  such 

executor  as  aforesaid,  of  the  other  part,  whereby  the  premises  were 

demised  for  a  term  of  forty  years  from  the  23rd  of  October,  1846, 

Both  these  premises  were  required  by  the  MdropolUan  Didrid 
Batlway  Company.  Notice  to  treat  for  part  of  the  former  was 
given  on  the  16th  of  June,  1865,  and  a  jury  assessed  the  value  of 
the  whole  at  £3000,  which  sum  was  paid  into  Court.  Notice  to 
treat  for  the  latter  was  given  on  the  9th  of  February,  1866,  and  a 
jury  assessed  the  value  at  £6500,  which  sum  was  also  paid  into  Court 

By  order  of  the  Court  made  on  Petition  it  had  been  directed 
that  the  income  of  the  investment  of  each  of  these  sums  should, 
until  further  order,  be  paid  to  /.  C.  Wood,  "  to  be  dealt  with  and 
applied  by  him  as  part  of  the  annual  produce  of  the  leasehold 
estates  "  of  the  testator. 

The  two  sums  were  now  represented  by  two  sums  of  £3170  83. 2d, 
and  £6869  4s.  5d.,  New  £3  per  Cents.,  respectively. 

A  second  Petition  was  now  presented  imder  the  74th  section  of 
the  Lands  Clauses  Act,  1845,  by  Charlotte  Wood,  Mr.  and  Mis. 
FosJcett,  Maria  Foskett,  Mr.  and  Mrs.  Adams,  and  Mrs.  PoUock;  the 
Eespondents  being,  the  trustee,  Mrs.  Adam£  and  Mrs.  FdHoeliz 
children,  and  the  railway  company. 

At  the  date  of  the  testator's  will  it  was  customary  with,  but  not 
obligatory  on,  the  Dean  and  Chapter  to  renew  their  leases,  but 
such  custom  ceased  soon  after  the  time  when  the  premises  were 
taken  by  the  railway. 

The  income  of  the  investments  was  considerably  less  than  the 
rent  had  been. 

The  Petitioners  claimed  to  have  the  two  sums  of  stock  carried 
over  and  paid  in  such  manner  as  would  give  to  the  Petitioners  and 
other  parties  interested  therein  the  same  benefit  therefirom  as  they 
might  lawfully  have  had  from  the  leasehold  estates. 

Mr.  Jessd,  Q.C.,  and  Mr.  Fellows,  for  the  Petitioners : — 

The  only  question  is,  how  the  fund  is  to  be  divided  between  the 
tenant  for  life  and  remainderman. 
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We  propose  that  an  amount  of  stock,  representing  the  money- 
value  of  an  annuity  equal  to  the  net  rent  for  the  number  of  years 
the  lease  has  to  run,  should  be  transferred  to  the  Petitioners,  as 
was  done  by  Sir  <?.  3f.  Qiffard^  when  Vice-Chancellor,  in  In  re 
Pfleger  (1). 

The  next  point  is,  whether  anything  is  due  to  the  remainder- 
man in  respect  of  the  trust  which  it  has  become  impossible  to  fulfil, 
namely,  the  setting  aside  of  a  sum  for  renewal.  By  the  20th  section 
of  the  Episcopal  a/nd  Capitular  Estates  Act  Amendment  Ad  (2), 


V.-O.  J. 

1870 


In  re 
Wood's 
Estate 


(1)  Uw  Rep.  6  Eq.  426. 

(2)  The  following  sections  of  the 
statute  23  &  24  Vict.  c.  124,  were 
referred  to : — 

Sect.  20.  "  In  any  case  in  which  any 
estate  or  interest  under  any  lease  or 
grant  made  by  any  such  ecclesiastical 
corporation  may  be  vested  in  any  per- 
son or  persons  as  a  trustee  or  trustees, 
whether  expressly  or  by  implication  of 
law,  with  power  to  raise  money  for  the 
purpose  of  procuring  a  renewal  of  such 
lease  or  grant,  and  in  every  other  case 
in  which  a  power  is  vested  in  any  per- 
son or  persona  for  that  purpose,  it  shall 
be  lawful  for  such  person  or  persons  to 
raise  money  for  the  purpose  of  purchas- 
ing the  reversion  of,  or  otherwise  enfran- 
chisiDg,  the  property  comprised  in  such 
lease  or  grant,  and  to  apply  the  same 
accordingly  in  the  same  manner  and 
subject  to  the  same  conditions,  mutatis 
mutandis,  so  fiar  as  the  same  may  be 
Applicahle  to  the  case,  as  such  person 
or  persons  might  by  virtue  of  such 
power  have  raised  money  for  the  pur^ 
pose  of  renewing  such  lease  or  grant, 
and  have  applied  the  same  accordingly." 

Sect  24.  "In  any  case  where  a 
treaty  shall  have  been  or  shall  be  en- 
tered into  under  the  said  Acts  ...  for 
any  sale,  exchange,  or  purchase,  it  shall 
te  lawful  for  either  party  to  require  the 
other  party  to  join  in  referring  to  arbi- 
ti-ation  the  finding  of  the  annual  value 
of  the  property  comprised  in  the  lease 


or  grant,  and  of  the  value  of  the  fee 
simple,  and  when  such  values  have 
been  found  it  shall  be  binding  on  both 
parties,  if  either  party  require  to  pro- 
ceed to  such  sale,  exchange,  or  pur- 
chase, on  terms  to  be  computed  accord- 
ing to  such  finding :  Provided  always, 
that  whenever  the  Ecclesiastical  Com- 
missioners shall  decline  to  enter  into  a 
treaty  with  a  lessee  for  either  the  sale 
of  the  reversion,  or  the  purchase  of  the 
term  of  or  in  the  lands  held  by  such 
lessee,  it  shall  nevertheless  be  lawful 
for  such  lessee,  at  any  time  within  two 
years  after  the  said  Commissioners  shall 
have  so  declined  to  treat,  to  require 
that  his  estate  and  interest  therein 
shall  be  purchased  by  the  Ecclesiastical 
Commissioners  so  declining  to  treat  as 
aforesaid,  and  that  the  value  of  such 
estate  and  interest  shall  be  ascertained 
by  such  methods  and  with  such  exten- 
sion of  the  unexpired  term  on  his  said 
lease  as  are  by  this  Act  provided  in 
respect  of  other  leaseholds.'* 

Sect.  25.  "Provided  always,  that 
under  any  arbitration  under  the  said 
Acts  •  .  .  where  any  lease  shall  relate 
to  lands  (except  building  ground  or 
houses)  the  beneficial  interest  of  the 
lessee  shall  be  valued  at  the  same  rate 
of  interest  at  which  the  value  of  the 
fee  simple  has  been  determined;  and 
where  such  lease  shall  relate  to  houses 
or  to  building  ground  it  shall  be  lawful 
for  the  arbitrator  or  arbitrators  or  um- 
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passed  in  1860,  trustees  of  a  lease  who  have  power  to  raise  morey 
for  renewals,  may  raise  money  for  the  purpose  of  purchasing  the 
reversion,  "in  the  same  manner  and  subject  to  the  same  con- 
ditions" as  they  might  have  raised  money  for  the  purpose  of 
renewal. 

In  Morres  v.  Hodges  (1)  before  Lord  Bamilly,  M.K.,  in  January, 
1860,  where  trustees  were  directed  by  a  settlement  "  to  use  their 
utmost  endeavours  to  renew  upon  reasonable  terms,"  there  being 
no  covenant,  but  only  a  custom,  to  renew,  and  the  Ecclesiastical 
Commissioners,  having  become  owners  of  the  freehold,  refusing  to 
renew,  it  was  held  that  the  fund  which  had  been  reserved  became 


pire,  as  the  case  may  be,  simply  to  find 
the  gross  sum  to  be  paid  for  such  sale 
or  enfranchisement,  in  such  manner  as 
he  or  they  may  deem  just :  Provided 
also,  that  regard  shall  be  had  to  any 
consideration  given  to  the  lessee  by  this 
Act  on  account  of  the  long-continued 
practice  of  renewal,  .  .  ." 

Sect.  36  provides,  that  wherever  an 
estate  under  such  lease  or  grant  is 
vested  in  trustees,  and  moneys  are 
vested  in  the  same  trustees,  they  may 
raise  out  of  such  moneys  sufficient  for 
the  renewal  of  the  lease. 

Sect.  37  provides  that  lands  in  the 
lease,  or  other  lands  settled  to  like  uses, 
may  be  sold  or  mortgaged  to  raise 
money  for  the  purchase  of  the  reversion 
of  or  otherwise  enfranchising  the  pro- 
perty comprised  in  such  lease  or  grant, 
"  in  such  manner  and  subject  to  such 
provisions  for  protecting  or  adjusting 
the  equities  arising  under  such  pur- 
chase or  enfranchisement,  and  such 
mortgage  or  sale  as  aforesaid,  as  the 
Court  shall  think  fit.  .  ^  ." 

Sect.  38.  *'  In  any  case  in  which  the 
estate  and  interest  under  any  lease  or 
grant  made  by  any  ecclesiastical  cor- 
poration may  be  vested  in  any  trustee 
or  trustees,  and  such  trustee  or  trustees 
shall  not  have  power  to  sell,  it  shall  be 
lawful  for  such  trustee  or  tnistees,with 


the  consent  in  writing  of  the  person  a 
persons  entitled  for  the  time  being  to 
the  beneficial  receipt  of  the  rent  or 
annual  proceeds  thereof,  if  such  persoQ 
or  persons  shall  be  capable  of  giving 
consent,  or  if  there  shall  be  no  person 
capable  of  giving  consent,  or  if  such 
consent  shall  be  withheld,  and  tlie 
trustee  or  trustees  shall  consider  a  sale 
essential  to  the  interests  of  parties  en- 
titled under  the  settlement,  then,  with 
the  sanction  and  approbaUon  of  the 
Court  of  Chancery,  to  be  obtained  on 
petition  to  the  said  Court,  to  sell  and 
dispose  of  all  or  any  part  of  such  pro- 
perty ;  and  in  every  such  case  the  pur- 
chase-money shall  be  paid  to  such 
trustee  or  trustees,  whose  receipt  &hriH 
be  a  good  discharge  for  the  same ;  and 
the  money  so  paid  to  such  trustee  or 
trustees  shall  be  invested  and  be  held 
by  him  or  them  upon  the  same  trusts, 
as  far  as  the  circumstances  of  the  oise 
will  admit,  as  the  leasehold  property, 
if  not  sold,  would  have  been  subject  to; 
and  such  investment  may,  with  the 
sanction  and  approbation  of  the  Couri 
of  Chancery,  be  made  in  the  purchase 
of  other  leasehold  estates,  whether  held 
under  any  ecclesiastical  corporation  or 
not." 
(1)  27  Beav.  625. 
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the  absolate  property  of  the  tenant  for  life.    In  this  instance  His     V.-C.  J. 
Lordship  expressly  followed  Tardiff  v.  R6bifi8on  (1).     This  was  the        1870 
law  before  the  statute  of  1860 ;  and  these  decisions  were  followed        /«  re 
by  Vice-Chancellor  Sir  -B.  Kinderdey^  in  In  re  Moneys  Truds  (2).       estate. 

The  Act  of  Parliament  gives  the  trustees  the  power  of  buying        

the  reversion ;  and  then  comes  the  railway  company,  and  renders 
the  exercise  of  the  power  to  provide  for  renewal  impossible,  by 
taking  away  the  subject  matter. 

It  is  a  power ;  Hayward  v.  File  (3)  ;  not  a  trust. 

[On  the  first  point  they  also  cited  Jeffreys  v.  Conner  (4).] 

Mr.  BrisUmey  Q.C.,  for  the  trustee  of  the  will. 

Mr.  Amphielty  Q.C.,  and  Mr.  Farke,  for  the  children  entitled  in 
remainder : — 

There  can  be  no  doubt  that  from  and  after  the  28th  of  August, 
1860,  the  trustee  could  have  bought  the  reversion,  or  sold  the 
lease,  under  the  38th  section.  Probably  it  would  be  unfair  to  the 
tenant  for  life  if  he  were  compelled  to  contribute  more  than  the 
renewal  fund ;  but  how  can  it  be  right  to  say  he  is  to  contribute 
less?    Why  should  he  escape  that  liability  ? 

Suppose  the  Dean  and  Chapter  had  refused  to  renew,  except  on 
the  terms  of  their  being  paid  three  or  more  years'  rental;  the 
renewal  fund  would  have  had  to  be  increased.  There  is  no  limit 
assigned  by  the  will  to  the  amoimt  of  the  renewal  fund. 

The  rights  are  the  same  as  they  would  have  been  if  the  premises 
^ere  still  the  property  of  the  Dean  and  Chapter,  and  the  same 
custom  of  renewal  as  heretofore  were  still  subsisting.  The  tenant 
for  life  must  be  charged  precisely  as  he  would  have  been  charged 
if  that  were  so. 

All  that  was  decided  in  Hayward  v.  FUe  was,  that  where  trus- 
tees agree  to  purchase  the  reversion  upon  terms  that  are  highly 
injurious  to  the  tenant  for  life,  the  Court  will  not  sanction  the 
arrangement. 

By  the  24th  section  a  lessee  can  compel  the  Ecclesiafirtical  Com- 

(1)  27  Beav.  629,  ti.  (3)  Law  Rep.  5  Ch.  214. 

(2)  2  Dr.  &  Sm.  94.  (4)  28  Beav.  328. 
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V.-C.  J.  missioners  to  purchase  his  term.     We  ask  to  be  placed  m  the 

1870  same  favourable  position  as  if  the  term  had  been  so  pnrchased  by 

j|J[7e  tl^®  Ecclesiastical  Commissioners,  instead  of  by  the  railway,  or 

Wood's  j^g  {{  j-jj^  Ecclesiastical  Commissioners  had  agreed  to  sell  us  the 
reversion. 

Mr.  Fry,  Q.C.,  and  Mr.  Sireeten,  for  the  railway  company : — 

We  ought  not  to  be  compelled  to  pay  the  costs  of  this  second 
Petition. 

Sir  W.  M.  James,  V.C.  : — 

I  desire  to  hear  a  reply  only  on  the  language  of  the  will.  The 
time  there  mentioned,  namely,  "the  time  for  renewal  of  any 
estates,"  will  now  never  arrive*  As  Mr.  Amphlett  has  observed,  no 
definite  part  of  the  rental  is  to  be  set  apart,  only  ^*  such  a  part  as 
shall  be  sufficient  for  renewal."  Does  not  the  testator,  when  he 
speaks  of  '*  the  estates  which  I  hold  under  the  Dean  and  Chapter," 
mean  so  long  as  he  holds  such  estates  under  the  Dean  and 
Chapter? 

Mr.  Jessely  in  reply : — 

If  the  custom  of  renewal  had  been  in  practice  at  the  time  of 
the  sale,  of  course  a  larger  sum  might  have  been  demanded.  But 
the  custom  had  ceased. 

At  the  close  of  the  argument  the  Vice-Chancellor  requested  a 
further  statement  of  facts  to  be  laid  before  him,  which  was  accord* 
ingly  prepared,  and  signed  by  junior  counsel  on  both  sides,  as 
follows : — 

"  It  was  customary  with  the  Dean  and  Chapter  to  grant  leases 
for  forty  years,  renewable  every  fourteen  years. 

"  The  Dean  and  Chapter  ceased  to  renew  leases  from  Lady  Day, 
1866,  about  which  time  the  Ecclesiastical  Commissioners  took  over 
their  estates. 

''The  rent  paid  in  respect  of  the  lease  from  the  Dean  and 
Chapter  of  the  BtUl  estate  was  as  follows :  Bent,  £4  18s. ;  laud 
tax,  £4 ;  acquittance,  28.  6d, ;  total,  £9  Os.  6d. 

"The  rent  paid  in  respect  of  the  lease  from  the  Dean  and 
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Chapter  of  the  Cock  estate  was  as  follows :  Eent,  £5 ;  land  tax,     v.-C.  J. 
£3  145.  3^. ;  acquittance,  la.  4(2. ;  total,  £8  15a.  Id.  1870 

"  The  i*ental  of  the  BuU  estate  was  as  follows :   Gross  rental,       jnTe 
£198  16a. ;  less  outgoings,  rates,  taxes,  and  rent  to  the  Dean  and     ^p°^'* 
Chapter,  £34  18a. ;  net  rental,  £163  18&  — '"' 

'*  The  rental  of  the  Cock  estate  was  as  follows :  Gross  rental, 
£416  14a. ;  less  outgoings,  rates,  taxes,  and  rent  to  the  Dean  and 
Chapter,  £62  17a.  4e?. ;  net  rental,  £353  16a.  8t2. 

^'Beference  is  made  on  behalf  of  both  the  Petitioners  and  the 
Respondents,  the  grandchildren,  to  the  74th  section  of  the  Lands 
Clauses  Aid,  1845. 

'^  Beference  is  also  made  on  behalf  of  the  above  Eespondents  to 
the  following  statutes:  1.  14  &  15  Vict.  c.  104  (continued  by 
successive  Acts,  of  which  the  last  is  32  &  33  Vict.  c.  85) ;  2.  17  &  18 
Vict.  c.  116  (amending  14  &  15  Vict,  c  104),  ss.  1  to  4,  and  9  to  11, 
all  mclusive ;  3.  23  &  24  Vict  c.  124,  ss.  20,  24,  25,  29,  35  to  38, 
both  inclusive ;  and  4.  31  &  32  Vict.  c.  114,  s.  10." 

The  following  statement  was  also  made  by  the  solicitors  for  the 
Respondents,  the  grandchildren,  and  certified  to  be  correct  by  the 
solicitors  for  the  railway  company : — 

"  Messrs.  Parke  &  Pollock  have  attended  Mr.  Bedford,  the  clerk 
of  the  Dean  and  Chapter,  and  inspected  the  ba^ks,  shewing  the 
various  renewals  of  the  leaseholds  in  question. 

"The  fines  paid  upon  each  renewal  average  one  year  and  six 
weeks'  improved  rental  of  the  premises.  These  were  the  terms 
npon  which  the  leaseholds  in  question  were  renewable  at  the  date 
of  the  testator's  will ;  and  the  trustees  of  the  will  have,  from  time 
to  time,  renewed  upon  the  like  terms. 

"  Mr.  Bedford  said  the  renewals  were  not  *  as  of  right,'  although 
it  was  well  established  that  the  tenants  would  be  allowed  to  renew 
upon  payment  of  the  fine." 

Sib  W.  M.  James,  L.J.,  on  the  3rd  of  August,  1870,  communi- 
cated to  the  parties  the  following  judgment : — 

In  this  case  the  substantial  question  raised  before  me  is  the 
right  of  the  tenant  for  life  of  leasehold  houses  held  on  terms  of 
years— renewable  by  practice  and  usage,  but  not  by  law — and 
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V.-C.  J.      taken  by  a  railway  company,  to  have  more  than  the  dividends  on 
1870        the  funds  produced  by  the  sale  to  the  company. 
jn  re  The  Petition  asks,  in  general  terms,  that  the  funds  may  be  laid 

Estate,      ^^^^  invested,  and  paid,  in  such  manner  as  will  give  to  the  Peti- 

tioners  interested  therein  the  same  benefit  therefrom  as  they  might 

lawfully  have  had  from  the  same  leasehold  estates  in  respect  of 
which  the  moneys  now  represented  by  the  sums  of  stock  have 
been  paid. 

The  argument  addressed  to  me  was,  that  as  the  renewal  had 
become  impossible  all  trust  for  renewal  had  ceased,  and  the 
property  must  now  be  dealt  with  as  if  it  w^ere  a  mere  lectsehold  for 
a  term  of  years  to  which  the  tenant  for  life  was  entitled  in  specie, 
and  that,  therefore,  the  tenant  for  life  is  entitled  to  have  the 
whole  fund  treated  as  converted  into  an  annuity  of  duration 
equivalent  to  the  term,  and  to  have  each  year  one  year's  payment 
of  the  annuity. 

The  property  was  held  under  the  Dean  and  Chapter  of  West- 
minster,  and  according  to  *  a  statement  agreed  upon,  with  which  I 
have  been  furnished,  it  was  customary  with  the  Dean  and  Chapter 
to  grant  leases  for  forty  yeai-s,  renewable  every  fourteen  years; 
and  the  fines  paid  on  each  renewal  average  one  year  and  six 
weeks'  improved  rent.  These  appear  to  have  been  the  terms  on 
which  the  leaseholds  were  renewable  at  the  date  of  the  testators 
wiU. 

The  testator  by  his  will,  dated  as  far  back  as  1827,  gave  tlic 
following  directions  as  to  his  leaseholds : — [His  Lordship  cited  the 
clause  in  the  testator's  will  set  out  above.] 

Under  this  trust  the  leases  have  been  from  time  to  time  re- 
newed ;  the  last  renewal  of  one  having  been  effected  in  the  year 
1864,  the  last  renewal  of  the  other  having  been  in  1856;  so  that 
the  usual  time  of  renewal  would  have  been,  as  to  one,  in  1878;  as 
to  the  other  in  1870. 

On  the  16th  day  of  June,  1865,  the  company  gave  the  requisite 
notice  to  take  part  of  one  of  the  properties,  which  was  met  by  a 
counter-notice  to  take  the  whole,  and  thereimder  the  value  of  that 
property  was,  on  the  3rd  day  of  March,  1868,  assessed  at  £3000, 
which  was  paid  out  of  Court  and  invested  in  £3170  8s.  2d.  New  £3 
per  Cents.,  and  the  dividends  ordered  to  be  paid  to  the  tenant  for 
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life,  whose  income  was  thereby  very  materially  reduced,  the  net      V.-C,  J. 
meome  haying  previously  been  £163  18$.  1870 

On  the   9th  day  of  February,  1866,  the  company  gave  the        jf^ 
requisite  notice  to  take  the  other  property,  and  thereunder,  on  the     ^^^*^ 
2nd  day  of  June,  1868,  the  value  was  ascertained  at  £6500.        — • 
That  sum  was  invested  in  £6869  4$.  5d.  like  annuities,  and  the 
dividends  thereon  were  ordered  to  be  paid  to  the  tenant. for  life; 
the  net  income  of  that  property  having  been  £353  1 6s.  8d, 

By  the  statement  agreed  upon,  and  before  referred  to,  it  appears 
that  the  Dean  and  Chapter  ceased  to  renew  their  leases  from 
Lady  Day,  1866,  about  which  time  the  Ecclesiastical  Commissioners 
took  over  their  estates. 

In  this  state  of  things  it  was  contended  before  me,  that  the  case 
was  concluded  by  two  cases  of  Bichardson  v.  Moore  and  Tardiff  v. 
Bxkin9on  (1),  both  relating  to  the  same  property,  before  Sir  JF. 
Qrant  in  1817,  and  before  Lord  Eldon  in  1819  ;  in  which  a  Crown 
lease  was  settled,  first  by  a  deed  of  1766,  and  afterwards  by  another 
settlement  made  in  1796  of  the  ultimate  beneficial  interest  under 
the  first  settlement,  in  which  there  was  a  proviso  that  it  should  be 
lawful  for  the  trustees, ''  at  the  usual  and  accustomed  times,  at  the 
request"  of  the  Countess  Tardiff ,  and  afterwards  "at  the  dis- 
cretion and  proper  authority  "  of  the  trustees,  to  renew,  or  join  and 
concur  in  renewing,  the  lease,  and  to  raise  the  fines  by  mortgage, 
or  the  rents. 

The  Countess  Tardiff  having  power  to  appoint  the  property  by 
her  will,  did  so  appoint  it  (subject  to  certain  annuities,  and  to  the 
powers  for  raising  the  money  to  pay  the  fines  for  renewal  men- 
tioned in  the  deed  of  1796),  in  trust  to  pay  the  rents  to  her 
husband  for  life,  with  remainder  over ;  and  she  declared  that  if 
upon  any  renewal  a  fund  which  she  referred  to,  and  the  rents  in 
hand,  should  not  be  sufficient^  the  annuities  were  to  be  suspended 
until  the  trustees  with  the  rents  should  have  received  sufficient  to 
pay  the  fines ;  and  there  was  a  further  proviso,  that  if  the  fine 
demanded  should  be  excessive  or  exorbitant  the  trustees  might 
decUne  to  renew,  and  the  fund  set  apart — to  the  full  amount  of  the 
fiues  required — should  be  invested  upon  the  same  trusts  as  the 
leaseholds. 

(1)  27  Beav.  629,  n. 
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V.-C.J.         The  first  suit  came  on  to  be  heard  before  Sir  W.  OratU,  in 

1870       which  the  annuitant  under  the  first  settlement  claimed  to  have 

j„  re       the  other  securities  and  surplus  rent  suspended  and  accumulated 

j^^     until  a  fund  should  have  been  provided  suflScient  to  obtain  a 

■"-       renewal. 

By  the  answer  it  was  alleged,  that  the  property  being  required 
by  the  Crown  no  renewal  could  be  obtained. 

The  bill  in  this  suit  was  dismissed  without  costs. 

The  second  suit  was  instituted  by  the  husband,  the  tenant  for 
life,  claiming  the  whole  of  the  rents  and  profits,  alleging  that 
certain  statutes  relating  to  leases  of  Crown  property  had  been 
passed  whereby  the  renewal  had  become  impracticable,  and  that 
the  Commissioners  of  Land  Bevenue  had  absolutely  refused  to  grant 
any  further  term  on  any  conditions  whatever.  The  trustees  ad- 
mitted the  allegations,  and  submitted  whether  they  ought  to  hate 
accumulated  the  rents,  or  any  part  of  them,  to  form  a  fund.  At 
the  hearing  Lord  Eldon  declared,  *^  that  as  no  renewal  could  be 
obtained,  no  accumulation  could  take  place  in  pursuance  of  the 
provisions  of  the  settlement  of  1796  and  the  will  of  Lady  Tardiff; 
and  that  the  Plaintiff  was  entitled  to  the  rents  and  profits  of  the 
said  estates  for  so  much  of  the  residue  of  the  term  as  he  sboold 
live,  subject  to  the  annuities." 

Neither  of  these  cases  was  reported  at  the  time ;  no  judgme{it  is 
forthcoming ;  and  we  are  left  without  any  clue  as  to  the  reasoning 
on  which  the  decision  proceeded.  They  were,  however,  dug  oat  of 
the  oblivion  to  which  they  were  consigned  by  the  reporters  of  the 
day,  for  the  purposes  of  a  case  before  the  Master  of  the  BoUs,  of 
Morrea  v.  Hodges  (I);  and  there  the  Master  of  the  Bolls  held 
himself  bound  by  Lord  Eldon's  decision.  Li  the  last-mentioned 
case  the  words  were,  ''upon  trust  to  use  his  and  their  utmost 
endeavours  to  renew  upon  reoBonahle  terms;"  and  the  renewal 
having  become  impracticable,  the  Master  of  the  Bolls  held  that 
the  trust  to  provide  a  fund  for  such  renewal  had  ceased. 

It  was  also  stated  to  me,  that  the  same  conclusion  had  been 
arrived  at  by  the  Yice-Chancellor  Kindenley  in  In  re  Monojfs 
Trusts  (2),  in  which  case  Morres  v.  Hodges  (3),  and  Tardiff  v. 

(1)  27  Beav.  625.  (2)  2  Dr.  &  Sm.  94. 

(3)  27  Beav.  625. 
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B6b%n9(m  (1)  were  referred  to;  but  it  does  not  appear  from  the     v.-o.  J. 
report  in  that  case  that  there  was  any  question  raised  upon  a  trust       1870 
for  renewal,  or  that  there  was  any  such  trust.  in  re 

Now  I  am  of  opinion  that  I  am  not,  in  the  present  case,  bound  £s^^ 
by  those  cases  of  Marres  v.  Hodges  and  Tardiff  v.  Bdbinson.  In  — 
those  cases  the  conclusion  arrived  at  by  the  Court  was,  that  the 
tenant  for  life  was  entitled  in  specie  to  the  whole  rents  and  profits, 
charged  only  with  the  payment  of  such  a  sum  as  might  be  re- 
quired for  the  renewal,  and  as  no  renewal  was  practicable  there 
was  nothing  by  which  the  charge  could  be  ascertained,  and  no 
means  by  which  any  substituted  benefit  could  be  ascertained  by 
the  Court,  to  be  given  to  the  remainderman. 

In  this  case,  however,  the  primary  and  paramount  intention  was 
'*  that  the  estates  may  be  always  kept  renewed,  that  the  younger 
children  may  have  an  equal  benefit  of  time,  and  so  continue  to  be 
provided  for,  for  ever.** 

If  the  Dean  and  Chapter,  instead  of  requiring  one  year  and  six 
weeks'  rent,  had  required  two,  five,  or  seven  years'  rent,  the 
tmstees  would  have  had  no  option  but  to  pay  the  demand,  however 
exorbitant,  unless  they  had  obtained  the  sanction  of  the  Court  to 
escape  from  the  exorbitance  of  the  demand  by  making  other  satis- 
factory provision  for  the  persons  in  remainder.  No  doubt  the 
testator  relied  on  the  accustomed  liberality  of  these  ecclesiastical 
bodies ;  and  calculated  that  his  legatees  would  have  the  benefit  of 
that  liberality.  But  his  paramount  object  was  to  have  the  estate 
renewed  for  the  equal  benefit  of  all  the  persons  entitled  in  succes- 
sion— ^  and  so  continue  to  be  provided  for,  for  ever — "  and  that  all 
of  them  in  succession  would  have  the  benefit  of  that  liberality.  He 
intended  to  create,  and  was  creating,  as  he  thought,  a  perpetual 
estate,  out  of  which  he  was  carving  successive  interests. 

In  that  state  of  things,  the  railway  company  buys  the  property 
under  its  compulsory  powers — ^they  buy  the  leasehold  with  its 
chance  of  renewaL  At  that  time  the  practice  of  renewal  had  not 
been  discontinued.  It  cannot  be  assumed  that  the  Dean  and 
Chapter  would  have  been  wholly  inaccessible  to  any  offer,  however 
liberal,  on  the  part  of  the  trustees.  If  the  full  ascertained  value 
of  the  renewal  had  been  demanded,  I  do  not  see  how  the  trustees 

(1)  27  Beav.  629,  n. 
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v.-o,J.      could  have  refused  to  give  it — and  it  is  not  easy  to  see  how 
1S70        much  beyond  that  would  be  an  exorbitance  of  demand  which 
In  n       would  entitle  them  to  come  to  this  Court  for  its  protection  and 
^ra.      direction. 

After  the  company  had  given  its  notices  the  practice  of  renewal 

did  cease,  and  the  property  was  transferred  to  the  Ecclesiastical 
Commissioners. 

But  with  a  view  to  obviate  injustice  as  much  as  possible,  as 
between  tenants  for  life  and  those  in  remainder  of  such  leases,  and 
to  diminish  the  hardship  of  the  new  system,  lessees  were  authorized 
to  buy  the  reversion  at  an  arbitration,  and  trustee  lessees  were 
empowered  to  do  the  same,  and  to  raise  the  requisite  amount  by 
mortgage  or  sale. 

Supposing,  in  this  case,  the  property  had  not  been  taken  by  the 
railway  company,  and  when  the  proper  time  for  renewal  came  the 
trustee  had  found  that  he  could  not  in  terms  comply  with  the  will 
by  obtaining  perpetual  renewals  from  fourteen  years  to  fourteen 
years,  but  that  he  could  obtain  once  for  all  a  perpetuity  in  another 
way  by  buying  the  reversion  in  fee  simple,  on  the  moderate  terms 
contemplated  by  the  Legislature,  it  would,  in  my  judgment,  have 
been  his  duty  to  do  so. 
*  The  result,  in  my  opinion,  of  the  purchase  by  the  railway  com- 

pany is,  that  one  property  in  perpetuity  is  substituted  for  another 
property  in  perpetuity ;  and  that,  as  between  the  tenant  for  life 
and  the  remainderman,  I  cannot  take  away  any  part  of  the  corpus 
belonging  to  the  latter  in  order  to  make  good  the  diminished 
income  of  the  former. 

It  appears  to  me,  therefore,  that  the  existing  orders  of  the  Court, 
giving  the  dividends,'  and  only  the  dividends,  to  the  tenant  for  life, 
are  right,  and  ought  not  to  be  disturbed. 

In  saying  this  I  do  not  wish  to  prejudice  any  application  which 
may  be  made  for  the  investment  of  the  funds  in  Court  in  bouse 
property — ^in  public-house  property — of  the  same  character  as  that 
which  has  been  taken,  and  which  may  possibly  be  found,  so  as  to 
produce  a  much  larger  income  than  the  funds.  If  it  could  be  pos- 
sible to  find  such  property,  with  a  perpetual  covenant  for  renewal, 
I  should  myself  be  inclined  to  listen  favourably  to  an  appUcation 
to  invest  in  such  property. 
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There  is  a  part  of  the  Petition  as  to  the  payment  of  some  costs  V.-G.  J. 
and  expenses  incurred  by  the  trustees^  and  not  obtained  from  the       1870 

railway  company,  which  I  understand  to  be  of  course.  ]f^ 

I  stated  that  I  did  not  give  any  costs  of  the  Petition  either  to  or  ^^^ 

sgainst  the  railway  company.  

Solicitors  for  the  Petitioners  and  others :  Messrs.  BurcheHs, 
Solicitors  for  the  Bespondents  interested  in  remainder :  Messrs. 
Parke  &  PoUoek. 


In  re  PEDDER'S  SETTLEMENT  TRUSTS.  v.^.  j. 

1870 
Settlement — Covenant  to  setUe  after-acquired  Property —  Veeted  Remainder  ,.^y^ 

in  Land,  June  11. 

By  a  marriage  settlement,  the  intended  wife  and  husband  severally  oove- 
nanted  with  the  trustees,  that  in  case  the  marriage  should  he  solemnized,  all 
the  estate,  property,  and  effects,  both  real  and  personal,  which  the  husband 
and  wife,  or  either  of  them,  in  right  of  the  wife,  *'  shall  at  any  time  or  times 
during  the  said  intended  coverture  become  seised  or  possessed  of,  or  entitled 
to,"  should  be  settled. 

At  the  date  of  the  settlement  and  of  the  marriage  the  wife  was  entitled  to 
a  vested  remainder  in  land,  expectant  on  the  death  of  a  tenant  for  life^  who 
outlived  the  coverture : — 

Held,  that  the  land  was  not  subject  to  the  trusts  of  the  settlement. 

Petition. 

By  an  indenture  dated  the  21st  of  May,  1853,  and  made  between 
Mary  Ann  Mainwaring  of  the  first  part,  Robert  Yaughan  Hughes 
of  the  second  part,  and  WiUiam  Qv/nning  and  Thcma$  Bush 
Saunders  of  the  third  part,  beiag  a  settlement  made  in  contem- 
plation of  the  marriage  of  M.  A.  Mainwaring  and  jB.  F.  Hughes^ 
a  remainder  in  fee  of  M.  A.  Maimoaring,  expectant  on  the  decease 
of  Bowland  Mainwaring^  her  father,  in  one  undivided  eighth  part 
or  share,  and  all  other  the  part>  share,  estate,  right,  and  interest  of 
M'  A.  Mainwaring  of  and  in  the  manor  of  Lamboum  Deanery ^  in 
the  county  of  Berks^  and  a  rectory  and  tithes,  were  granted  to 
W.  Gunning  and  T.  B.  Saunders,  and  their  heirs,  upon  the  trusts 
of  the  settlement. 

By  another  indenture  of  even  date,  and  made  between  the  same 
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Y.-0.  J.  parties,  being  a  further  settlement  made  in  contemplation  of  the  same 

1870  marriage,  it  was  agreed  that  the  trostees  should  stand  possessed  of 

^^  certain  specified  sums  of  stock  (as  to  one  of  them  subject  to  the 

^todmb's  lifo  interest  of  Boidand  Mainwaring  therein)  upon  the  trusts  of 

Tbubtb.  the  settlement.   The  deed  also  contained  the  following  covenant : — 

'^  And  this  indenture  further  witnesseth,  that  in  pursuance  of  an 
agreement  in  that  behalf,  and  for  the  considerations  aforesaid,  each 
of  them  the  said  Robert  Yaughan  Hughes  and  Mary  Ann  Madnwaring^ 
for  himself  and  herself,  and  his  and  her  heirs,  executors,  and  admi- 
nistrators, doth  hereby  covenant  with  the  said  William  Qwrning 
and  Thomas  Bush  Saunders^  their  executors,  administrators,  and 
assigns,  in  manner  following  (that  is  to  say),  that  in  case  the 
said  intended  marriage  shall  be  solemnized,  all  the  estate,  property, 
and  efifects  whatsoever,  both  real  and  personal,  which  the  said  Bdberi 
Yaughan  Hughes  and  Mary  Ann  Mainwaring^  or  either  of  them,  in 
right  of  the  said  Mary  Ann  Mainwaring^  shall  at  any  time  or 
times  during  the  said  intended  coverture  become  seised  or  pos- 
sessed of,  or  entitled  to,  either  at  law  or  in  equity,  by  any  means 
whatsoever  (except  personal  estate  or  property  the  entire  value 
whereof  shall  be  less  than  £100)  shall  be  assured  and  settled,  and 
that  the  said  Bdbert  Yaughan  Hughes  and  Mary  Ann  Mainwaring 
respectively,  at  the  costs  of  the  trust  estate,  shall  do  and  execnte, 
and  concur  in  doing  and  executing,  all  such  acts  and  deeds  what* 
soever  as  by  the  said  trustees  or  trustee  for  the  time  being;  or  their 
or  any  of  their  counsel,  shall  be  reasonably  required  for  assuring 
and  settling  the  same  real  and  personal  property  (except  as  afore- 
said), and  every  part  thereof,  for  all  the  estate  and  interest  of  the 
said  Bobert  Yaughan  Hughes  and  Mary  Ann  Mainwaring^  or  either 
of  them,  therein,  upon  the  trusts  and  in  manner  hereinafter 
expressed  concerning  the  same  respectively." 

The  marriage  took  place  on  the  26th  of  May,  1853. 

By  an  order  of  the  Court  made  in  the  matter  on  the  16th  of 
December,  1854,  it  was  declared  that  upon  the  death,  on  the  28th 
of  December,  1846,  of  one  John  Withers  Clark^  Mary  Ann  HugheSf 
then  Mainwaring,  became  entitled,  as  one  of  his  two  co-heiresses- 
at-law,  to  a  sixteenth  share  in  a  sum  of  stock,  representing  the  sale 
moneys  of  real  estate,  absolutely,  subject  to  the  life  interest  therein 
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of  one  Bebecea  Maurice,    In  a  former  proceeding  in  the  same     Y.-O.  J. 
matter  it  had  been  held  that  this  fimd  was  real  estate  (1).  1870 

Mary  Ann  Hughes  died  on  the  14th  of  January,  1865;   and       ^^ 
BAeeca  Maurice  died  on  the  28th  of  June,  1867,  so  that  the  ^Peddbb's 

OXTTLSMEKT 

remainder  did  not  fall  into  possession  during  the  coverture.  Tbustb. 

The  principal  question  argued  on  this  Petition  was,  whether  or 
not  this  remainder  (which  exceeded  £100  in  value)  was  included 
within  the  above  covenant. 

Mr.  Bush^  for  the  Petitioners,  one  of  whom  was  the  heir-at-law 
of  Mrs.  Sughes : — 

This  property  did  not  fall  within  the  covenant  to  settle  after- 
acquired  property,  but  passed  to  the  heir-at-law.  The  important 
words  are, ''  shall  during  the  coverture  become  seised  or  possessed 
of,  or  entitled  to." 

[He  cited  and  commented  on  the  following  authorities :  Chrafftey 
V.  Humpage  (2) ;  James  v.  Burant  (3) ;  Blythe  v.  OranvtUe  (4) ; 
Ex  paHe  Blake  (5) ;  In  re  Hughes'  Trusts  (6) ;  Hoare  v.  Hornby  (7) ; 
Wilim  V.  Colvin  (8) ;  Archer  v.  Kdly  (9) ;  In  re  Browne's  WtU  (10).] 

The  Vice-Chancellor  referred  to  Otter  v.  MelviU  (11). 

Mr.  Bush ; — The  result  of  the  whole  seems  to  be,  that  an  estate 
which  did  not  become  vested  in  possession  during  the  coverture, 
though  it  was  vested  in  title  the  whole  time,  is  not  within  these 
words. 

Mr.  Wiglesuoorth,  for  Bespondents  claiming  under  the  settle- 
ment :— 

The  property  has  been  converted  into  personalty. 

The  Vice- Chancellor  (on  the  facts)  overruled  tliis  argument, 
and  said  it  was  unquestionably  real  estate. 

Mr.  WigUsworth : — If  so,  it  is  a  vested  remainder  of  or  to  which 

(1)  5  D.  M.  &  G.  890.  (6)  4  Giff.  432. 

(2)  1  Beav.  46.  (7)  2  Y.  &  C.  Ch.  121. 
(8)  2  Ibid.  177.  (8)  3  Drew.  617. 

(4)  13  Sim.   190.  (9)  1  Dr.  &  Sm.  300. 

(5)  16  Beav.  463,  470.  (10)  Law  Rep.  7  Eq.  231. 

(11)  2  Dtt  G.  &  Sm.  257. 


K 
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V.-C.  J.  the  wife  was  possessed  or  entitled  "  during  the  coverture,"  i.e.,  she 

1870  became  so  from  the  first  instant  of  her  marriage.    There  is  no 

j^  ^  necessity  that  the  property  should  fall  into  possession  during  the 

SmMiSiKT  co^^'^r®  "^  order  that  it  should  be  bound :  Ex  parte  Blake  (1) ; 

Tbubts.  In  re  Eughes^  Trusts  (2), 

*    Mr.  Charles  Burrelt^  for  the  children  of  the  marriage  and  the 
trustee  of  the  settlement. 

Sir  W.  M.  James,  V.C.  :— 

I  think  this  case  is  virtually  decided  by  authority. 

The  words  of  the  covenant  are  words  of  futurity :  "  shcdl  daring 
the  coverture  become  seised  or  possessed  of,  or  entitled  to;"  and  I 
find  nothing  to  warrant  a  departure  from  the  literal  and  natural 
meaning  of  the  words. 

This  is  not  property  with  regard  to  which  it  can  be  averred 
that  the  husband  or  the  wife  did  become  '^  seised  or  possessed  of, 
or  entitled  to"  it,  "during  the  coverture."  No  seisin,  no  title 
accrued  to  either  of  them  in  respect  of  it  during  the  coverture ; 
hence  the  property  does  not  satisfy  the  words  of  futurity  in  the 
covenant,  and  consequently  was  not  included  within  it. 


MiNXTTES : — "  This  Court  being  of  opinion  that  the  one-sixteenth  to  which  ifory 
Ann  Vaughan  Hughes  was  entitled  as  one  of  the  co-heiresses*at-law  of  John  Wiihen 
Clark,  was  not  affected  by  the  covenant  in  her  settlement,  dated  the  21st  day  of 
May,  1 853,  to  settle  after-acquired  property,  doth  order,"  &c. 

Solicitors  for  all  Parties :  Messrs.  Merriman  dk  Pike. 

(1)  16  Beav.  463.  (2)  4  Giff.  432. 
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AITCHISON  V.  DIXON.  v.-a  J. 

DomicU — DomicQ  of  Origin — Abandonment — Eeduction  intp  Posaesncn,  .^.^^ 

June  6,  7,  24. 
The  rale  that  a  man  will  be  considered  as  domiciled  in  the  place  where  his        

wife  permanently  resides,  and  in  which  he  has  fixed  his  establishment,  is 

not  af  ected  by  the  circumstance  that  the  choice  of  residence  has  been  made 

in  deference  to  the  wishes  of  the  wife,  and  that  the  house  has  been  bought 

and  furnished  at  her  instance  and  with  her  money. 

A  fund  to  which  a  married  woman  becomes  entitled  during  coverture  will 
not  be  considered  as  reduced  into  possession  by  the  husband  where  he  has  not 
been  at  any  time  in  a  position  to  assert  his  rights  by  action  for  the  amount 
as  money  had  and  received  to  his  use. 

A.^  being  sole  executor  and  trustee  of  X'«  will,  appointed  B,  and  C,  as  his 
co-trustees,  and  by  deed  assigned  all  X*8  property  to  himself,  j9.,  and  (7., 
upon  the  trusts  of  the  wilL  JS.  (who  was  also  A.U  solicitor),  as  trustee 
opened  an  account  at  a  bank  in  the  name  of  *'  The  Executor  of  XJ*  A  share 
of  X.'s  estate,  to  which  AJs  wife,  or  A,  in  her  right,  was  entitled,  having 
become  divisible,  B,,  after  advising  her  as  to  an  investment,  drew  a  cheque 
in  his  own  name  in  favour  of  AJa  wife,  and  the  money  was  invested  in  a 
debenture  which  was  taken  in  the  names  of  B.  and  D,  as  trustees  for  her : — 

Held^  that  there  had  been  no  reduction  into  possession  of  the  share  by  A. 

1  HIS  was  a  suit  by  the  legal  personal  representatives  of  William 
AUan,  deceased,  for  the  purpose  of  recovering  a  share  of  the 
lapsed  residuary  personal  estate  of  John  Oott,  deceased,  which 
became  divisible  among  his  next  of  kin,  one  of  whom  was  the 
Defendant  Mrs.  AUany  during  the  lifetime  of  the  said  William 
AUany  her  husband. 

The  circumstances  of  the  case  are  so  fully  detailed  in  the  judg- 
ment, that  it  will  be  sufficient  to  state  that  the  claim  on  behalf  of 
the  Flaintifis  was  rested  upon  the  following  grounds,  as  stated  in 
the  bill  :— 

1.  That  William  AUan  being  domiciled  in  Scotlcmd  at  the  time 
of  his  marriage  with  the  Defendant,  Mrs.  Allan,  in  1829,  and 
continuing  so  domiciled  down  to  his  death  in  1868,  he  was, 
according  to  the  law  of  Scotland,  entitled  to  all  personal  property 
which  accrued  to  her  during  the  subsistence  of  the  marriage, 
whether  reduced  into  possession  by  him  in  the  lifetime  of  his  wife 
or  not,  and  eoMWeA,  jwre  mariti  to  the  distributive  share  to  which 
she  as  one  of  the  next  of  kin  of  John  Oott  was  entitled  of  his 
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Y.-0.  J.      residuary  personal  estate,  whether  reduced  into  possession  during 

1870        AUatCs  lifetime  or  not 
j^jj^cBoxxs    *~  2*  T\ihi  whether  William  AUan  was  domiciled  in  Scotland  or 
jy^  not  at  the  death  of  John  Oott  in  1867,  or  afterwards,  there  had 

— ^  been,  in  fact,' a  reduction  into  possession  by  AUan  during  his  life- 
time of  the  £7000,  the  share  of  Mrs.  AUan  in  that  part  of  John 
Oott's  personal  estate  which  became  divisible  before  the  death  of 
Allan. 

On  the  other  hand,  the  Defendants  contended  that  the  domicil 
of  William  AUan  had  ceased  to  be  Scottish  not  later  than  Decem- 
ber, 1841,  and  was  English  down  to  his  death ;  that  the  £7000 
was  not  reduced  into  possession  by  him  during  his  lifetime,  so  that 
on  his  death  Mrs.  AUan  became,  and  now  was,  absolutely  entitled 
not  only  to  her  share  of  the  outstanding  personal  estate  of  John 
Oott,  but  also  to  the  £7000.  It  was  also  contended  on  behalf  of 
the  Defendants,  that  even  if  WiUiam  AUan  died  a  domiciled 
Scotchman,  or  even  if  there  had  been  a  reduction  into  possession 
of  the  £7000  by  AUan  during  his  lifetime,  AUan,  by  force  of  the 
provisoes  contained  in  his  marriage  settlement  (executed  in  the 
Scotch  form)  had  precluded  himself  and  his  representatires  from 
claiming  against  Mrs.  AUan  any  part  of  her  personal  estate, 
whether  reduced  into  possession  in  his  lifetime  or  not. 

Mr.  Anderson,  Q.C.,  Mr.  Kay,  Q.C.,  and  Mr.  Mounaey,  for  the 
Plaintiffs,  upon  the  contention  that  William  AUan's  Scotch  domicil 
of  origin  had  never  been  abandoned,  referred  to  Munro  v.  Munro  (1), 
Aikman  v.  Aikman  (2),  Udny  v.  Udny  (3),  Moorhouae  v.  Lord  (4), 
and  Ealdane  v.  Eckford  (5). 

[The  Vice-Chancellob  referred  to  Forbes  v.  Forbes  (6).] 

The  Jus  marUi  was  not  excluded,  and  the  rights  of  the  parties 
under  the  marriage  contract  must  be  governed  by  the  law  of  the 
domicil :  Ikmcan  v.  Cannan  (7) ;  and  that,  consequently,  according 
to  Scotch  law,  the  representatives  of  the  husband,  and  not  the 
widow,  were  entitled  to  any  property  that  accrued  to  the  wife 

(1)  7  01.  &  P.  842.  (4)  10  H.  L.  C.  272. 

(2)  3  Macq.  884.  (5)  Law  Rep.  8  £q.  631. 

(3)  Law  Rep.  1  H.  L.,  Sc,  441.  (6)  Kay,  341. 

(7)  18  Beav.  128. 
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during  the  marriage :  Leslie  y.  BaUlie  (1).    Upon  the  qaestion  of      V.-C.  J. 
reduction  into  possession  they  cited  WombiDell  r.  Laver  (2).  1870 


Mr.  Frjfy  Q.C.,  Mr.  Marten,  and    Mr.  Forbes  (Sir  Bounddl    ^^=«>» 
Palmer,  Q.C.,  with  them),  for  the  Defendants,  were  not  called      Dixok. 
upon  to  argue  the  question  of  domicil. 

Upon  the  question  of  reduction  into  possession  by  William 
AHan,  and  in  support  of  the  proposition  that  his  legal  right  was 
controlled  by  the  equitable  right  of  his  wife,  they  cited  JEx  parte 
Norton  (3),  Sturgis  v.  Champnet/s  (4),  Bond  v.  Simmons  (5),  Bwrdon 
Y.  Bean  (6),  and  Bhunt  y.  BesUand  (7). 

The  settlement  of  1829  must  be  construed  according  to  its  ob- 
vious import :  King  of  Spain  y.  Maehado  (8) ;  Este  y.  Smyth  (9) ; 
and  the  particular  provision  was  intended  to  keep  property  accru- 
ing to  the  wife  from  becoming  common  property,  and,  as  such, 
subject  to  the  administration  of  the  husband. 

Mr.  Anderson,  in  reply. 


June  24.    Sir  W.  M.  Jambs,  V.C.  :— 

The  question  in  this  suit  is,  whether  the  Plaintifis,  as  the  repre- 
sentatives of  a  deceased  husband,  or  the  Defendant^  the  surviving 
wife,  are  entitled  to  a  large  sum  of  money,  part  of  the  estate  of  one 
John  Oott,  deceased.  John  Oott  died  seised  and  possessed  of  pro- 
perty of  great  value,  the  residue  of  which  he  had  bequeathed  by  his 
will  to  a  brother.  The  brother  having  predeceased  him,  there  was 
a  lapse  of  that  gift.  Mrs.  AUan,  the  Defendant,  then  the  wife  of 
one  William  Allan,  was  one  of  the  next  of  kin  of  John  Chtt,  and  as 
such  entitled  to  a  share  of  that  lapsed  bequest.  She  alleges  that 
the  domicil  of  her  deceased  husband  at  his  death  was  English,  and 
that  he  having  died  without  reducing  the  property  into  possession, 
her  right  by  survivorship  attached ;  and  she  contends,  further,  that 
by  the  terms  of  an  ante-nuptial  settlement^  and  independently  of 

(1)  2  Y.  &  C.  Ch.  91.  (6)  3  Atk.  20. 

(2)  2  Sim.  360.  (6)  2  Vea.  607. 
(8)  25  L.  J.  (Bky.)  43.  (7)  6  Ves.  516. 
(4)  5  My.  &  Cr.  97.  (8)  4  Bw.  225. 

(9)  18  Bear.  112. 
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y.-C.  J.     the  reduction  into  possession,  the  hnsband  had  effectually  precluded 
1870       himself  from  all  marital  rights  in  respect  of  the  property  which 
AiTOHiiov    ^^  ^  devolved  on  her. 
Dixon  ^^  ^^^  other  side,  it  was  contended  that  the  domicil  at  the  death 
was  Scotch ;  that  there  was  a  redaction  into  possession  of  a  con- 
siderable sum,  which  had  effectually  vested  the  property  in  the 
husband  jure  marUi  prior  to  his  death ;  and  that  the  settlement, 
according  to  its  true  construction,  did  not  affect  the  marital  right 
The  Plaintiffs  did  not,  however,  contend  that  the  settlement,  pnh 
prio  viffore,  gave  the  husband  any  right  to  that  particular  property. 
Their  claim  was  based  on  the  operation  of  the  Scotch  law  on  a 
Scotch  domicil. 

The  first  and  most  material  question  to  be  disposed  of  is  the 
question  of  domicil. 

The  testator's  domicil  of  origin  was  undoubtedly  Scotch.  He 
was  bom  and  bred  in  Scotland.  He  was  the  head  of  a  good 
Scotch  family.  He  was  a  considerable  landed  proprietor  in  SeoUandy 
and  a  banker  in  JEdinhurghy  was  a  citizen  of  that  city,  and  was 
selected  to  fill  the  oflSce  of  Lord  Provost  He  came,  however,  in 
the  year  1829,  to  England^  for  a  wife,  being  then  of  the  ripe  age 
of  forty,  and  had  the  good  fortune  to  win  the  hand  of  a  widow 
lady  of  considerable  wealth  and  expectations,  who  was  six  years 
his  junior.  He  took  her  with  him  to  Scoiland^  and  there  can  be 
no  doubt  that  the  conjugal  home  and  domicil  were  intended  to  be, 
and  originally  were,  Scottish.  At  this  time  W.  Allan  had  two 
Scotch  residences,  one  a  country-house  at  a  place  called  the  Olen, 
his  patrimonial  estate,  and  another  at  a  house  No.  11,  HdUds 
Crescent,  a  crescent  built  on  a  property  called  Htlhidey  also  his 
patrimonial  estate,  which  had  become  valuable  as  building  land. 
In  the  year  1833,  Mr.  and  Mrs.  AUan  went  abroad,  giving  up  the 
Hillside  Crescent  house,  and  travelled  about  until  the  year  1836, 
when  they  returned  and  resumed  their  residence  at  the  GUn,  and 
so  resumed  their  Scotch  home  and  domicil.  At  the  end  of  1841, 
Mr.  and  Mrs.  AUan  again  left  Scotland,  and  spent  the  year  1841 
in  various  parts  of  England  and  Wales,  but  without  any  fixed 
residence.  In  1843,  Mr.  AUan,  being  a  great  sufferer  from  gout, 
went  to  Buocton.  In  that  year  he,  or,  as  the  Plaintiffs  put  it,  Mis. 
Allan,  took  a  furnished  house  at  Wydmdge,  near  Buxton,  and 
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thereupon  Mrs.  AUan  removed  all  her  furniture  which  was  at  the      Y.-O.  J. 
OJen^  and  which  appears  to  have  constituted  the  furniture  of  that       1870 
house,  to  the  Pantechnicon  at  London,  and  thereupon  the  Olen  was    AiTcmsoir 
given  up  and  let  to  another  brother,  and  Mr.  and  Mrs.  AUan      dqqk 

ceased  to  have,  and  never  again  had,  any  house  or  home  in  Scot-       

land.  After  residing  for  some  time  in  the  house  at  Wyehridffe  as 
a  furnished  house,  Mrs.  AUan's  trustees  were  induced  to  lay  out  a 
poition  of  her  money  in  the  purchase  of  it.  Such  a  purchase,  there 
can  be  no  doubt,  was  made,  not  by  way  of  profitable  investment 
of  trust  moneys,  but  with  a  view  to  permanent  residence,  and 
Mrs.  Attan^s  furniture  was  thereupon  brought  to  this  house.  This 
house  so  furnished  was  retained  until  the  year  1858,  and  although 
not  occupied  by  them  during  the  greater  part  of  that  time,  their 
servants  were  always  left  there,  and  the  furniture  left  there,  so  as 
to  be  at  all  times  available  for  residence.  From  1841  to  1852, 
Mr.  Allan  never  was  in  Scotland,  In  1852,  Mr.  AUaWs  brother  and 
partner  became  incapacitated  for  business,  and  Mr.  AUan,  in 
February  of  that  year,  returned  to  Edivlbwrgh  and  resumed  his 
place  at  the  bank.  His  health  did  not  permit  him  to  remain 
there  permanently,  and  in  the  month  of  June,  1852,  he  was  com- 
pelled to  abandon  all  hope  of  pursuing  his  vocation,  and  he  left 
^ivUburgh  and  ScoUandj  and  never  afterwards  returned  there 
except  for  a  few  short  visits. 

Mr.  Allans  disease,  the  gout,  about  this  time  flew  to  his  head 
and  affected  his  mind.  He  was,  in  the  summer  of  1853,  placed  in 
a  private  asylum.  He  was  then  removed  to  an  asylum  at  HanweU, 
where  he  remained  until  March,  1854. 

From  this  period  the  narrative  may  be  given  in  the  language  of 
Dr.  ConeUis,  the  medical  attendant  of  Mr.  AUan: — "In  March, 
1854,  Mr.  AUan  left  the  said  private  asylum  at  Sanwdl  and  pro- 
ceeded to  travel  on  the  Continent,  accompanied  by  me.  Mr.  Allan's 
medical  advisers  at  this  time  considered  that  complete  change  of 
&ir  and  scene  would  be  most  conducive  to  his  recovery,  and  I  was 
requested  by  his  friends  to  accompany  him  on  his  journey.  Mr. 
^llan  and  I  remained  on  the  Continent  for  upwards  .of  two  years, 
^til  some  time  in  or  about  March,  1856,  when  we  returned  to 
England.  During  the  time  when  we  were  on  the  Continent  we 
visited  various  places  on  the  Continent,  and  spent  two  winters  at 


V. 

Dixon. 
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Y.-O.  J.      Boulogne.    On  returning  to  Engla/nd  in  1856,  Mr.  AUan  and  I 
1870       joined  Mrs.  AUan  at  the  Qu£efC$  Eotd,  Norwood^  and  I  left  him 
AiTGBiBON    there.    A  few  months  afterwards,  and  in  the  same  year,  1856, 1 
reoeiyed  a  request  from  Mrs.  AUan  to  join  her  and  Mr.  AEan  again 
at  Byde,  and  accordingly  1  did  so,  and  I  went  with  them  from 
Byde  to  Dover ^  and  thence  to  Torqwiy.    We  remained  at  Torgwy 
a  few  days  only,  the  place  not  being  considered  suitable  for  Mr. 
AUan  in  his  then  state  of  health.    From  Torquay  we  went  to  the 
Bedford  Edd  at  Brighton.      Whilst  at  the  Bedford  Hcid  at 
BrigJUon,  on  this  occasion,  I  accompanied  Mr.  ANan,  at  his  request, 
to  a  house  agent  to  inquire  for  a  house  at  Brighton.    Mrs.  AUan, 
howeyer,  had  already  taken  a  furnished  house.  No.  50,  Marine 
Parade,  and  we  remoyed  from  the  Bedford  Sotd  to  that  house,  and 
remained  and  spent  the  winter  of  1856-7  at  No.  50,  Marine 
Parade,  Brighton,  accordingly.    In  the  year  1857,  Mr.  and  Mrs. 
AUan  and  myself  yisited  Windermere,  where  a  house  had  been 
taken  for  Mr.  and  Mrs.  Allan,  and  we  remained  there  until  the 
autumn  of  that  year.    During  the  summer  of  1857,  and  while  we 
were  at  Windermere,  Mrs.  Aitehieon,  the  sister  of  Mr.  Attan^  Mis. 
AOehison^e  daughters,  and  her  son  the  Plaintiff  WiUiam  Aitehison, 
now  Ciolonel  Aitchison,  yisited  Mr.  and  Mrs.  Attan  there.    In  the 
latter  part  of  the  summer  or  autumn  of  1857,  Mr.  and  Mrs.  AUan 
and  myself  returned  to  a  hotel  at  Brighton,  where  we  remained  a 
short  time,  and  until  they  remoyed  into  Sarwood  Home,  Brightly 
which  was  a  furnished  house^  and  thenceforward  we  lodged  there 
during  the  winter  of  1857-8.    In  the  year  1858,  the  house  No.  7, 
Chichester  Terrace,  Brighton,  was  taken,  and  while  it  was  in  prepa- 
ration for  occupation  and  until  the  remoyal  there  of  Mrs.  AUaaii 
furniture,  which  was  at  their  house  at  Bunion,  Mr.  and  MrB.AUan 
and  I  went  first  to  Bed  EaS,  Forest  HiU,  and  thence  to  Tunbridge 
WeUs,  and  at  the  latter  place  we  occupied  a  furnished  house  in 
Catverhy  Parh.    In  October,  1858,  we  remoyed  from  the  house  in 
Calverley  Parh,  Tunhridge  WeUs,  to  the  house.  No.  7,  Chicheder 
Terrace,  and  Mr.  AUan  continued  to  reside  there  until  his  death 
on  the  6th  of  July,  1868." 

The  only  addition  to  this  narratiye  which  it  is  necessary  to  make 
is,  that  the  house  at  Brighton  was  bought  by  the  trustee  of  Hrs. 
AUan,  and  that  thereupon  the  Wyebridge  house  was  sold,  and  the 
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furniture  remoyed  from  it  to  the  Brighton  house.    Mr.  AUan  being      V.-O.  J. 
then  seventy  and   Mr&  Attan  sixty-four,  they  settled  down  at        1870 
Brighion  in  a  house  purchased  in  order  that  it  might  be  their    Ammaoir 
future  residence.  Ddlok 

In  the  year  1853,  Mr.  AUan^s  affairs  were  placed  by  the  Court  of  — 
Session  in  EdirAurgh  in  the  hands  of  a  eurator  lonis,  and  he  so 
continued  under  the  protection  of  that  Court  until  the  year  1859, 
when  the  Court  was  satisfied  that  he  had  recovered  so  as  to  be  able 
to  manage  his  own  business.  He  appointed  one  Mr.  SpraU  his 
factor  and  commissioner.  His  landed  property  was  heavily  incum- 
bered, or,  at  all  events,  he  was  largely  indebted,  and  partly  by  his 
euraior  Icnts,  and  partly  by  his  factor  and  commissioner  after  his 
mental  recovery,  the  Qlen  estate,  his  favourite  property,  was  sold, 
and  that  not  being  sufficient,  a  very  large  portion  of  his  HUbide 
property  had  to  be  sacrificed,  and  the  residue  still  remained  incum- 
bered, so  that  at  the  time  of  his  death  his  own  net  income  was 
little,  if  at  all,  more  than  £500  a  year ;  and  if  he  had  returned  to 
Scotland  on  his  own  means,  the  former  Lord  Provost  and  banker, 
the  Laird  of  the  Olen  and  of  HUUide,  would  have  so  returned,  com- 
paratively, a  broken  man.  His  wife's  income  was  £3000  a  year. 
He  seems,  however,  to  have  clung  to  his  territo;rial  distinctions. 
He  was  long  Mr.  Attan  of  the  Olen  and  of  Hillside — then,  and  to 
the  last,  Mr.  AUan,  of  Hittside — ^he  retained  some  of  the  old  supe- 
riorities in  more  than  one  county,  which  had  in  the  pre-Beform 
era  entitled  him  to  be  placed  on  the  roll  of  freeholders.  And 
claiming  his  place  as  a  citizen  of  Edinhurgh,  and  being  a  zealous 
Conservative,  he,  in  the  last  year  of  his  life,  went  down  hoping  to 
be  present  at  a  great  banquet  there  given  to  Mr.  Disraeli.  Unfor- 
tunately he  took  cold ;  a  fatal  bronchitis  set  in»  and  he  returned 
to  his  home  at  Brighton,  where  he  died  in  the  year  1868.  He 
was  buried  at  a  burying-place  near  Brighton,  which,  according  to 
Mrs.  AOmCs  testimony,  he  had,  some  considerable  time  previously, 
selected  as  his  last  resting-place. 

This  history  seems  to  me  to  bring  the  case  completely  within 
that  of  Forbes  v.  Forbes  (1)  with  this  distinction,  making  this  case 
stronger,  that  in  that  case  General  Forbes  had  actually  a  residence 
ui  SMJand,  where  he  resided  a  great  part  of  each  year,  had  an 

(1)  Kay,  841. 
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y.-O.  J.      establishment,  and  was  actually  engaged  in  performing  the  terri- 
1870        tonal,  the  magisterial  and  other  duties  of  a  great  Scotch  laird; 
A^^^jf    but  which  were  held  not  to  countervail  the  fact  that  his  English 
jy  **  house  was  the  conjugal  residence. 

It  is,  however,  contended  in  this  case  that  there  is  this  difference : 

that  from  Mr.  AUan'8  state  of  health,  mental  and  bodily,  the  choice 
of  residence  was  really  not  his  but  that  of  his  wife,  upon  whom 
both  his  pecuniary  means  and  his  condition  made  him  so  dependent ; 
who  appears  to  have  watched  over  him  herself;  to  have  provided 
him  with  attendants  and  a  physician ;  and  to  have  spent  her  laige 
income  liberally  in  providing  him  with  every  comfort  his  Condition 
was  capable  of. 

It  is  clear,  however,  that  except  during  the  interval  betweeu 
1853  and  1859  he  must  be  considered  as  of  perfectly  sound  mind ; 
indeed,  in  the  latter  ten  years  of  his  life,  when  he  was  unex- 
pectedly called  upon  to  perform  the  duties  of  an  executor  and 
trustee  of  a  large  estate,  he  shewed  himself  a  singularly  active  and 
intelligent  man  of  btisiness.    Being  of  sound  mind,  it  was  he^  of 
course,  who  was  the  head  and  master.    The  comparative  opulence 
of  the  wife  can  make  no  difference.    The  residence  and  home  at 
Brighton  were  not  the  less  his  because  he  may  have  deferred,  how- 
ever implicitly,  to  her  wishes.    It  indeed  makes  the  conclusion  in 
favour  of  a  Brighton  domicU  irresistible  when  we  find  that  it  was 
in  the  highest  degree  improbable  that  the  wife  should  ever  have 
voluntarily  returned  to  a  Scotch  home;  that  the  husband  had 
every  motive  of  interest,  of  gratitude,  and  of  affection  to  say  to  bis 
partner, ''  Your  country  shall  be  our  country,  the  home  of  your 
selection  shall  be  our  home."    The  suggestion  that  he,  possibly  or 
probably,  would  have  returned  to  his  Scotch  relations  in  the  veiy 
improbable  event  of  his  surviving  her,  seems  to  me  of  no  weight, 
even  if  there  were,  which  there  is  not,  evidence  of  any  such  inten- 
tion.   When  she,  at  the  age  of  sixty-four,  bought  and  furnished 
the  house  at  Brighton  I  have  no  doubt  she  bought  it  to  be  their 
permanent  home,  and  I  have  no  doubt  that  he,  the  grateful  and 
dependent  invalid  of  seventy,  meant  there  to  live  the  rest  of  his  life 
by  her  side,  there  to  die  in  her  arms,  to  be  removed  to  the  resting- 
place  dose  by  which  he  had  selected.    I  have  no  doubt^  therefore, 
that  the  domicil  was  English  and  not  Scotch. 
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The  domioil  being  Englisli,  then  next  arises  the  question  of  the     V.>0.  J. 
reduction  into  possession.    This  question  arises  in  this  way : — Mr.        1870 
ASan  was  himself  the  sole  surviving  executor  and  trustee  of   aitchtboit 
Mr.  Jchn  OoWs  will.    By  the  frame  of  that  will,  subject  to  certain       pixoN. 

specific  and  other  bequests,  the  whole  personal  estate  of  John  Chit       

was  bequeathed  to  the  trustees.  Finding  himself  the  sole  executor 
and  trustee,  Mr.  AUan  appointed  two  gentlemen,  Mr.  Ewart  of 
Liv^rpoolf  and  the  Defendant  Dixon,  to  be  co-trustees  with  him, 
and,  by  a  deed,  he  conveyed  and  assigned  all  the  freehold  property 
and  all  the  personal  property  of  the  testator  to  himself  and.  the 
other  trustees  upon  the  trusts  of  the  will.  This,  of  course,  did  not 
denude  him  of  his  character  or  of  his  responsibilities  as  executor, 
but  was  an  assent  to  the  bequest  on  trusty  and  was  as  complete  an 
assignment  of  the  personal  estate  as  it  was  possible  for  an  executor 
to  make.  The  execution  of  this  deed  was  followed  by  the  institu- 
tion of  a  suit  by  Mr.  AUan,  in  the  name  and  right  of  himself  and 
wife,  against  the  trustees  for  the  administration  of  the  estate,  in 
which  there  was  the  usual  administration  decree.  The  Defendant 
Dixon  was  resident  near  Leeds,  where  Mr.  John  Ootfs  property,  to 
a  great  extent,  lay ;  and  he  was  not  only  a  trustee,  but  his  firm  of 
Benjamin  Dixon  &  Son  were  the  solicitors  of  Mr.  AUan. 

An  account  was  opened  at  the  Leeds  Bank  in  the  name  of  *'  The 
Executor  of  John  OoUr  This  account,  however,  was  opened  by  the 
Defendant  Dixon,  the  trustee,  and  he  has  deposed  that  he  did  it  as 
tnistee,  that  he,  when  he  opened  it,  informed  the  manager  that  he 
alone  was  to  draw  upon  it.  Accordingly,  all  cheques  upon  that 
account  were  drawn  by  him.  There  being  considerable  sums  to 
that  account  divisible  amongst  the  persons  beneficially  interested 
he  proceeded  to  divide  them,  and  he  ascertained  that  £7000  was  the 
qwsta  of  \he  share  which  Mrs.  AUa/n,  or  Mr.  AUan  in  her  right,  was 
entitled  to  of  the  lapsed^  residue.  Mr.  AUan  appears  to  haye  been 
very  unwell  at  that  time,  and  Mrs.  AUan  was  communicated  with, 
and  was  advised  as  to  the  investment  of  that  sum,  and  acquiesced 
in  such  advice.  Thereupon  a,,  cheque  was  drawn  by  the  Defendant 
Dixon,  in  his  own  name,  to  Mrs.  IE.  AUan  or  bearer ;  the  printed 
words  **  or  order  **  being  struck  out ;  but  those  words  having  been 
there  the  cheque  was  apparently  not  considered  negotiable  without 
her  indorsement    Mr.  Dixon,  jun.,  thereupon  indorsed  the  cheque 
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y.-O.  J.     "  E,  AUan"    With  that  cheqne  the  inyestment  was  at  once  made, 

1870        and  the  cheqne  having  passed  through  a  bank  at  Sheffidd^  was 

jisTCBiEos    honoured  by  the  Leeds  Bank;  the  amount  being  debited  to  the 

DnoN       account  of  "  the  Executor  of  John  Goft."    The  investmentoonsisted 

of  a  debenture  of  the  South  Yorkshire  BaUway  and  Biver  Dun  (km- 

l^amy^  which  was  taken  in  the  names  of  the  Defendant  Dtinm  and 
Joseph  Ohrklopher  Ewart,  as  trustees  for  Mrs.  AUan.  It  is  contended 
that  the  £7000  being  actually  drawn  for  in  Mr.  AUan^s  lifetime  by 
Mr.  AUan^s  solicitor,  was  effectually  severed  from  the  estate ;  that 
the  cheque  was  drawn  in  payment  of  the  share,  and  being  in  the 
hands  of  the  solicitors  of  Mr.  AUan  was  in  their  hands  as  his 
cheque  and  property,  and  so  reduced  into  possession  as  if  it  had 
been  placed  to  his  private  account  in  the  same  bank ;  that  the  in- 
vestment of  it  by  direction  of  his  wife,  without  his  knowledge, 
could  not  alter  the  property ;  and  that  such  investment,  being 
made  with  moneys  which  had  so  become  his,  is  part  of  his  estate. 
I  cannot  accede  to  this  view.  Whether  rightly  or  wrongly,  the 
cheque  was  drawn,  not  for  him  in  his  marital  rights  but  for  his 
wife  as  distinguished  from  him,  and  there  never  was  a  moment  of 
time  at  which  he  could  have  brought  an  action  against  any  peison 
for  the  £7000  as  moneys  had  and  received  to  his  use.  The 
utmost  he  could,  or  his  representatives  can,  claim  would  be  to  treat 
the  transaction  as  unauthorized,  and  to  insist  on  the  £7000  being 
replaced  in  the  bank  as  if  it  had  never  been  drawn  against;  in 
which  case  it  is  clear  that  it  would  have  been  part  of  the  unadmi- 
nistered  residuary  estate  under  the  control  of  the  trustees  at  his 
death,  not  reduced  into  possession  by  him,  and  passing  clearly  by 
survivorship  to  his  widow. 

Having  thus  answered  the  question  of  domicil  and  the  question 
of  reduction  into  possession  in  favour  of  the  widow,  it  is  not  neces- 
sary to  consider  any  question  as  to  the  marriage  settlement  The 
bill  of  the  Plaintiffs  must  be  dismissed,  but^  under  the  circum- 
stances, dismissed  without  costs. 

Solicitors :  Messrs.  Sharp  dt  UUUhome  ;  Messrs.  Baxter ^  Bo^e, 
Norton,  dt  Co. 
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June  25. 


In  re  DE  LA  TOUCHERS  SETTLEMENT.  v.^.  J. 

1870 
Marriage  Settlement — Mistake — Eectificai^n — Petition — Form  of  Order, 

By  a  mistake  in  pencil  directions  given  to  a  clerk  or  stationer,  a  clause  of  a 
sentence  was  inserted  in  a  marriage  settlement  which  on  the  face  of  the  deed 
was  repugnant  to  the  sense,  and  which  led  to  a  highly  improbable  result. 
The  fact  of  the  mistake  was  not  admitted  by  all  parties : 

The  Court,  on  Petition  nnder  the  Trustee  Belie/  Act,  did  not  order  the 
settlement  to  be  rectified ;  but,  prefacing  the  order  with  a  declaration  that  it 
appeared  that  the  words  in  question  were  inserted  by  mistake,  made  an  order 
for  distribution  of  the  fund  as  if  the  clause  had  not  been  inserted. 

Petition. 

By  a  post-nuptial  settlement,  dated  the  15th  of  April,  1847, 
and  made  between  the  Bey.  John  WiUiam  Be  la  Touehe,  clerk, 
.  (then  and  therein  called  John  LcUouche),  and  Henrietta  his  wife,  of 
the  first  part,  the  Bey.  William  Sheepahanks  Burgess,  clerk,  the 
father  of  Henrietta  Latouehe,  of  the  second  part^  and  two  trustees 
of  the  third  part,  it  was  declared  that  the  trustees  should  stand 
possessed  of  a  sum  of  £5416  Is.  9d,  (not  the  subject  of  the  present 
Petition),  upon  trust,  after  sale  of  a  portion  and  payment  thereout 
of  costs,  to  inyest  the  residue  as  therein  mentioned,  and  pay  the 
income  to  John  Latouche  and  his  assigns  for  life,  and  after  his 
decease  to  Henrietta  Latouche  and  her  assigns  for  life,  and  from 
and  after  the  decease  of  the  suryiyor,  (A.)  "in  case  the  said 
Henridtaj  his  said  wife,  shall  be  such  suryiyor,"  upon  trust  for 
the  children  of  the  marriage,  in  manner  therein  mentioned  (£.)  ; 
''but  in  case  the  said  Henrietta  Latauehe  shall  die  in  the  lifetime 
of  the  said  John  LatowheJ'  then  upon  trust  for  all  the  children 
of  the  marriage,  as  John  Latotiche  and  Henrietta  his  wife  should 
jointly  by  deed  appoint ;  in  de&ult,  as  Henrietta  Latouche  should 
by  will  appoint ;  in  default,  for  all  the  children  of  the  marriage 
who  should  attain  twenty-one^  in  equal  shares ;  but  if  no  child 
should  attain  twenty-one,  in  trust  for  WiUiam  Sheepshanks  Burgess 
(the  &iher  of  Henrietta  Latouche),  his  executors,  administrators, 
and  assigns.  Then  followed  usual  hotchpot,  adyancement,  main- 
tenance,  and   accumulation  clauses;   and  a  coyenant  to  settle 

aftei^acquired  property. 
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Y.-O.J.        The  deed  then   witnessed  that  John  LabueJie  and  Henrietta 
1870       his  wife  thereby  severally  covenanted  with  the  trostees,  that  John 
Jn  re       Loiouohe  should  and  would,  either  alone  or  in  concurrence  with 
Tovchb's    ^^  ^^9  ^^  ^^®  aos^  of  the  trust  estate,  do  all  acts  as  should  be 
Sbttlemest.  necessary  to  vest  in  the  trustees  (a  fund  which  was  the  subject  of 
the  present  Petition^  namely)  all  the  present  or  future  share  and 
interest  of  Henrietta  Lalauche  or  of  John  Laioiiche,  as  her  husband, 
of  and  in  a  sum  of  consols,  whatever  amount  it  might  be,  standing 
in  the  names  of  the  trustees  of  the  will  of  the  Bev.  James  Burgess 
at  the  time  of  the  death  of  W.  8.  Bwrgees;  and  also  all  the  real 
and  personal  estate  to  which  Henrietta  Latouehe  or  John  Latouehe, 
as  her  husband,  was  entitled  under  the  will  of  Edtoard  Ooode; 
and  also  a  sum  of  £1000  then  lent  out  on  mortgage,  in  pursuance 
of  the  trusts  of  the  marriage  settlement  of  W.  8.  Bwtgeee^  to  which 
Henrietta  Latouehe  or  John  Latouehe,  as  her  husband,  was  or  should 
be  entitled  after  the  decease  of  her  father ;  and  all  other  the  real . 
or  personal  property  whatsoever  not  therein  otherwise  comprised 
to  which  Henrietta  Latouehe  should  at  any  time  during  the  oove^ 
ture  become  entitled  by  descent,  transmission,  or  otherwise,  from 
her  sister  Emily^  in  case  she  should  die  under  the  age  of  twenty- 
one,  under  the  wills  of  James  Burgess  and  her  mother  Henrietta 
Ooode  Sheepshanks  respectively;  upon  trust  to  indemnify- the 
trustees  in  respect  of  the  trusts,  and  to  levy  such  sums  of  monev 
as  would  be  suflScient  to  pay  and  satisfy  their  costs,  charges^  and 
expenses ;  and  to  invest  the  residue  in  some  or  one  of  the  daasesof 
securities  therein  specified,  with  power  to  vary  securities;  and 
stand  possessed  of  the  funds,  upon  trust  to  pay  the  income  to  Joftft 
LatMohe  for  life ;  '^  and  after  his  decease  do  and  shall  pay  the  said 
interest,  dividends,  and  annual  produce  to  or  permit  the  same 
to  be  received  by  the  said  Hewrietta  Latouehe  and  her  assigns 
during  her  life ;  and  from  and  after  the  decease  of  the  survivor  of 
them  the  said  John  Latouehe  and  Henrietta  his  said  wife,  (E.)  in 
case  the  said  Henrietta,  his  said  wife,  shall  be  the  survivor  (F.),  then 
do  and  shall  stand  and  be  possessed  of  and  interested  in  all  and 
singular  the  said  trust  moneys,  stocks,  and  securities,  and  the 
dividends,  interest^  and  annual  produce  thereof,  in  trust  for  all 
sund  every  or  such  one  or  more  exclusively  of  the  others  or  other 
of  the  children  of  the  said  marriage,"  as  John  Latouehe  and 
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Henrietta  his  wife  should  by  deed  jointly  appoint ;  and  in  defeult      v.-c.  J. 
of  sach  appointment,  in  trust  for  all  the  children  of  the  marriage        i870 
who  should  attain  twenty-one,  in  equal  shares  ;  "  and  subject  and        ^^^ 
without  prejudice  to  the  trusts  aforesaid,  then  upon  the  trusts     fP^,^\ 
following,  that  is  to  say,  in  case  there  shall  be  no  child  of  the  said  SErrLEMEirr. 
marriage  who  shall  attain  a  Tested  interest  in  the  said  last  men- 
tioned sums  of  money,  trust  stock,  and  property,  then   the  same 
shall  be  held  "  upon  such  trusts  as  Henrietta  Latouohe  should^  not- 
withstanding coverture,  by  will  appoint ;  and  in  default  of  such 
appointment,  "in  trust  for  all  and   every  the  future  child  or 
children,  if  any,  of  the  said  John  Lalouehe  by  any  future  wife,  at 
the  same  ages  and  times,  and  subject  to  the  same  powers,  pro* 
visoes,  and  declarations,  as  to  maintenance  and  advancement,  and 
otherwise,"  as  were  contained 'therein  with  reference  to  the  children 
of  John  Latouche  by  Henrietta  Latouche ;  and  subject  thereto,  in 
trust  for  such  persons  as  at  the  decease  of  the  said  Henrietta 
Latouche  would  have  become  entitled  thereto  under  the  Statute 
of  Distributions,  in  case  she  had  died  possessed  thereof  intestate, 
and  without  having  been  married,  as  tenants  in  common,  and  in 
the  shares  in  which  they  would  have  been  entitled  under  the  same 
Statute. 

Henrietta  Laiouche  died  on  the  30th  of  December,  1847,  without 
having  made  any  joint  or  separate  appointment  under  the  above 
powers,  in  the  lifetime  of  her  father,  her  husband,  and  two  sons,  the 
only  issue  of  the  marriage,  namely,  CecU  TreviUe  De  la  Touche  and 
ViUiers  Be  la  Touche. 

In  November,  1850,  John  William  Latouche,  then  De  la  Touche, 
married  Louisa  Fanny  Wale, 

On  the  6th  of  May,  1853,  W.  8.  Burgess  died. 

On  the  5th  of  August,  1868,  ViUiers  De  la  Touche  died,  and 
administration  of  his  estate  and  effects  was  granted  to  his  father, 
J.  W.  De  la  Touche. 

J.  W.  De  la  Touche  died  on*^  the  9th  of  February,  1870,  leaving 
his  widow,  and  one  daughter,  Fanny  Eva,  the  only  issue  of  the 
second  marriage,  surviving  him. 

In  June,  1870,  the  trustees  of  the  settlement  transferred  into 
Court  a  sum  of  £5187  2s.  5d.  consols,  representing  the  property 
which  had  been  paid  to  them  under  the  last-mentioned  covenant 
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y.-O.  J.  in  the  settlement,  upon  an  affidavit  which  stated  that,  upon  the 
1870  death  of  /.  W,  Be  la  Touche,  a  difficulty  arose  as  to  the  parties 
i^r^       entitled  to  the  fund,  such  difficulty  being  caused  by  the  occur- 

Toccm's  ^^^^®  ^^  *^®  settlement  of  the  words,  from  {E!)  to  {¥,)  above,  "in 
BBTTLEMian'.  case  the  said  EenrieUa,  his  said  wife,  shall  be  the  survivor ;"  and 
that  the  persons  who  might  claim  an  interest  in  the  fund  were 
four :  first,  Cecil  De  la  T<mche,  the  administrator  de  honis  nan  of 
ViUiers  De  la  Touche^  who  might  contend  that  the  above  words 
should  be  rejected  or  struck  out ;  secondly,  the  administrator  of 
Henrietta  Laiouehey  on  the  ground  thut  there  was  a  resulting  trust 
for  her ;  thirdly,  Fanny  Eva  Be  la  Touche,  on  the  ground  that  the 
contingency  extended  to  the  trusts  of  the  children  only  of  the  first 
and  not  of  the  second  marriage ;  fourthly,  the  executors  of  the 
will  of  W.  8.  Burgess^  as  the  persons  who  at  the  death  of  EenrieUa 
Latcmche  would  have  been  entitled  to  her  personal  estate  under 
the  Statute  of  Biaiributions. 

This  Petition  was  presented  In  the  Matter  of  the  Trustee  Bdi^ 
Ad  and  of  the  Settlement  Trusts,  by  CecU  Be  la  Toudhe ;  the 
Eespondents  being,  the  trustees  of  the  marriage  settlement^  Fanny 
Eva  Be  la  Touehey  the  executors  of  W.  8.  Burgess^  the  adminis- 
trator de  honis  non  of  ViUiers  Be  la  Touche  (when  appointed),  and 
the  administrator  de  "bonis  non  of  Henrietta  Latouehe  (when 
appointed). 

It  stated  that  the  Petitioner  was  advised  that  the  above  words, 
from  (E.)  to  (F.),  "  in  case  the  said  Henrietta,  his  said  wife,  shall 
be  such  survivor,"  ought  to  be  rejected,  as  being  repugnant  to  and 
inconsistent  with  the  rest  of  the  settlement;  and  further,  that  if 
the  Court  should  be  of  opinion  that  the  words  should  not  be 
rejected,  yet  that  there  were  materials  for  reforming  the  settle- 
menty  first,  hf  shewing  from  the  original  draft  that  the  words 
in  question  were  introduced  by  means  of  a  pencil  direction 
referring  the  clerk  or  stationer  to  that  part  of  the  trusts  of 
the  £5416  7s.  9(2.,  (A.)  to  (B.),  which  contained  provisions  for  the 
event  of  the  wife's  surviving,  as  altered  in  pencil ;  but  that  the 
pencil  alterations  omitted  to  strike  out  the  words  in  question; 
secondly,  an  epitome  of  the  settlement  made  out  by  the  solicitors 
and  furnished  to  the  parties  after  the  execution. 

The  Petition  stated  that  the  Petitioner  undertook,  if  necessary, 
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to  file  a  bill  for  the  reformatioii  of  the  settlement ;  and  prayed,  m  Y.-O.  J. 
substance^  for  the  transfer  and  payment   ont  of  the  stock  and        1870 
cash  in  Court  to  the  personal  representative  (when  constitnted)  of       j^  re 

ViUiers  De  la  Touches  and  himself,  in  moieties.  t^'ot^s 

SirrTLEMXxrr. 

Mr.  Kaify  Q,C.,  and  Mr.  A,  SmUh,  for  the  Petitioner :—  — 

The  Court  has  jurisdiction,  upon  a  Petition  under  the  Tnistee 
Belief  Act,  to  rectify  a  settlement :  In  re  Hoare*8  Trusts  (1) ;  Lewis 
y.  Hillman  (2). 

The  Yice-Chancellob  said  that  one  instance  of  the  Court 
haying  acted  in  the  way  proposed  would  be  sufficient  authority. 

Mr.  Kay,  and  Mr.  Smith,  read  the  eyidence  in  support  of  the 
allegations  in  the  Petition. 

Mr.  Speed,  for  the  child  of  the  second  marriage : —    ** 

Bectification  can  only  proceed  on  admission  by  all  parties  of  the 
fact  of  a  common  mistake.  Appearing  for  an  infant,  I  cannot 
admit  the  existence  of  any  mistake.    . 

Mr.  Hastings,  for  the  executors  of  the  will  of^TF.  S.  Burgess. 

Sir  W.  M.  James,  V.C.  :— 

Inspection  of  the  deed  alone  is  sufficient  to  lead  to  a  presump- 
tion of  a  mistake,  which  is  abundantly  established  by  the  eyidence. 

Very  slight  eyidence  would  be  sufficient  to  satisfy  me  that  there 
could  haye  been  no  intention  that  children  of  a  first  marriage 
should  be  depriyed  of  their  mother's  property,  in  order  that  it 
might  go  to  the  children  of  a  second  marriage. 

The  order  will  be  prefisM^ed  with  the  recital  that,  ''it  appearing 
that  the  words  "  (stoting  them)  "  were  inserted  in  the  settlement 
by  mistake,  this  Court  doth  order,"  &c. 

The  order  will  be  as  prayed,  and  the  costs  of  all  parties  will 
come  out  of  the  fund. 

Solicitors :  Messrs.  Bw/8  it  Tweedies. 

4 

(1)  4  Giff.  254.  (2)  3  H.  L.  C.  607. 
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V.-O.  J. 
1870  .TRAPPES  V.  MEREDITH.    (No.  2.) 

j^  ^*  Scotch  Seqttestratwn — Discharge — Annuity — Forfeiture. 


June  27. 


Subject  to  the  life-interest  therein  of  X,  property  was  devised  to  trustees, 
upon  trust  thereout  to  pay  an  annuity  of  £100  to  A,  (husband  of  testatrix) 
during  his  life,  with  a  direction  that  if  A.  should  become  bankrupt,  or  should 
assign,  charge,  incumber,  or  suffer  any  act  whereby  the  same  would,  if  belong- 
ing absolutely  to  him,  become  vested  in  any  other  person  or  persons,  then 
and  in  such  case  the  said  annuity  should  not  be  payable,  or  should  cease  to 
be  payable,  as  the  case  might  require,  in  the  same  manner  as  if  A,  was  dead ; 
with  a  further  direction  that  it  should  be  lawful  for  her  trustees  in  theii 
discretion,  and  without  assigning  any  reason  for  so  doing,  at  any  time  to 
refuse  or  discontinue  payment  of  the  annuity  to  A.  during  the  whole  or  any 
portion  of  his  life. 

Two  years  before  the  date  of  the  will.  A,  was,  with  the  knowledge  of  the 
testatrix,  adjudged  bankrupt  under  a  sequestration  according  to  Scotch  law. 

X,  survived  the  testatrix,  and  died  on  the  4th  of  April,  1868.  On  the 
29th  of  August,  1868,  A,  obtained  his  discharge  under  the  sequestration,  and 
on  the  10th  of  February,  1869,  the  trustee  imder  the  sequestration  was  dis- 
charged from  his  office  of  trustee  : — 

HMj  that  the  Scotch  sequestration  was  not  a  forfeiture  within  the  mean- 
ing of  the  clause  of  forfeiture,  and  that  the  annuity  was  subject  to  the 
absolute  discretion  of  the  trustees  of  the  will  as  to  the  payment  to  A, 

xHIS  case  came  on  for  the  second  time  for  the  purpose  of  deter- 
mining the  question  as  to  the  effect  of  a  Scotch  sequestration  upon 
a  g^'ft  of  an  annuity  with  a  defeasance  in  the  event  of  bankruptcy. 
Mrs.  Chrahamy  having  a  power  of  appointment  over  certain  trost 
property,  subject  to  the  life-interest  therein  of  her  mother 
Mrs.  Payne,  by  her  will,  dated  the  16th  of  February,  1863,  made 
in  execution  of  her  testamentary  power  of  appointment,  appointed 
the  property  upon  trust  (after  payment  of  debts  and  certain 
legacies)  to  pay  out  of  the  income  of  the  remainder  of  the  trust 
property,  and  if  insufficient,  out  of  the  capital,  to  her  husband, 
the  Defendant  Henry  G.  T.  Chrdham,  an  annuity  of  £100  (increased 
by  codicil  in  1864  to  £150),  during  his  life,  but  with  a  declaration 
that  if  he  should  become  bankrupt,  or  should  assign,  charge,  or 
incumber,  or  suffer  any  act  whereby  the  same  or  any  part  thereof 
would,  if  belonging  absolutely  to  him,  become  \ested  in  any  other 
person  or  persons,  then  and  in  such  case  the  said  annuity  should 
not  be  payable,  or  should  cease  to  be  payable,  as  the  case  might 
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require,  in  the  same  manner  as  if  her  said  husband  were  dead ;     V.-O.  J. 
with  a  further  direction  that  it  should  be  lawful  for  the  trustees,        1870 
in  their  discretion,  and  without  assigning  any  reason  for  so  doing,     Tbafp» 
at  any  time  to  refuse  or  discontinue  payment  of  the  annuity  to    j^ixbbdith. 
her  husband  during  the  whole  or  any  portion  of  his  life.    After     (Na20 
satisfying  the  above  purposes,  the  trustees  were  to  hold  the 
remainder  of  the  trust  property  upon  trust  as  Mrs.  Trappes  (a  sister 
of  the  testatrix)  should  by  deed  or  will  appoint,  and  in  default  of 
and  subject  to  any  such  appointment  as  last  aforesaid,  for  the  use 
and  benefit  of  the  children  of  Mrs.  Trappes  equally. 

Mrs.  Qrdham  died  on  the  21st  of  June,  1864.  On  the  1st  of 
April,  1868,  Mrs.  Payne^  the  tenant  for  life  of  the  trust  property,  died. 

On  the  7th  of  May,  1861,  E.  0.  T.  Graham,  who  was  then 
resident  in  Seotland^  was  upon  his  own  petition  duly  adjudged 
bankrupt,  under  a  sequestration  according  to  Scotch  law,  and 
Mr.  Balgamie  was  elected  and  declared  the  trustee  under  the 
sequestration.  On  the  29th  of  August^  1868,  H.  0.  T.  Qraham 
obtained  his  discharge  under  the  sequestration ;  but  it  was  alleged 
by  the  amended  bill  that  such  discharge  was  obtained  without  the 
consent  of,  and  without  making  any  composition  with  or  for,  his 
creditors  who  were  still  impaid ;  and  further,  that  such  discharge 
was  void,  by  reason  of  H.  0.  T,  Oraham  not  having  notified  or  dis- 
closed to  the  trustee  or  the  Court  the  existence  of  Mrs.  Oraham^s 
will,  or  the  benefits  thereby  given  to  or  intended  for  him.  •, 

Mr.  Balffamie,  the  trustee  under  the  Scotch  sequestration,  was  on 
the  10th  of  February,  1869,  discharged  from  his  ofiBce  of  trustee. 

On  the  16th  of  January,  1868,  H.  0.  T.  Qraham  was  adjudged 
bankrupt  in  this  country  upon  his  own  petition,  and  a  creditors' 
assignee  was  appointed. 

On  the  21st  of  July,  1868,  an  order  was  made  by  the  Court  of 
Bankruptcy  upon  the  bankrupt's  own  petition,  with  the  consent  of 
the  creditors,  aimulling  the  adjudication  in  bankruptcy.  At  the 
hearing  of  the  suit  (which  was  instituted  for  the  purpose  of 
administering  the  trust  property),  in  December  last,  the  Vice- 
Chancellor  held  that  as  the  bankruptcy  was  annulled  before  the 
first  payment  to  Oraham  under  the  annuity  fell  due,  the  clause  of 
forfeiture  did  not  operate  (1). 

(1)  Law  Rep.  9  Eq.  229. 
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y.-a  J.         With  respect  to  the  Scotch  sequestration,  which  had  been  allied 
1870       by  one  of  the  answers  and  in  the  affidavitSy  leave  was  given  to 

Tbafpbs     amend   the  bill^  by  stating  the   Scotch  sequestration  and  the 

MmLiTH.   proceedings  taken  under  it 

(No.  2.)         The  case  now  came  on  for  hearing  upon  the  question  raised  by 
the  amended  bill. 

The  opinions  of  Scotch  advocates  of  eminence  had  been  given 
on  either  side  as  to  the  effect  of  the  Scotch  proceedings  in  bank- 
ruptcy against  H.  C.  T.  Chraham,  and  his  discharge  under  the 
sequestration  in  August,  1868. 

On  the  one  .side,  the  present  Solicitor-General  for  Scotland 
(Mr.  A.  B,  Clarh,  Q.G.)  and  another  Scotch  advocate  had  (on  the 
assumption  that  the  gift  of  the  annuity  was  absolute,  and  con- 
tained no  clause  of  defeasance)  given  their  opinion  that  the  dis- 
charge of  H.  0.  T.  Oraham  on  the  29th  of  August,  1868,  even  if 
valid,  did  not  prevent  the  annuity  from  falling  under  the  seques- 
tration and  vesting  in  the  trustee,  the  discharge  having  beenj  snh- 
sequent  in  date  to  the  opening  of  Mr.  Oraham^s  right  to  the 
annuity,  that  the  annuity  was  still  bound  by  the  sequestration,  and 
that  a  discharge  without  composition  did  not  ^rein vest  the  bank- 
rupt in  his  estate.  In  their  opinion  Mr.  Oraham's  discharge  iras 
not  void,  but  voidable  on  account  of  his  having  tailed  to  notify  to 
the  trustee  the  acquisition  of  the  legacy  or  the  annuity :  19  &  20 
Vict  c.  79  (Bankrupicy,  SeoOcmd),  s.  103. 

On  the  other  hand,  an  affidavit  had  been  made  on  behalf  of  the 
Defendant  Ordham,  by  Mr.  E.  S.  Oordany  Q.C.,  Dean  of  the  Faculty 
of  Advocates,  to  the  following  effect :— * 

Assuming  it  to  be  true  that  E.  C.  T.  Qraham  was  duly  adjudged 
bankrupt  in  ScoUand,  under  a  sequestration  according  to  Scotch 
law,  on  the  7th  of  May,  1861,  and  obtained  his  discharge  under  the 
sequestration  on  the  29th  of  August,  1868,  and  that  Balgamiej  the 
trustee  appointed  under  the  sequestration,  was  on  the  lOtii  of  Feb- 
ruary, 1869,  discharged  from  his  office  of  trustee,  any  property 
or  moneys  acquired  by  Oraham,  or  to  which  he  became  entitled 
since  the  29th  of  August,  1868,  would,  according  to  Scotch  law, 
be  subject  to  his  absolute  personal  control,  free  from  any  chum 
on  ^behalf  of  or  liability  to  any  of  his  creditors ;  nor  after  the 
10th  of  February,  1869,  would  Bdlgamie  or  any  other  person  be 
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entitled  to  prosecute  any  claim  or  demand  in  respect  of  any  pro-     V.-O.  J. 
perty  which  might  have  formed  part  of  the  bankrupt's  estate       1870 
previously  to  his  discharge.  Tbappbb 

According  to  Scotch  law,  the  discharge  of  a  bankrupt,  even  if    -^g^^^j^ 
obtained  by  fraudulent  concealment,  would  not  be  absolutely  void ;      (No.  2.) 
and  until  actually  avoided  by  means  of  a  formal  order  of  the  Court, 
made  after  the  fraud  had  been  duly  proved,  every  such  order  would 
be  effective  and  binding. 

Mr.  Gordon  was  also  of  opinion  that  the  mere  omission  to  dis- 
close a  hct  relating  to  a  bankrupt's  affairs  of  no  practical  importance 
to  the  creditors  of  the  bankrupt,  and  from  which  they  could  not 
derive  any  benefit,  would  not  render  an  order  of  discharge  voidable ; 
and,  farther,  that  where  a  trustee  under  a  Scotch  sequestration 
bad  been  discharged  from  his  office  after  the  discharge  of  the  bank- 
rupt, a  new  trustee  would  not  be  appointed  unless  such  appoint- 
ment appeared  likely  to  be  for  the  benefit  of  the  creditors  claiming 
under  the  bankruptcy. 

Evidence  was  also  given  as  to  the  knowledge  by  Mrs.  Chraham 
of  the  proceedings  under  the  Scotch  sequestration. 

Mr.  WiUcoek,  Q.G.,  and  Mr.  Toumsend,  for  the  Plaintiffs. 

Mr.  De  Oex^  Q.C.,  and  Mr.  C.  Pontifex^  for  persons  interested  in 
remainder. 

Mr.  Kay,  Q.G.,  and  Mr.  Bradford^  for  the  Defendant  Qraham. 

Mr.  Bristotoe,  Q.G.,  and  Mr.  C.  0.  Ba/rher,  for  the  trustees,  who 
(considering  that  the  primary  intention  of  the  testatrix  was  to 
benefit  her  husband)  were  willing  to  pay  him  the  annuity  if  they 
could  safely  do  so. 

The  arguments,  with  the  additional  element  of  the  knowledge  by 
the  testatrix,  when  she  made  her  will,  of  the  Scotch  bankruptcy  of 
her  husband,  which  had  already  happened,  were  similar  to  those 
iwed  on  the  former  occasion. 

The  following  authorities  were  referred  to : — Manninff  v.  Cham- 
^«  (1);  Tiffopeny  v.  Peyton  (2) ;  Seymour  v.  Lucas  (3) ;  Young- 

(1)  1  De  G.  A  Sm.  282.  (2)  10  Sim.  487. 

(3)  1  Dr.  &  Sm.  177. 
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V.-O.J,  htuband  v.  CHtibame  (1)  ;  Boohford  v.  Haehman  (2);   WhUe  v. 

1870  Chitty{S);  Lloyd  y.Lhyd{4)\  DoneU  Y.IhrseU{5);  Davidsons 

Tbappks  Conveyancing  (6)  ;    19  &  20  Vict,  c.  79  (Sccteh  Bankrvfley), 

Meredith.    S*  ^^*^' 


V. 
lES 

(No.  2.). 


June  27.    Sib  W.  M.  JImbs,  V.C.  :— 

This  case  was  heard  before  me  some  time  ago,  and,  as  heard 
upon  the  materials  before  me  then,  is  reported  (7).  On  that 
occasion  I  came  to  the  conclusion  that  an  English  bankruptcy, 
which  had  been  superseded,  did  not  operate  as  a  forfeiture  of  the 
annuity  under  the  peculiar  terms  by  which  that  annuity  was  given 
to  the  husband  by  the  will  of  the  wife  who  was  the  testatrix  in  the 
cause.  But  in  the  course  of  the  proceedings  it  came  out  that 
there  had  been  a  previous  Scotch  sequestration,  and  I  desired  the 
bill  to  be  amended,  and  evidence  to  be  gone  into  so  as  to  shew 
exactly  the  state  of  the  Scotch  sequestration  and  the  rights  under 
it.  It  appears  that  in  1861,  that  is  to  say,  two  years  before  the 
will  of  the  testatrix,  the  husband,  H,  0.  T,  Qraham,  was  adjudged 
a  bankrupt  in  a  sequestration  according  to  the  Scotch  law,  the 
effect  of  which  would  be  to  vest  in  the  trustees  any  estate  what- 
ever which  might  come  to  him  before  he  should  obtain  his  full 
discharge  under  the  sequestration. 

The  discharge  was  obtained  by  Mr.  Qraham  on  the  29th  of  August, 
1868,  but  was  not  such  a  discbarge  as  to  divest  anything  that  had 
vested  in  the  assignees,  or  to  revest  it  in  him.  The  discharge 
would  not  have  the  operation  that  an  annulment  of  the  Engb'sh 
adjudication  would  have.  It  appears  however  that  the  wife,  who 
was  living  with  the  husband,  was,  in  fact,  a  party  to  the  pro- 
ceedings under  .which  the  sequestration  was  obtained.  She 
appears  to  have  furnished  the  means  of  obtaining  the  necessarr 
legal  proceedings,  and  to  have  actually  bought  part  of  the  assets 
under  it;  so  that  when  she  made  her  will  it  ia  impossible  to 
doubt  that  she  was  fully  and  perfectly  aware  of  the  existence  of 
that  Scotch  bankruptcy,  and  must,  I  think,  be  taken  to  have 
known  the  legal  effect  of  it. 

(1)  1  Coll.  400.  C4)  Law  Rep.  2  Eq.  722. 

(2)  9  Hare,  475.  (5)  30  Beav.  256. 

(3)  Law  Rep.  1  Eq.  372.  (6)  Vol.  iii.  pp.  86  et  seq. 

(7)  Law  Rep.  9  Eq.  229. 
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I  have  now  to  consider  the  will  with  reference  to  that  know-  V.-O.  J. 
ledge  which  we  must  impnte  to  the  wife ;  and  I  am  of  opinion  that  1870 
when  she  made  this  bequest  in  favour  of  her  husband,  with  the  XBAim 
declaration  that  if  he  became  bankrupt,  or  should  assign,  chaige,  or  HflREDnH. 
incumber,  or  so  on,  the  annuity  should  cease  as  if  he  were  dead,  CNo.  2.) 
it  is  impossible  to  attribute  to  her  the  intention  that  the  Scotch 
sequestration  should  be  a  bankruptcy  within  the  meaning  of  that 
clause*  It  would  be  perfectly  idle,  it  seems  to  me,  to  have  made 
these  provisions  for  the  husband  determinable  by  an  event  which 
she  herself  knew  had  occurred  already.  Then,  on  the  other  hand, 
it  seems  to  me  to  be  equally  absurd  to  suppose  that  she  intended 
to  give  this  to  the  assignees  under  the  Scotch  bankiniptcy.  These 
are  two  intentions,  either  of  which,  as  it  appears  to  me,  it  is  too 
unreasonable  to  impute  to  the  testatrix.  Then  we  have  to  con- 
sider the  will,  and  to  see  what  provision  she  has  made,  whether 
she  has  enabled  the  Court  to  gi?e  any  reasonable  operation  to 
that  provision;  and  it  appears  to  me  that  the  will  does  afford 
sufficient  indication  of  her  intention  in  the  clause  by  which  she 
has  provided  that  it  "shall  be  lawful  for  her  said  trustees  or 
trustee,  or  either  of  them,  if  they  or  he  should  in  their  or  his 
absolute  discretion  think  fit,  and  without  assigning  any  reason  for 
so  doing,  at  any  time  or  times  to  refuse  or  discontinue  the  pay- 
nicnt  of  the  annuity  to  her  husband  during  the  whole  or  any 
period  of  his  life."  It  appears  to  me  that  that  provision  exactly 
meets  the  case  of  the  Scotch  sequestration — ^that  she  must  be 
taken  to  be  aware  that  her  husband  could  take  nothing  under 
the  will  without  the  assent  of  the  trustees  under  the  Scotch  bank- 
ruptcy. At  the  same  time  she  did  not  mean  them  to  have  it,  and 
therefore  she  has  enabled  her  husband  to  go  to  the  Scotch  trustees 
and  say,  "  Now  you  see  the  position  in  which  I  am  placed.  You 
caimot  take  it,  the  trustees  will  not  pay  it  to  you,  and  it  is  not 
probable  that  they  will  pay  it  to  me.  If  you  do  not  let  me  have 
it,  it  must  go  over  to  those  in  remainder,  so  you  had  better  come  to 
terms  with  me."  I  believe  she  intended  that  he  should  have  the 
means  of  going  and  making  terms  with  those  Scotch  trustees,  by 
which  he  would  be  able  to  resume  his  right  to  the  personal  receipt 
of  the  annuity.  Therefore,  I  propose  to  declare  that  the  Scotch 
bankruptcy  is  not  a  bankruptcy  within  the  meaning  of  the  clause 
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y.-0.  J.     of  forfeiture  in  the  will^  bat  that  the  annuity  is  subject  to  the 

1870       absolute  discretion  of  the  trustees  as  to  whether  they  shall  or  shall 

T^]]]^     not  pay  it.    With  respect  to  the  instalments  of  the  annuity,  the 

,,    ^*         times  for  payment  of  which  have  already  accrued,  the  trustees  are 

(No.  2.)      bound  within  some  reasonable  time  to  be  fixed  (the  last  day  of 

Michaelmas  Term,  1870),  to  declare  whether  or  not  they  intend  to 

refuse  to  pay  them,  and  they  are  bound,  within  a  reasonable  time 

after  each  instalment  of  the  annuity  shall  become  payable,  to 

make  a  similar  declaration. 

Solicitors :  Mr.  F.  Southee ;  Messrs.  Books,  Kenrich,  &  Harslon; 
Messrs.  Meredith  &  Co. 


June  30. 


v.-c.  J.  RUDD  V.  EOWE. 

Practice — Staying  Proceedings — Cosis. 

When  the  Defendant  offers  to  comply  with  Plaintiff's  deniand,  and  would 
have  done  so,  if  asked,  before  bill  filed,  the  Court  will  stay  all  further  pn> 
ceedings  without  costs. 

JjIoTION  on  behalf  of  Defendants  to  stay  all  further  proceedings 
in  the  suit. 

Thomas  Stevenson,  by  will,  bequeathed  to  Plaintiff  an  annuity  of 
£30  per  annum,  to  be  paid  to  her  quarterly,  or  otherwise,  as  she 
should  desire,  and  directed  his  executors  to  set  apart  any  part  of 
his  real  or  personal  estate  they  might  think  fit  to  answer  the 
annuity. 

The  Plaintiff  also  claimed  to  be  a  creditor  of  the  testator  for 
£8  155.  The  Defendants,  the  executors,  had  paid  her  the  sum  of 
£4  128.  6d,  in  part  payment,  as  she  alleged,  of  the  debt,  but^  as 
the  Defendants  alleged,  in  respect  of  her  annuity.  In  answer  to 
inquiries  by  Plaintiff's  solicitor.  Defendants'  solicitors  wrote  stating 
that  £1000  stock  had  been  appropriated  to  answer  the  annuity, 
and  that  the  £4  12s,  6(2.  already  paid  had  been  paid  on  account  of 
the  annuity,  and  declining  to  pay  the  debt  until  it  was  proved. 

Under  these  circumstances  Plaintiff  filed  her  bill  for  administia- 
tion  of  the  estate,  for  payment  of  the  balance  of  £4  2^  6(2.  due  to 
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her,  and  for  payment  of  a  gross  sum  sufficient  to  purchase  an  y.-0.  J. 

annuity  of  £S0  a  year.  1870 

The  Defendants  now  moved  for  an  inquiry  to  ascertain  the  value  budd 

of  the  annuity  and  the  amount  of  the  debt,  and  that  on  pay-  Bcmi. 

ment  thereof  all  farther  proceedings  in  the  suit  should  be  stayed;        

without  costs. 

Mr.  Kay,  Q-C,  and  Mr.  Jason  Smithy  in  support  of  the  motion, 
referred  to  Wattia  y.  WcJlis  (1),  where  Yice-Chancellor  Kind&tdey 
observes^  *^  Now,  there  are  cases  in  which  an  application  may  be  made 
by  Defendant  to  stay  proceedings  without  costs.  Suppose  a  party, 
without  any  dispute  having  been  raised  by  the  Defendant,  files  a 
bill.  Then  the  Defendant  may  well  say, '  I  never  disputed  your 
right.  Why  did  you  not  apply  to  me  before  you  filed  a  bill  ?  You 
have  filed  a  bill  merely  to  make  costs.'  In  such  a  case,  the  Court, 
without  going  into  the  merits,  would  stop  the  suit  without  costs,  on 
the  ground,  extrinsic  to  the  merits,  that  the  Plaintiff  ought  never  to 
have  filed  a  bill  at  alL" 

Mr.  W.  R  Terrdl,  for  the  Plaintiff:— 

The  rule  is  well  settled,  that  where  a  Defendant  applies  to  stay 
proceedings  on  submitting  to  Plaintiff's  demand,  he  must  pay 
Plaintiff's  costs:  BanidCs  Chancery  Practice  (2).  The  passage 
cited  from  WaUis  v.  WaUis  was  a  mere  dictum,  not  acted  upon  in 
that  case,  nor  since  followed. 

Sir  W.  M.  James,  V.C.  :— 

Finding  what  Vice-Chancellor  Kindersley  has  laid  down  in 
WaUis  V.  WdUis,  as  to  staying  proceedings  without  costs,  I  am  glad 
to  avail  myself  of  that  authority.  If  the  cause  had  gone  on  to  a 
hearing,  I  should  have  made  the  Plaintiff  pay  all  the  costs.  The 
executors  have  already  set  apart  £1000  for  the  purpose  of  answer- 
ing the  annuity,  and  the  bill  is  reduced  to  a  demand  for  £4  2s.  Qd,, 
which  the  Defendants  are  willing  to  pay.  I  think  it  right  to  pre- 
vent suits  being  instituted  for  the  mere  purpose  of  making  costs, 
and  upon  the  undertaking  by  the  Defendants  to  pay  the  £4  2s.  6(2., 
I  stay  aU  further  proceedings  without  costs. 

Solicitors :  Mr.  Pope ;  Messrs.  Farmer  &  Bdbins. 

(1)  4  Drew,  458,  463.  (2)  4th  Ed.  p.  735. 
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V.-aj.  In  re  PLEMON'S  TRUSTS. 

1870 


Lands  Clatues  Act  — Purchate-maney — Interim  Investment  on  Seal 
Jviy  2.  Security— Costs. 

Upon  an  order  for  an  interim  investment  on  real  secority  of  purchase- 
money  paid  into  Court  under  the  Lands  Clauses  Act : — 

Held,  that  the  costs  of  the  interim  investment  must  be  paid  by  the  com- 
pany, but  not  the  costs  of  any  subsequent  investment  in  land. 

X  HIS  was  a  Petition  by  a  tenant  for  life  and  the  trustees  of  a 
marriage  settlement,  for  an  interim  investment  on  real  securities, 
under  the  70th  section  of  the  Lands  Clauses  Ad,  of  a  sum  of 
money  which  had  been  paid  into  Ciourt  by  the  Metropolitan  Distrid 
BaUway  Company,  in  respect  of  land  included  in  the  settlement, 
and  compul^rily  taken  for  their  works.  There  had  been  a  prior 
investment  in  reduced  annuities,  the  costs  of  which  had  been  paid 
by  the  railway  company. 

Mr.  C  J.  HiU,  for  the  Petitionees,  referred  to  In  re  SmUh's 
Estate  (1) ;  also  to  In  re  Lamax  (2). 

Mr.  BovtUy  for  the  railway  company,  asked  that  this  might  be 
considered  as  a  permanent  investment  in  regard  to  future  costs. 

Sir  W.  M.  James,  V.C.  : — 

According  to  the  cases  cited,  1  have  power  to  order  a  temporary 
investment  on  real  security. 

The  company  must  pay  the  costs  of  this  investment,  but  are  not 
to  be  compelled  to  pay  the  costs  of  any  subsequent  investment  in 
land.  There  must  be  the  usual  references  as  to  title  and  as  to  the 
eligibility  of  the  proposed  investment. 

Solicitors  for  the  Petitioners :  Messrs.  Tathams,  Curling,  dt  WaBs, 
Solicitors  for  the  Bail  way  Company :  Messrs.  BureJieHs. 

(1)  Law  R^p.  9  Eq.  178.  (2)  34  Beav.  294. 


YOL.  X.]  EQUITY  CASEa  613 


In  re  BRAMPTON  AND  LONGTOWN  RAILWAY.  v.-c.  B. 

COMPANY.  1870 


naUioays  Abandonment  Act,  1869  (32  <fe  33  Vict,  e,  114),  8.  h— Application  of     *'^"^7. 
Deposit  or  Bond — Promotion  of  Company — Preliminary  Expenses, 

Upon  the  oonstmction  of  sect.  5  of  the  RaQways  Abandonment  Act,  1869, 
claims  in  respect  of  expenses  incurred  by  Parliamentary  agents  in  getting  the 
bill  of  a  projected  railway  company  passed  through  Parliament,  and  for 
moneys  advanced  by  the  intending  contractor  [^for  the  same  purpose,  are 
debts  which  have  been  incurred  on  account  of  the  promotion  of  the  com- 
pany ;  and  the  Court,  under  the  discretion  given  by  that  section,  will  not 
hold  it  reasonable,  as  between  such  creditors  and  the  surety  to  the  bond,  that 
their  debts  should  be  paid  out  of  the  bond,  which,  by  the  warrant  for  the 
abandonment  of  the  railway,  has  been  directed  to  be  applied  as  part  of  the 
assets  of  the  company. 

IHIS  case  mvolyed  the  constraction  of  sect.  5  of  the  Abandon- 
ment ofBailways  Ad,  1869  (32  &  33  Vict.  c.  114),  and  came  before 
the  Court  upon  motion  on  behalf  of  Albert  Bicardo,  the  Petitioner 
for  the  winding  up  of  the  Brampton  and  Longtown  Bailway 
Company,  that  the  money  secured  by  a  bond,  dated  the  11th  of 
December,  1866,  for  £17,400,  under  the  common  seal  of  the  com- 
pany, and  under  the  hand  and  seal  of  Bicardo  as  surety,  pursuant 
to  sect  27  of  the  Brampton  and  Longtown  Bailway  Act,  1866 
(29  &  30  Vict.  c.  cccxlix.),  should  not  be  applicable  to  the  payment 
of  certain  debts  and  claims  alleged  to  have  been  incurred  on 
account  of  the  promotion  of  the  company. 

It  appeared  that  the  Brampton  and  Longtown  Bailway  was  first 
projected  in  1863,  and  in  the  course  of  that  year  a  civil  engineer 
in  Scotland  named  Boueh  introduced  the  scheme  to  Mr.  Dodda,  of 
the  firm  of  Dodds  &  Hendry,  Parliamentary  agents,  to  enable  them 
to  secure  the  Parliamentary  agency  of  the  undertaking. 

Nothing  material  was  done  until  1865,  when  Dodds  &  Hendry 

opened  communications  with  Messrs.  Carriek  dt  Lee,  solicitors  at 

Brampton  ;  and  in  the  course  of  the  correspondence  Dodds  &  Hendry 

^ggested  the  names  of  some  of  the  resident  gentry  who  were  to 

bo  applied  to  to  act  as  directors,  and  ^that  such  directors  would 

probably  require  a  guarantee  against  expenses  ''  which  we  {Dodds 

&  Sendry)  shall  be  prepared  to  give  them.'* 
Vol.  X.  2  Z  2 
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Y  -O.  B.  The  bill  was  introduced  into  Parliament,  and  in  July,  1866, 
1870  Dodds  &  Sendry  wrote  to  Shaw  &  MeNimmo,  then  acting  as  soli- 
jj^       citors  in  passing  the  bill  through  Parliament,  ofiFering  to  take  so 

Bramptom    much  of  their  account  as  consisted  of  professional  charges,  distinct 

LoHGTowN^  from  outlay,  in  shares  of  the  company. 

The  Act  received  the  royal   assent  in  August,  1866,  and  in 

July,  1867,  Dodds  &  Hendry  sent  in  their  bill  of  costs  of  procuring 
the  Act. 

With  respect  to  one  of  the  claims,  which  was  on  behalf  of  Messrs- 
BovJion  &  JoneSy  railway  contractors,  it  appeared  that  in  December, 
1865,  after  the  bill  had  been  introduced  into  Parliament,  BouBon 
had  various  conferences  with  the  solicitor  and  Parliamentary 
^ents.  Negotiations  took  place  as  to  the  terms  upon  which  the 
firm  would  enter  into  a  contract  for  construction  of  the  line,  and 
it  was  arranged  that  BotUton  <&  Jones  should  take  a  portion  of 
the  contract  price  in  paid-up  shares,  and  would  advance  money 
towards  the  expenses  of  carrying  the  bill  through  Parliament 
{including  moneys  for  interest  on  the  Parliamentary  deposit,  fees 
to  the  Houses  of  Parliament,  and  advertisements,  &c),  not  exceed- 
ing in  aU  £1000. 

It  was  admitted  by  Bovlton,  on  cross-examination,  that  it  was 
understood  that  if  the  bill  should  not  pass  he  should  have  no  claim 
against  the  engineers,  promoters,  or  solicitors  personally,  and  that 
in  such  a  case  he  should  have  looked  upon  the  £1000  expended  as 
lost  money. 

The  moneys  advanced  by  BouUon  &  Jones  amounted  to  £664, 
and  they  signed  the  subscription  contract  to  the  extent  of  £25,000. 
In  June,  1866,  before  the  bill  received  the  royal  assent,  the 
<][uestion  of  replacing  the  Parliamentary  deposit  was  raised,  as  the 
banker,  who  was  one  of  the  promoters,  and  had  found  the  deposit- 
money,  declined  to  remain  security  any  longer.  BouUon  was 
requested  to  replace  the  deposit,  but  he  refused.  In  the  result, 
and  in  order  to  prevent  the  sacrifice  of  the  moneys  already  ad- 
vanced, it  was  arranged  that,  upon  another  contractor  being  found, 
BoiiUon  (&  Jones  should  retire  from  the  contract  upon  having  the 
moneys  expended  by  them,  with  a  small  premium,  repaid  by  the 
<Jompany  [with  interest  within  six  months  after  the  bill  received 
the  royal  assent.    The  negotiations  resxdted  in  the  contract  being 
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taken  by  Mr.  Chambers,  and  in  Mr.  Bieardo  agreeing  to  give  the 
bond  to  the  Treasury.  Accordingly,  after  the  passing  of  the  Act 
(which  received  the  royal  assent  in  August,  1866),  Bieardo,  upon 
the  14th  of  December,  1866,  executed  as  a  surety  the  bond  of  the 
company  to  the  Treasury  for  £17,400,  and  upon  the  bond  being 
given  the  deposit  mentioned  in  sect.  27  of  the  special  Act  was 
released  (1). 


v.-c.  B. 

1870 


(1)  Sect  27  of  the  Brampton  and 
Longtoum  Railway  Act,  1866,  was  (so 
far  as  is  material)  as  follows:  — 
"  Whereas,  pursuant  to  the  Standing 
Orders  of  both  Houses  of  Parliament, 
and  to  an  Act,  9  Vict,  c  20,  £8700, 
being  8  per  cent,  on  £107,515  Os,  lld.y 
the  amount  of  the  estimate  of  the  ex- 
pense of  the  railway  by  this  Act  autho- 
rized, has  been  deposited  in  the  names 
of  E,  Waugh  and  T,  Oraham  (being 
subscribers  to  the  undertaking)  with 
the  CJourt  of  Chancery  in  respect  of  the 
application  to  Parliament  for  this  Act : 
Therefore,  notwithstanding  anything 
contained  in  the  said  recited  Act,  the 
said  sum  so  deposited,  or  the  interest 
or  dividends  thereof,  shall  not,  except 
upon  the  execution  of  such  bond  as  here- 
inafter mentioned,  be  paid  or  trans- 
ferred to,  or  on  the  application  of,  the 
person  or  persons,  or  the  majority  of 
the  persons,  named  in  the  warrant  or 
order  issued  in  pursuance  of  the  said 
Act,  or  the  survivors  or  survivor  of 
them,  unless  the  company  shall  pre- 
viously to  the  expiration  of  the  period 
limited  by  this  Act  for  the  completion 
of  the  railway  either  open  the  railway, 
or  prove  to  the  satisfaction  of  the 
Board  of  Trade  that  the  company 
have  paid  up  one-half  of  the  amount  of 
the  capital  by  that  Act  authorized  to 
he  raised  by  means  of  shares,  and  have 
expended  for  the  purposes  of  this  Act 
a  sum  equal  in  amount  to  such  one- 
half  of  the  said  capital.  And  if  the  said 
period  shall  expire  before  the  company 
shall  either  have  opened  the  railway,  or 

2 


have  given  such  proof  as  aforesaid,  the 
sum  so  deposited,  and  the  interest  and 
dividends  thereof,  shall  immediately 
from  and  after  the  expiration  of  the 
said  period  be  forfeited  to  Her  Majesty, 
and  be  paid  by  the  officer  or  person  in 
whose  name  they  shall  then  be  depo- 
sited or  invested  to  the  account  of  Her 
Majesty's  Exchequer,  and  when  so  paid 
and  transferred  shall  be  carried  to  and 
form  part  of  the  Consolidated  Fund 
of  the  United  Kingdom :  Provided, 
that  at  any  time  after  the  passing 
of  this  Act,  if  a  bond  in  twice  the 
amount  of  the  sum  so  deposited 
shall  have  been  executed  by  the  com- 
pany with  one  or  more  surety  or  sure- 
ties (such  bond  to  be  prepared  to  the 
satisfaction  of,  and  such  surety  or  sure- 
ties to  be  approved  by,  the  solicitor 
to  the  Lords  Commissioners  of  Her 
Majesty's  Treasury),  conditioned  for 
payment  to  Her  Majesty,  her  heirs  or 
successors,  of  the  sum  so  deposited  if 
the  company  shall  not  within  the  time 
limited  for  the  completion  of  the  rail- 
way either  open  the  railway  for  the 
public  conveyance  of  passengers,  or 
prove  to  the  satisfaction  of  the  Lords 
of  the  said  Committee  [Board  of  Trade], 
that  the  company  have  paid  up  one- 
half  of  the  amount  of  the  capital  by 
this  Act  authorized  to  be  raised  by 
means  of  shares,  and  have  expended  for 
the  purposes  of  this  Act  a  sum  equal 
in  amount  to  such  one-half  of  the  said 
capital ;  and  if  such  bond  shall  have 
been  deposited  with  the  solicitor  to  the 
said  Lords  Commissioners,  then  such 
Z2  2 
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On  the  7th  of  April,  1869,  in  pursuance  of  the  Alandonmeni  of 
Railways  Ad,  1850,  and  the  Railway  Companies  Act,  1867,  Rieardo 
applied  to  the  Board  of  Trade  for  authority  to  abandon  the  rail- 
way, and  on  the  12th  of  October,  1869,  a  warrant  was  granted  for 
the  abandonment  of  the  railway  and  undertaking,  upon  the  usual 
condition  that  the  money  secured  by  the  bond  conditioned  for  the 
completion  of  the  railway,  or  for  payment  of  money  in  default 
thereof,  should  be  applied  as  part  of  the  assets  of  the  company : 
Railway  Companies  Ad,  1867,  s.  31,  cl.  3. 

Rieardo  thereupon  obtained  upon  petition  an  order  to  wind  up 
the  company  (Abandonment  of  Railways  Ad,  1869,  s.  4),  and  now 
moved  in  the  terms  above  stated. 

The  5th  section  of  the  Abandonment  of  Railways  Ad,  1869  (32  dr 
33  Vict.  c.  114,  s.  5),  upon  which  the  question  turned,  was  as 
follows  : — 

^^  If  the  warrant  for  the  abandonment  was  made  on  condition 
that  the  money  deposited  as  security  for  the  completion  of  the 
railway,  or  the  stocks,  funds,  or  securities  in  which  the  same  is^ 
invested,  or  the  money  secured  by  any  bond  conditioned  for  the 
completion  of  the  railway,  or  for  payment  of  money  in  default 
thereof,  should  be  applied  as  part  of  the  assets  of  the  company, 
the  Court  may,  if  it  think  fit,  direct  that  such  money,  stocks,  ftmds^ 
and  securities  shall  not  be  applicable  for  the  payment  of  any  debt, 
or  part  of  a  debt,  which,  regard  being  had  to  what  is  &ir  and 
reasonable  as  between  all  the  parties  interested  under  all  the  cir- 
cumstances  of  the  case,  appears  to  the  Court  to  have  been  in- 


snm  of  money  and  the  interest  or  divi- 
dends thereof  shall  be  paid  to  or  on  the 
application  of  the  person  or  persons,  or 
the  majority  of  the  persons,  named  in 
such  warrant  or  order  as  aforesaid,  or 
the  survivor  or  survivors  of  them,  and 
it  shall  not  be  necessary  to  produce  any 
certificate  of  this  Act  having  passed, 
anything  in  the  said  recited  Act  to  the 
contrary  notwithstanding;  and  the 
moneys  to  be  recovered  upon  such  bond 
shall  be  dealt  with  in  like  manner  as 
the  said  sum  of  money  and  the  interest 


or' dividends  thereof  would  have  been 
dealt  with  under  this  Act  if  such  bond 
had  not  been  executed  and  deposited  as 
aforesaid;  and  the  certificate  of  the 
said  solicitor  to  the  said  Lords  Com- 
missioners that  such  bond  has  been 
executed  and  deposited  as  aforesaid, 
and  the  certificate  of  the  Lords  of  the 
said  Ck)mmittee  that  such  proof  has 
been  given  to  their  satisfaction  as  afore- 
said, shall  respectively  be  sufficient 
evidence  of  the  facts  so  certified." 
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curred  on  account  of  the  promotion  of  the  company.    Any  person      v.-C.  B. 
who  provided  such  money,  or  any  part  thereof,  or  who  entered  into        1870 
such  bond,  may,  subject  to  any  directions  or  rules  of  the  Court,        in  re 
attend  all  proceedings  under  this  section,  and  other  proceedings  in    "^^^^^ 
the  winding-up,  and  apply  to  the  Court  to  act  under  this  section."    Longtown 

Sections  19  &  29  of  the  Abandonment  of  Bailwaya  Act,  1850       

(13  &  14  Vict.  c.  83),  and  sect.  31  of  the  Bailway  Companies  Ad, 
1867  (30  &  31  Vict.  c.  127),  were  also  referred  to  as  material  in 
the  course  of  the  argument 

Messrs.  Shaw,  Nimmo,  and  McKay  (the  solicitors  and  engineers 
engaged  in  promoting  the  bill),  haying  expressed  their  willingness 
to  look  to  the  general  assets  of  the  company,  other  than  the 
bond,  for  payment  of  their  claims,  the  question  was  limited  to  the 
claims  on  behalf  of  Dodda  &  Hendry,  and  BoviUon  &  Jones,  to  have 
their  debts  paid  out  of  the  money  secured  by  the  bond. 

Mr.  Fry,  Q.C.,  and  Mr,  WestlaTce,  in  support  of  the  motion : — 

The  Court  must  put  a  construction  upon  the  words  "Debts 
incurred  on  account  of  promotion,"  in  sect.  5  of  the  Abandonment 
of  BaHways    Act,  1869;    and    we    submit    that    the    debts  of 
Dodds  dt  Hendry,  and  of  Boulton  &  Jones,  were  strictly  debts 
incurred  on  account  of  promotion  of  the  company,  and  as  such 
must  be  disallowed.     The  true  criterion  will  be,  whether  the  debt, 
or  the  substantial  part  of  it,  was  incurred  before  or  after  the  passing 
of  the  special  Act ;  and  we  contend  that  everything  that  has  been 
incurred  up  to  the  formation  and  incorporation  of  the  company  by 
Act  of  Parliament,  is  a  debt  incurred  on  account  of  promotion. 
Throughout  the  Standing  Orders,  the  word  "  promoters "  always 
means  the  persons  who  solicit  an  Act.    Ajid  again,  sect.  16  of  the 
Aba/nd(yivment  of  Railways  Act,  1850  (13  &  14  Vict.  c.  83),  pro- 
vides that  in  considering  the  expediency  of  authorizing  the  aban- 
donment of  a  railway,  the  Board  of  Trade  shall  have  regard  to  the 
local  circumstances  of  the  objecting  shareholders ;  "  and  in  the 
case  of  any  such  shareholders  being  original  subscribers  in  the 
undertaking,  and  not  being  solicitors,  agents,  or  engineers  em- 
ployed in  promoting  the  same,"  may  make  certain  provisions.    By 
the  BaUway  Companies  Act,  1867  (30  &  31  Vict.  c.  127),  s.  31,  the 
deposit  or  bond,  which  was  before  applicable  only  for  completion 
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V.-C.  B.     of  the  line,  is  made  assets  of  the  company  for  payment  of  its  debts. 

1870        But  the  debts  in  question  were  contracted  before  the  passing  of 

^^^       that  Act,  at  a  time  when  the  parties  now  claiming  coald  have 

Bbamptox    looked  to  the  subscribed  capital  only,   and  not  to  the  bond. 

LoNOTowK    Sect  5   of  the  Act  of  1869  was  then  inserted,  at  the  express 

'  instance  of  the  Board  of  Trade,  to  remedy  the  evils  that  arise 

from  the  assets  of  the  company  (of  which  the  bond  was  a  portion) 
being  applicable  to  the  payment  of  the  creditors  (including  the 
solicitors,  engineers,  and  Parliamentary  agents),  and  then  of  the 
shareholders,  to  the  exclusion  of  the  surety,  who,  being  a  mere 
surety,  neither  creditor  nor  shareholder,  could  acquire  no  part  of 
the  assets,  although  he  had  been  induced  to  enter  into  the  bond 
for  the  convenience  of  the  solicitors  and  agents,  who  we^  them- 
selves in  most  cases  shareholders.  Messrs.  Dodds  &  Hendry  may 
be  said  to  have  been  merely  agents  for  the  purpose  of  procuring 
the  special  Act,  but  they  were  agents  without  a  principal,  their 
only  principal  being  the  company,  which  was  not  then  in  existence. 
They  were  principals  in  an  enterprise  to  promote  the  company, 
and  of  all  the  promoters  Dodds  was  the  most  active,  and  the 
origin  and  source  of  the  imdertaking.  In  the  case  of  BauUor^ 
&  JoneSy  i£  they  were  not  prime  movers  in  the  scheme,  they 
advanced  their  money  for  the  purpose  of  getting  the  Act  passed; 
aAd  their  debt,  equally  with  that  of  Dodds  &  Hendry ,  has  been 
incurred  on  account  of  the  promotion  of  the  company ;  and  under 
sect.  5,  the  Court|will^direct  that  the  moneys  secured  by  the  bond 
are  not  applicable  for'their'payment. 

Mr.  Oreemide,  in  support  of  Messrs.  Dodds  &  Hendry's  claim  :— 

This  is  a  most  unreasonable  application,  and  does  not  come 
within  the  meaning  of  sect.  5  of  the  Act  of  1869,  which  is  vague 
and  indefinite  in  its  terms,  and  cannot  override  the  precise  lan- 
guage of  ^  sect.  47  of  the  Brampton  and  Longiown  Bailway  Ad : 
'^  All  costs,  charges,  and  expenses  of  and  incident  to  the  preparing 
for,  obtaining,  and  passing  of  this  Act,  or  otherwise  in  relation 
thereto,  shall  be  paid  by  the  company." 

A  Parliamentary  agent  or  solicitor  engaged  in  passing  a  bill 
through  Parliament  is  in  no  sense  a  promoter.  He  merely  acts  as 
the  agent  of  the  promoters.    He  would  not  in  the  earlier  days  of 
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railways  haye  sigBed  the  subscription  contract.    He  would  not  be     y.-c.  H. 
liable  for  expenses  incurred  in  promoting  the  company,  nor  would        1870 
he  be  sued  upon  a  contract  entered  into  bv  the  promoters.    Messrs.       j^  ^ 
Dodds  &  Hendry,  by  getting  the  Act  passed,  have  enabled  Eicardo    Bbamtow 
to  get  his  bond  released,  subject  to  payment  of  the  honafde  debts    Longtowit 

of  the   company.    Their  debts  are  bona  fide,  and  in  respect  of       

moneys  expended  and  services  rendered,  and  ought  to  be  paid  out 
of  the  assets  of  the  company,  of  which  this  bond  forms  part  The 
real  promoters  in  this  case  were  evidently  Messrs.  Boulton  d:  Jones, 
who  advanced  the  sums  necessary  for  proceeding  with  the  Act. 

[He  referred  to  Earl  of  Shrembury  v.  North  Staffordshire  Rail- 
way Company  (1);  Companies  Clauses  Consolidation  Ad,  1845 
(8  Vict.  c.  16),  s.  65.] 

Mr.  Macnaghten,  in  support  of  the  claim  of  Messrs.  Boulion  & 
Jones: — 

The  power  given  by  sect.  5  is  discretionary  and  not  obligatory, 
and  the  Court  will  be  cautious  in  exercising  its  discretion  so  as  to 
disappoint  the  just  claims  of  creditors  of  the  company.  Messrs. 
Boulton  iSk  Jones  were  not  in  any  sense  promoters,  as  before  they 
had  anything  to  do  with  the  company  all  preliminary  steps  had 
been  taken,  and  the  bill  was  actually  lodged  in  Parliament.  The 
money  was  not  advanced  by  Boulton  for  any  purpose  struck  at  by 
sect.  5,  but  for  the  purpose  of  his  contract  only ;  and  when  he  was 
required  to  find  the  bond  for  the  purpose  of  releasing  the  Par- 
liamentary deposit,  he  retired  from  his  position  of  contractor. 
No  hard-and-fast  line  can  be  drawn  at  the  time  of  the  passing  of 
the  Act  in  determining  the  meaning  of  the  word  "promotion,** 
especially  as  the  section  directs  that  the  Court  is  "  to  have  regard 
to  what  is  fair  and  reasonable  between  all  the  parties  under  all  the 
circumstances  of  the  case."  The  real  promoters  in  this  case  would 
seem  to  have  been  Dodds  &  Hendry,  who  had  no  person  behind 
them  to  whom  they  could  look  for  payment. 

Mr.  JEddis,  Q.C.,  for  the  official  liquidator. 

Mr.  Fry,  in  reply. 

(1)  Law  Rep.  1  Eq.  593. 
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V.-C.  B.     Mr,  Bacon,  V.C.  : — 

1870  Tiiig  jg  gaid  to  be  a  new  application,  and  probably  it  is  so ;  but 

In  re       I  cannot  say  that,  in  my  judgment,  it  creates  much  diflSculty.    The 

AND        whole  question  turns  upon  sect.  5  of  the  Bailways  Abandonment 

RAiLwri^  ii<rf,  1869,  and  although  the  phraseology  of  that  section  is  more 

familiar  than,  and  a  little  diflferent  from,  that  in  which  Acts  of 

Parliament  used  formerly  to  be  expressed,  it  is  perfectly  plain. 
It  would  be  impossible  almost  to  misconstrue  the  words  of  this 
Act  of  Parliament  The  deposit  having  been  made  for  the  con- 
yenience  of  the  company,  it  was  afterwards  released,  and  the  bond 
substituted;  and  upon  the  application  to  abandon  the  railway^ 
the  Board  of  Trade  imposed  that  condition  which  by  law  they  are 
entitled  to  impose,  that  the  money  secured  by  the  bond  should  be 
assets  of  the  company.  Then  comes  this  Act  of  Parliament  dealing 
with  that  subject — namely,  the  bond  to  which  the  Board  of  Trade 
have  annexed  the  condition— which  provides  that  if  the  warrant  for 
the  abandonment  was  made  upon  condition  that  the  money  secured 
by  any  bond  for  the  completion  of  the  railway,  or  for  payment  in 
default  thereof,  should  be  applied  as  part  of  the  assets  of  the  com- 
pany, "  the  Court  may,  if  it  thinks  fit,  direct  that  such  moneys, 
stocks,  funds,  and  securities  shall  not  be  applicable  to  the  payment 
of  any  debt,  or  part  of  a  debt,  which,  regard  being  had  to  what  is 
fair  and  reasonable  as  between  all  the  parties  interested  under  the 
circumstances  of  the  case,  appears  to  the  Court  to  have  been  in- 
curred on  account  of  the  promotion  of  the  company."  To  approach 
the  question,  therefore,  the  first  point  to  be  settled  must  be  whether 
the  debts  which  are  now  claimed  on  behalf  of  Dodds  &  Bendry  or 
Boviton  &  Jones  are  debts  on  account  of  the  promotion  of  the  com- 
pany. As  a  matter  of  fact,  can  there  be  any  doubt  about  that? 
Parliamentary  agents,  who  it  appears  had  no  clients  but  the  com- 
pany, not  then  existing,  the  company  in  prospect,  as  the  correspond- 
ence shews,  were  active  and  energetic  promoters  of  the  company. 
Every  shilling  of  expense  which  has  been  incurred  by  these  Par- 
liamentary agents  has  been  incurred  on  account  of  the  promotion 
of  the  company,  and  for  no  other  purpose  in  the  world.  As  to 
Mr.  Boulion,  the  contractor,  his  own  statement  puts  it  also  beyond 
question.  As  a  matter  of  flEict,  after  certain  proceedings  had  been 
taken  towards  the  promotion  of  the  company,  the  contract  is 
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offered  and  accepted  by  him  on  certain  terms.    One  of  the  terms      V.-C.  B» 
is,  that  he  shall  advance  the  money  necessary  to  pass  the  bill        1870 
throagh  the  House  of  Commons  and  the  House  of  Lords — to  get       in  re 
the  bill  passed,  in  short ;  and  for  that  purpose,  and  to  promote  the    ^"^^^'^ 
company,  he  lays  out  the  money — wisely  or  not  is  not  now  the    Longtoto 

question.    He  says  if  the  bill  did  not  pass  he  was  to  have  no  claim,       

which,  in  my  opinion,  does  not  alter  the  case  at  all  upon  the  ques- 
tion of  promotion.  The  advance  made  by  him  was  for  the  promo- 
tion of  the  company.  If  I  arrive  at  that,  and  satisfy  myself,  as  I 
do,  that  the  two  debts  claimed  are  debts  which  have  been  incurred 
on  account  of  the  promotion  of  the  company,  I  have  then  to  con- 
sider that  part  of  the  sentence  which  is  parenthetical — "regard 
being  had  to  what  is  fair  and  reasonable  as  between  all  the 
parties  interested  under  all  the  circumstances  of  the  case."  Now, 
what  is  fair  and  reasonable?  Mr.  Bicardo,  for  no  particular 
interest  or  motive  of  his  own,  enables  the  sum  which  had  been 
deposited  to  be  released,'and  he  enters  into  that  security.  Is  it  fair 
and  reasonable,  as  between  him  and  the  promoters,  the  persons  who 
made  these  advances,  with  whom  these  debts  had  been  incurred, 
that  they  shall  call  upon  him  to  pay  ?  Is  there  anything  like 
fairness  or  reasonableness  in  that  ?  They  could  not  have  contem- 
plated, at  the  time  they  incurred  the  expenses  and  became  entitled 
to  the  debts  they  claim,  assuming  that  they  are  entitled  to  them, 
that  Mr.  Ricardo  should  be  their  paymaster ;  or  that  any  sum 
which  he  had  undertaken  to  pay  in  case  the  railway  should  fail,  or 
in  any  other  event  for  security  against  which  the  bond  is  given, 
should  in  any  of  these  events  be  liable  for  the  claims  of  these 
gentlemen,  who  for  their  own  interests  and  their  own  objects,  in 
the  hope  of  gain  to  themselves,  had  advanced  their  money  and 
expended  their  services  in  the  promotion  of  the  company.  It  is 
perfectly  plain,  and  I  should  not  have  troubled  Mr.  Fry  to  reply, 
but  that  I  was  told  this  was  the  first  application  of  the  sort,  and 
therefore  I  wished  to  hear  everything  that  could  be  said  upon  the 
subject. 

I  declined  to  accept  the  invitation  which  Mr.  Westlahe  threw  out 
to  me,  to  lay  down  some  rule,  or  to  draw  some  line.  I  do  not 
think  it  is  in  the  least  degree  necessary,  and  it  is  at  all  times 
dangerous.     But  upon  the  very  plain  words  of  the  Act  of  Parlia- 
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7.-CL  B.  menty  and  the  very  plain  and  undisputed  facts  of  the  case,  I  think 

1870  the  application  made  on  behalf  of  Mr.  Bicardo  is  a  perfectly 

In  „  reasonable  one,  and  that  there  should  be  no  distinction  made  be- 

^*^am^^  tween  the  money  which  Parliamentary  agents  have  laid  out  by  way 

liOKQTowK  of  disbursements,  and  those  charges  which  they  make  as  remnne- 

Railway  Co.        .       -        ,    .  .  ,  ,  ,  ,    , 

— .  ration  for  their  senrices ;  because  the  money  they  spent,  and  toe 
seryices  they  rendered,  were  all  for  the  same  object — ^namely, 
the  promotion  of  the  company. 


JvlyS. 


The  Court  directed  that  the  money  secured  by  the  bond  should 
not  be  applied  in  payment  of  the  debts  of  Messrs.  Dodda  &  Hendry 
and  BouUon  &  Jones.  The  ofScial  liquidator  to  have  his  costs  out 
of  the  assets  of  the  company.    No  further  order  as  to  costs. 

Solicitors:  Messrs.  Aahv/rd, Morris,  &  Co.;  Mx.Dumford;  Messrs. 
Young,  Maples,  dk  Co. ;  Messrs.  Flux  &  LeadhiUer. 


V.-0.  B.       In  re  BANK  OF  LONDON  ASSURANCE  ASSOCIATION. 

^^^  PART'S  CASE. 

AMurance  Assodatian -^  Unregistered  Company —  Tranter —  Winding'Up^ 
Association  not  disscltfed — Absence  of  Novation — Liabiliiy  of  Association— 
Shareholders  to  contribute. 

The  deed  of  settlement  of  an  insurance  association,  dated  in  1856,  ood- 
tained  clauses  empowering  the  directors,  with  the  sanction  of  general  meetiogs, 
to  purchase  shares  on  behalf  of  the  association ;  to  dissolve  the  association ; 
and  to  transfer  the  business  to  any  other  insurance  company. 

The  association  was  never  registered ;  and,  in  1858,  it  yns  resolved  th&t 
the  business  should  be  transferred  to  the  A.  company ;  each  proprietor  in  the 
association  to  have  the  option,  either  of  being  repaid  in  money  the  amoQ&t 
he  had  paid  upon  his  association  shares,  or  to  have  A.  company  shares  allotted 
to  him  in  lieu  of  his  association  shares. 

The  transfer  having  been  effected  by  deed,  and  the  A.  company  and  the 
association  being  both  afterwards  in  liquidation : — 

Eeldf  that  a  shareholder  in  the  association,  who  had  for  some  of  his  associ- 
ation shares  received  A.  company  shares,  and  for  others  cash,  was  liaWe  to 
be  retained  on  the  list  of  contributories  of  the  association. 

Adjourned  summons. 

.   The  deed  of  settlement  of  the  Bank  of  London  and  National 
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Provincial  Assurance  Association,  dated  the  2l8t  of  August,  1856,     y.*0.  B. 
contained  the  following  clauses : —  1870 

Clause  65.  "  That  the  board  of  directors  shall,  if  authorized  by  pabt'b  Oasm. 

the  resolution  of  a  general  meeting,  as  hereinbefore  provided,  but        

not  otherwise,  be  at  liberty  to  purchase  on  behalf  of  the  association 
any  shares  therein,  at  such  price  as  the  board  of  directors  shall 
deem  &ir  and  reasonable ;  and  upon  completion  of  any  such  pur- 
chase, to  cause  a  proper  entry  to  be  made  in  the  register  of  share- 
holders of  the  association,  to  shew  that  the  seller  of  such  shares 
has  ceased  to  continue  a  proprietor  thereof,  and  that  the  same 
haye  been  purchased  for  and  for  the  benefit  of  the  association; 
and  all  dividends  and  profits  which  might  otherwise  accrue  in 
respect  of  such  shares  prior  to  the  same  being  afterwards  disposed 
of  for  the  benefit  of  the  association,  as  hereinafter  provided,  shall, 
nnless  the  board  of  directors  shall  otherwise  determine,  be  abso- 
lutely  extinguished  for  the  benefit  of  the  association,  and  no  claim 
shall  arise  or  be  made  against  the  association  in  respect  thereof ; 
and  all  the  rights  whatever  incidental  to  such  shares  shall  remain 
in  suspense  and  abeyance  until  the  same  shall  be  sold  for  the 
benefit  of  the  association,  as  hereinafter  provided." 

Clause  109.  '*  That  if,  at  any  extraordinary  general  meeting  of 
the  association  for  that  purpose  convened,  a  majority,  consisting  of 
at  least  two-thirds  in  number  of  the  shareholders  present  thereat, 
holding  among  them  two-thirds  at  least  of  the  shares  in  the 
association  for  the  time  being  subscribed  for,  shall  so  resolve ;  and 
such  resolution  shall,  within  two  calendar  months,  but  not  sooner 
than  twenty-one  days  thereafter,  at  another  extraordinary  general 
meeting  for  that  purpose  convened,  be  confirmed  by  a  like  majority, 
then  the  association  shall,  as  from  the  date  of  such  last-mentioned 
confirmation,  but  subject  to  the  provisions  of  the  next  succeeding 
paragraph,  be  dissolved." 

Clause  110.  ''That  when  such  dissolution  shall  have  been  so 
resolved  on,  and  subject  to  any  special  directions  to  be  given  in 
relation  thereto  by  such  general  meetings,  the  directors  shall,  with 
all  convenient  speed,  call  in,  convert  into  money,  and  realize,  as 
they  shall  think  best,  all  the  estate  and  efiects  of  the  association 
not  consisting  of  money ;  and  a  general  account  and  valuation  of 
the  said  estate  and  effects,  and  of  the  proceeds  of  the  conversion 
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y.-0.  B,  thereof  shall  be  made  and  submitted  to  an  extraordinary  general 
1870  meeting  to  be  held  for  the  purpose,  and  when  approved  of  by 
Pabt'b  Cask,  s^^^l^  meeting  shall  be  binding  upon  the  shareholders ;  and  upon 
the  settlement  thereof,  the  surplus  estate  and  eflFects  (If  any)  of 
the  association  shall,  after  payment  of  all  just  demands  upon  the 
association,  be  divided  amongst  the  shareholders  in  proportion  to 
their  respective  sharea  .  .  .  Provided  always,  that  notwithstanding 
the  passing  of  such  resolution  as  aforesaid  for  the  dissolution  of 
the  association,  these  presents,  and  all  rights  and  liabilities  there- 
under, shall,  until  the  affairs  of  the  association  shall  have  been 
wound  up,  and  the  assets  thereof  completely  realized  and  divided  as 
aforesaid,  continue  in  full  force  and  effect,  for  tixe  purpose  last 
aforesaid." 

Clause  111.  '^  That  an  existing  board  of  directors,  specially  con* 
vened  for  that  purpose,  shall  have  power  to  consider  and  deter- 
mine upon  the  expediency  of  a  sale  or  transfer  of  the  business  and 
undertaking  of  the  association  to  any  other  insurance  companr, 
and  also  the  expediency  of  purchasing  and  transferring  to  or 
merging  in  the  said  association  the  business  and  undertaking  of 
any  other  insurance  company,  and  the  terms  and  conditions  on 
which  such  sale,  transfer,  or  purchase  respectively  should  be  made; 
and  if  the  resolutions  come  to  at  such  board  touching  such  sale, 
transfer,  or  purchase  as  aforesaid,  shall  be  adopted  and  confirmed 
by  a  majority  of  at  least  two-thirds  of  the  shareholders  of  the 
association  present,  personally  or  by  proxy,  at  some  extraordinary 
general  meeting  thereof  to  be  for  that  purpose  specially  convened, 
such  sale,  transfer,  or  purchase,  as  the  case  may  be,  shall  be  com- 
pleted and  carried  into  effect  accordingly." 

The  association  was  not  incorporated  or  registered  under  any  Act 
of  Parliament! 

In  1858  a  proposal  was  made  for  the  transfer  of  the  business  of 
the  association  to  the  Albert  Life  Assurance  Company^  and  the 
board  of  directors  of  the  association  came  to  an  agreement  (sobject 
to  the  approval  and  confirmation  'of  a  general  meeting),  that  the 
association  should  sell,  transfer,  and  dispose  of  all  their  business, 
property,  rights,  and  liabilities  to  the  company. 

Accordingly,  by  a  deed  of  agreement  dated  the  7ih  of  October, 
1858,  and  made  between  the  directors  of  the  Bank  of  London 
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Association  of  the  one  part,  and  the  directors  of  the  Albert  Com-     v.-O.  B. 
pany  of  the  other  part,  after  reciting  the  above  agreement,  it  was       isro 
agreed  between  the  parties  that  the  business  of  the  association  pai^^^^asb. 

should,  on  or  from  the  6th  of  September,  1858,  be  transferred  and       

assigned  to  the  company,  and  should  thenceforward  be  carried  on 
by  the  company,  and  that  the  association  and  its  directors  should 
on  or  from  that  day  ^  cease  to  carry  on  such  business  except  for 
tlie  benefit  of  and  in  trust  for  the  company  "  in  manner  thereinafter 
mentioned.  It  was  also  agreed  that  all  the  debts,  engagements, 
liabilities,  and  risks  of  the  association  or  its  trustees,  and  all 
claims  and  demands  against  the  association  or  its  trustees,  should  be 
paid, performed, borne,  undertaken, and  met  by  the  company;  and 
that  the  company  should  indemnify  the  association  and  its  trustees 
against  all  actions,  suits,  and  proceedings,  and  all  costs  and  charges. 

It  was  further  provided  that,  after  the  approval  and  confirma- 
tion of  the  agreement,  each  proprietor  should  be  entitled,  either  to 
be  paid  in  money,  by  three  equal  instalments,  on  the  1st  of 
January,  1860,  1861,  and  1862,  the  full  amount  of  all  sums  which 
may  have  been  paid  up  on  his  shares ;  or  to  have  allotted  to  him, 
in  lieu  of  all  or  any  part  of  such  amount,  so  many  £20  shares  in 
the  company  on  which  £3  should  be  credited  as  paid  as  would  be 
equal  in  the  aggregate  to  the  sum  in  lieu  of  which  he  had  accepted 
such  shares — such  option  not  to  be  exercised  as  to  any  fractional 
part  of  £3.  Each  proprietor  was  also  entitled  to  be  paid  half- 
yearly  interest,  at  the  rate  of  £5  per  cent,  per  annum,  on  the 
moneys  to  which  he  might  be  entitled  for  the  time  being  outstand* 
ing,  until  the  whole  of  the  principal  moneys  and  interest  were 
fully  paid  up. 

At  a  meeting  of  the  shareholders  of  the  association,  held  on  the 
20th  of  October,  1858,  the  agreement  embodied  in  the  above  deed 
was  duly  confirmed. 

At  the  date  of  the  deed,  James  Part  was  the  registered  holder 
of  370  shares  in  the  association,  upon  which  £1  had  been  paid  up ; 
and  on  the  18th  of  May,  1859,  1000  further  shares  (£1  paid)  were 
also  registered  in  his  name. 

Mr.  Part  applied  for,  and  on  the  13th  of  February,  1860,  had 
allotted  and  paid  to  him,  123  Albert  Oonvpany  shares  (£3  paid),  and 
£l  in  cash,  in  lieu  of  370  of  the  1370  association  shares. 
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Y.JC.  B  On  the  9th  of  February,  1860,  £333  6».  8^.,  being  one-third  of 

1870       the  amount  paid  up  on  1000  of  the  shares  held  by  him,  was  paid 

PabtTcase.  ^^  ^^  ^y  *^^  Albert  Company, 

On  the  13th  of  February,  1860,  Mr.  Part  transferred  750  of  the 

1000  shares  to  another  person. 

In  January,  1861,  £83  6a.  8(2.,  being  another  third,  and  in 
January,  1862,  the  like  amount  of  £83  6s.  8d.,  being  the  remam- 
ing  third  of  the  amount  paid  up  on  the  250  shares,  was  paid  to 
Mr.  Part  by  the  Albert  Company. 

On  the  17th  of  September,  1869,  the  Albert  Company  was 
ordered  to  be  wound  up ;  and  on  the  22nd  of  January  last,  a  wind- 
ing-up order  was  made  against  the  association,  on  a  petition  pre- 
sented by  an  unpaid  annuitant,  who  had  purchased  an  annuity 
from  the  association  subsequently  and  subject  to  the  deed  of 
amalgamation  of  the  7th  of  October,  1858. 

Mr.  Parfs  case  had  been  selected  by  the  Chief  Clerk  as  a  repre- 
sentatiye  case  on  which  to  take  the  opinion  of  the  Court  as  to 
whether  shareholders  in  his  position'  ought  or  ought  not  |to  be 
placed  on  the  list  of  contributories. 

Mr.  Fry,  Q.C.,  and  Mr.  JaeJcson,  for  Mr.  Part : — 

Two  things  are  necessarily  involved  in  the  fact  of  a  winding- 
up  order  having  been  made :  one,  that  the  association  has  not 
been  dissolved  under  the  powers  of  the  settlement,  but  is  still 
subsisting ;  the  other,  that  the  deed  of  amalgamation  of  the  7th 
of  October,  1858,  is  a  valid  instrument  Thus  the  question 
is  reduced  simply  to  one  of  construction.  The  effect  of  the 
deed  of  amalgamation  is  to  divide  the  existing  shareholders  of 
the  association  into  three  classes  of  persons: — 1.  Those  who 
accepted  shares  in  the  Albert  in  satisfaction  and  extinction  (in 
pursuance  of  clause  65  of  the  deed  of  settlement)  of  their  Bank  of 
London  shares ;  2.  Persons  who  accepted  a  cash-payment  in  lien 
and  extinction  of  such  shares ;  and  3.  Persons  who  did  neither 
one  thing  nor  the  other,  and  consequently  remained  shareholders 
of  the  association.  Mr.  Part  represents  the  first  two  classes  of 
persons. 

We  contend  that  only  those  persons  who  constitute  the  third 
class  ought  to  be  on  the  register  of  the  association.    There  were 
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two  ways  of  getting  free  of  the  association— one  by  taking  cash,     V.^.  B. 
the  other  by  taking  Alberi  shares.    If  a  proprietor  did  neither  one       1870 
thing  nor  the  other,  he  went  on  receiving  interest,  bnt»  of  course,  Pabt*s  Case. 
alfio  continuing  to  be  a  member  of  the  association.    Only  persons       "~* 
in  the  latter  position  are  now  members. 

Even  if  the  deed  were  not  yalid  under  the  lllth  clause  of  the 
settlement^  it  would  be  good,  under  the  65th  clause,  as  to  the  lia- 
bility of  shareholders.  The  association  agreed  to  buy  Mr.  Parfs 
shares,  and  Mr.  Part  agreed  to  sell  them. 

Mr.  Eddis,  Q.O.,  and  Mr.  BodweU,  for  the  official  liquidator : — 

This  company  is  unregistered,  so  that  it  is  a  mere  partnership ; 
and  the  sole  question  is,  whether  Mr.  Part  and  the  persons  whom 
he  represents  are  contributories  under  the  200th  section  of  the 
Companies  Act,  1862. 

We  ask,  what  has  Mr.  Part  done  whereby  he  can  escape  con- 
tribution ?  The  agreement  was  for  a  sale  to  the  Albert,  and  one  of 
the  terms  of  the  contract  was  an  indemnity.  But  what  is  it  that 
relieves  the  associaltion  shareholders  from  their  liability  \mder 
the  old  partnership  ?  They  agree  to  sell  their  shares  for  shares 
or  money.  But  does  that  relieve  them  from  liability  in  respect  of 
creditors  ?  The  creditors  were  no  parties  to  the  agreement.  No 
question  of  novation  of  contract  arises  here. 

On  the  7th  of  October,  1858,  the  association  ceased  to  carry  on 
business.     Mr.  Parfs  name  was  then  on  the  register. 

However  valid  the  arrangement  might  be  as  between  share- 
holders, it  cannot  affect  creditors. 

Even  had  the  association  carried  out  a  dissolution  under  the 
109th  clause,  by  the  110th  clause  the  rights  of  creditors  are 
expressly  preserved,  supposing  that  they  could  have  been  affected, 
which  is  impossible. 

Mr.  Fry,  in  reply : — 

We  do  not  contend  that  the  association  acted  under  its  dissolu- 
tion clauses. 

The  question  is,  who  are  the  continuing  shareholders  ?  It  does 
not  lie  in  the  mouth  of  the  official  liquidator  to  say  he  is  not  boimd 
by  the  transaction  of  October,  1858. 
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v.-c.  B.         More  than  eleven  years  have  passed  since  the  association  ceased 
1870        to  carry  on  business ;  all  creditors  by  simple  contract  have  long 
PabtTcass.  since  been  barred;   and  the  only  possible  creditors  are  policy- 
holders and  annuitants.    These^  we  say,  are  bound  by  the  proTi- 
sions  of  the  deed  of  settlement,  and  by  the  transfer. 

In  Carres  Case  (1),  the  deed  which  bound  the  policy-holder  con- 
tained a  power  of  dissolution,  and  thereupon  the  directors  were  to 
get  from  another  company  an  undertaking  to  pay  all  future  liabili- 
ties^ and  to  transfer  so  much  as  they  might  think  expedient  of  the 
assets  to  such  other  company,  and  it  was  held  that  the  amount  of 
tlie  assets  to  be  transferred  was  a  matter  with  which  the  policy- 
holder had  nothing  to  do. 

In  the  Times  Company  Coae  (2)  there  was  machinery  for  a  dis- 
solution, and  Lord  Justice  James  (then  Yice-Chancellor)  held  (3), 
that  every  person  who  contracted  with  the  society  must  be  held  to 
have  had  knowledge  of  the  provision  just  as  if  it  had  been  written 
into  the  policy  itself. 

Mr.  Bacon,  V.C.  : — 

I  do  not  see  how  anything  that  has  been  done  can  affect  the 
rights  of  the  creditors.  Of  course  it  is  not  suggested  that  they 
were  parties  to  the  transfer ;  and  why  should  they,  in  their  absence 
and  in  their  utter  ignorance,  be  deprived  of  that  right  which  they 
derived  from  the  original  contract?  There  has  been  no  dissolu- 
tion^  and  therefore  the  case  at  the  Bolls,  which  has  been  referred  to, 
does  not  apply.  There  has  been  no  navatio,  and  therefore  the 
second  case  that  was  mentioned  does  not  apply.  It  reduces  itself, 
therefore,  to  a  case  of  the  most  ordinary  principle. 

Is  it  possible  for  a  partnership  firm,  or  any  individual,  in  any 
manner  in  which  he  deals  with  his  own  interest,  to  prejudice  the 
interests  of  others  ?  I  cannot  see  any  ground  for  any  such  prin- 
ciple. I  conceive  that  there  may  be  a  great  deal  to  be  said  when 
persons  come  to  prove  debts  in  the  winding-up  of  the  Bank  of 
London,  A  great  many  questions  may  arise  as  to  the  extent  to 
which  Mr.  Part  should  be  held  liable  from  the  time  when  he  ceased 
to  be  a  shareholder,  or  thought  he  ceased  to  be  a  shareholder.  With 

(1)  33  Bea7.  542.  (2)  Law  Kep.  5  Ch.  381. 

(3)  Law  Rep.  5  Ch.  389,  n. 
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« 

that  I  have  nothing  to  do  at  present.    The  question  at  present  is,     Y.-o.  B. 
whether  his  name  ought  to  be  upon  the  register ;  and  I  am  com-       1870 
pelled^  however  reluctantly,  to  say  I  think  he  must  remain  there ;  pabt's  Case. 
because  to  say  the  contrary  would  be  to  dissolve  the  contract 
into  which  he  entered  with  the  creditors,  without  any  act  done  or 
knowledge  professed  by  the  creditors  of  the  means  whereby  the 
contract  was  to  be  dissolved. 

As  this  is  a  representative  case,  the  costs  of  both  parties,  as 
between  solicitor  and  client,  will  come  out  of  the  estate. 

Solicitors  for  Mr.  Part :  Messrs.  Ashurst,  Morris,  &  Co. 
Solicitors  for  the  OflBcial  Liquidator :  Messrs.  Paine  <fe  Layton. 


BUCK  V.  ROBSON.  .V.-0.  B. 

Adminittration— Legal  and  Equitable  -4mc<s— 3  &  4  WHL  4,  c.  KA^-lnsufficient        J^ 
Estate — Call  made  in  a  Winding-up — Nature  of  Liability — Companies  Act,      JtOy  12. 
1362,  s.  75.  

The  liability  of  a  contributory  to  pay  calls  made  since  a  winding-up  is  a 
debt  by  specialty  which  binds  the  heirs  of  the  contributory. 

PuRTHER  CONSIDERATION. 

The  suit  was  instituted  for  an  accoimt  of  the  dealings  and 
transactions  of  a  partnership  formerly  subsisting  between  John 
Croudace  and  Matthew  Benjamin  Rdbson,  as  timber  merchants,  at 
Sunderland.  M.  B.  Bobson  died  on  the  27th  of  March,  1865, 
intestate,  leaving  the  Defendants,  his  widow,  Frances  Eliza  Bdbson, 
and  his  only  son,  Charles  John  Bdbson,  an  infant,  his  next  of  kin. 
On  the  5th  of  April,  1865,  John  Orovdace  was  adjudged  a  bank- 
jrupt,  and  the  Plaintiffs,  Bohert  Buck  and  James  Peacock,  were 
appointed  creditors'  assignees.  On  the  28th  of  November,  1865, 
administration  to  the  estate  of  M,  B,  Bobson  was  granted  to  the 
Defendant  Fraivces  E.  Bobson. 

The  bill  (which  was  filed  on  the  22nd  of  December,  1865) 

prayed  that  an  account  might  be  taken  of  what  was  due  to  the 

Plaintiffs  in  respect  of  John  Crottdace's  share  of  the  capital  and 

-assets  of  the  partnership,  and  for  payment  by  the  Defendant 

Frances  K  Bcbson  of  what  should  be  so  found  due  to  the  Plaintiffs, 
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V.-o.  B.      and,  if  she  should  not   admit  assets,  for  administration  of  the 
1S70       estate  of  M.  B,  Rohson,  and  the  usual  accounts  and  inquiries. 
^^  The  Defendant,  the  widow,  not  admitting  assets,  accounts  and 

inquiries  were,  on  the  14th  of  July,  1866,  directed,  on  motion  for 
decree.  In  answer  thereto,  the  Chief  Clerk,  by  his  certificate, 
dated  in  May  last,  found  that  a  sum  was  due  from  the  Plaintiffs  on 
the  partnership  accounts,  which,  however,  they  were  entitled  to 
retain,  in  order  to  pay  a  further  dividend  to  the  partnership 
creditors,  to  pay  whom  the  joint  estate  was  largely  insufficient 

He  also  found  that  the  separate  debts  of  M.  B,  Bdbson  consisted 
of  one  specialty  and  several  simple  contract  debts,  amounting 
together  to  £2645  la.  95. 

The  specialty  creditor  was  William  Turquand,  as  official  liqui- 
dator  of  the  London  and  Scottish  Banlcing  Company,  Limited,  for 
calls  on  ten  shares.  The  amount  of  the  debt  was  £450  for  prin- 
cipal, £31  13s.  6i.  for  interest,  and  £1  Is.  for  costs. 

The  simple  contract  debts  amounted  to  £2162  Ts.  3(2. 

The  real  estate  of  which  the  intestate  was  seised,  or  to  which 
he  was  entitled  at  his  death,  consisted  of  the  equity  of  redemption 
in  certain  freeholds,  which  had  been  sold  subject  to  the  mortgage 
debts,  and  the  purchase-money  paid  into  Court,  and  invested  in  a 
sum  of  £742  12s.  lid.  stock. 

The  separate  personalty  was  insufficient  to  pay  the  funeral 
expenses,  and  a  small  sum  was  due  to  the  widow  and  administratrix 
on  that  account. 

The  following  question  was  now.  raised  on  behalf  of  the  simple 
contract  creditors.  It  was  not  disputed  that  the  official  liquidators 
debt  was  a  debt  by  specialty,  but  it  was  contended  that  it  was  not 
a  debt  by  specialty  in  which  the  heirs  were  bound,  so  as  to  give 
the  liquidator  priority  over  simple  contract  creditors,  under  the 
proviso  at  the  end  of  the  statute  3  &  4  Will.  4,  c.  104. 

The  London  and  Scottish  Banking  Company  was  ordered  to  be 
wound  up  on  the  6th  of  May,  1865 ;  and  after  the  28th  of  Novem- 
ber, 1865,  the  Defendant  Frances  U,  Bohsons  name  was  settled 
on  the  list  of  contributories  as  the  administratrix  of  the  intestate 
in  respect  often  shares  in  it  which  were  held  by  him  at  his  death. 

Since  that  date  calls  had  been  made  by  the  liquidator  on  the 
ten  shares,  amounting  to  the  sum  mentioned  above. 
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Mr.  Eddisy  Q.C.,  and  Mr.  Eaddan^  for  the  Plaintiffs :—  V.o.  a 

It  is  quite  clear  that  a  debt  under  a  specialty  which  does  not       ^^'^^ 
bind  the  heirs  ranks  with  simple  contract  debts  only;  that  is  to       Bees 
say,  it  takes  no  priority  over  them  against  real  assets,  as  a  debt     BoseoH. 
under  a  specialty  in  which  the  heirs  are  bound  would  do :  Cummins 
T.  Gwnmins  (1).    In  Foster  y.  EandUy  (2)  it  was  decided  that 
creditors  by  specialty  in  which  the  heiiti  are  bound  have  priority, 
under  the  statute,  against  an  equity  of  redemption  in  freeholds  ; 
and  In  re  BurreU  (3)  decided  the  same  with  regard  to  an  equity  of 
redemption  in  copyholds. 

The  only  question  therefore  is,  whether  an  official  liquidator, 
being  a  creditor  for  unpaid  calls  made  since  the  winding-up,  is  a 
creditor  by  specialty  in  which  the  contributory's  heirs  are  bound? 
We  admit  that  he  is  a  creditor  by  specialty,  but  we  say  that  it  is  a 
specialty  in  which  the  heirs  are  not  bound. 

The  question  turns  upon  the  16th,  75th,  and  76th  sections  of 
the  Chmpanies  Act,  1862  (4). 

The  Vice-Chancelloe  : — The  16th  section  was  inserted  in 
order  to  get  oyer  the  difficulty  which  occasioned  so  much  trouble 
in  Bobinson's  ExeetUors'  Case  (5). 

(1)  3  J.  &  Lat.  64.  person  to  contribute  to  the  assets  of  a 

(2)  1  Sim.  (N.S.)  200.  company  under  this  Act,  in  the  event 

(3)  Law  Rep.  9  Eq.  443.  of  the  same  being  wound  up,  shall  be 

(4)  The  16th  section  provides  that  deemed  to  create  a  debt  (in  England 
the  articles  of  association,  when  regis-  and  Ireland  of  the  nature  of  a  specialty) 
tered,  **  shall  bind  the  company  and  accruing  due  from  such  person  at  the 
the  members  thereof  to  the  same  ex«  time  when  his  liability  commenced,  but 
tent  as  if  each  member  had  subscribed  payable  at  the  time,  or  respective  times, 
his  name  and  affixed  his  seal  thereto ;  when  calls  are  made.^ 

and  there  were  in  such  articles  con-  Sect.  76: — ^**  If  any  contributory  dies, 

tained  a  covenant,  on  the  part  of  himself,  either  before  or  after  he  has  been  placed 

his  heirs,  executors,  and  administrators,  on  the  list  of  contributories  hereinafter 

to  conform  to  all  the  regulations  con-  mentioned,  his  personal  representatives, 

tained  in  such  articles,  subject  to  the  heirs,  and  devisees  shall  be  liable  in  a 

provisions  of  this  Act ;  and  all  moneys  due  course  of  administration  to  contri- 

payable  by  any  member  to  the  com-  bute  to  the  assets  of  the  company  in 

ixiny,  in  pursuance  of  the  conditions  discharge  of  the  liability  of  such  de- 

and  regulations  of  the  company  .  .  .  ceased  contributory ;  and  such  personal 

shall  be  deemed  to  be  a  debt  due  from  representatives,  heirs,  and  devisees  shall 

such  member  to  the  company,  and,  in  he  deemed  to  be  contributories  accord- 

England  and  Ireland,  to  be  in  the  ingly." 

nature  of  a  specialty  debt."  (5)  3  Sm.  &  Giff.  272 ;  6  D,  M.  & 

Sect.   76 :— "  The  liability  of  any  G.  572. 

3  2l  2                                           2 
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V.-O.  B.         Mr.  Eddis : — The  result  of  that  decision  was,  that  an  unpaid  call 

1870       made  by  the  Master  under  the  Winding-up  Acts  of  1848  and  1849 

BccK       was  not  a  specialty  debt,  although  the  shareliolder,  whose  executors 

j^^^y^     the  contributories  were,  had  executed  the  deed  of  settlement    In 

other  words,  the  liability  of  the  contributory  to  pay  a  Master  s  call 

arose,  not  under  the  deed  of  settlement,  but  under  the  statute: 
WtUtama  y.  Harding  (1);  and  the  liability  arising  under  the 
statute  was  held  not  to  be  a  specialty  debt. 

In  this  case  it  is  with  calls  made  under  the  winding-up  only 
that  we  are  concerned ;  with  directors*  calls  we  have  nothing  to  do. 
Section  16  of  the  Companies  Act,  1862,  relates  only  to  directors' 
calls ;  and  with  regai*d  to  them,  inasmuch  as  the  liability  of  the 
contributory  is  held  to  be  the  same  as  if  he  had  signed  and  sealed 
the  articles,  and  is  declared  to  be  a  specialty  debt,  it  may  be  that 
the  shareholder's  heirs  would  be  bound  to  make  good  a  claim  in 
respect  of  such  calls. 

But  it  is  otherwise  with  regard  to  a  call  made  in  the  winding- 
up,  which  is  regulated  by  the  75th  section.  That  section,  which 
for  the  first  time  makes  the  liability  of  a  contributory  a  debt  of  the 
nature  of  a  specialty,  does  not  go  on  to  say  that  it  is  a  debt  of  the 
nature  of  a  specialty  in  which  the  heirs  are  bound. 

In  Williams  y.  Hardinff,  Lord  Kingsdoton  comments  upon  Bobin- 
son*s  Executors'  Case,  and  says  (2)  he  understands  the  distinction 
turned  upon  this,  that  the  Master's  call  was  an  enforcement  of  the 
obligation  which  the  partner  had  contracted  by  entering  into  the 
partnership  business,  and  not  the  enforcement  of  the  specific  cove- 
nants contained  in  the  deed. 

It  follows  that  the  nature  of  the  specialty  debt  in  this  case  is 
entirely  defined  by  the  statute,  which  does  not  say  it  is  to  be  a 
specialty  binding  the  heirs ;  and  is  not  in  any  way  aflfected  by 
the  provisions  of  the  16th  section,  which  relate  to  the  partnership 
liability,  not  to  the  liability  to  contribute. 

Mr.  W,  N.  Lawsoriy  for  the  official  liquidator : — 

Resting  entirely  upon  the  construction  of  the  statute,  I  say  that 
the  16th,  75th,  and  76th  sections,  taken  together,  plainly  shew  and 

1)  Law  Rep.  1  H.  L.  9, 17.  (2)  Law  Rep.  1  H.  L.  29. 
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express  that  when  a  specialty  debt  is  spoken  of,  what  is  meant  is  a     V.-G.  B. 
debt  by  specialty  which  binds  the  heirs.  1870 

Buck 
Mr.  ChiHy,  for  the  Defendant,  the  widow  and  administatrix.  •• 


Mr.  Eddts,  in  reply. 

Mr.  Bacon,  V.C.  : — 

I  am  sincerely  sorry,  Mr.  Eddi$,  to  have  to  decide  against  you, 
and  to  come  to  a  conclusion  which  must  be  unjust  towards  the 
other  creditors. 

But  I  can  entertain  no  doubt  on  the  question  myself,  having 
regard  to  the  terms  of  the  16th  section,  which  says  that  ''the 
articles  of  association,  wheir  registered,  shall  bind  the  members  to 
the  same  extent  as  if  each  member  had  subscribed  his  name  and 
affiled  his  seal  thereto,  and  there  were  in  such  articles  contained  a 
covenant,  on  the  part  of  himself,  his  heirs,  executors,  and  adminis- 
trators, to  conform  to  all  the  regulations  contained  in  such  articles, 
subject  to  the  provisions  of  this  Act ;"  and  that  ''  all  moneys  pay* 
able  by  any  member  to  the  company,  in  pursuance  of  the  con- 
ditions and  regulations  of  the  company,  or  any  of  such  conditions 
or  regulations,  shall  be  deemed  to  be  a  debt  due  from  such  member 
to  the  company,  and  in  England  and  Ireland  to  be  in  the  nature 
of  a  specialty  debt" 

And  then  a  part  of  the  machinery  provided  by  the  statute  is  the 
appointment  of  an  official  liquidator,  who  is  empowered  to  do  a 
great  many  things  which  are  there  specified;  and  amongst  the 
rest  (sect.  95),  "  to  do  and  execute  all  such  other  things  as  may  be 
necessary  for  winding  up  the  affairs  of  the  company  and  distribut- 
ing its  assets."  Then  the  Court  is  directed  (.sect  98)  to  settle  a 
list  of  contributories,  and  is  empowered  (sect.  102)  to  make  calls ; 
and  by  sect.  75,  "  the  liability  of  any  person  to  contribute  to  the 
assets  of  a  company  .  .  .  shall  be  deemed  to  create  a  debt  (in 
England  and  Ireland  of  the  nature  of  a  specialty)  accruing  due 
from  such  person  at  the  time  when  his  liability  commenced,  but 
payable  at  the  time  or  respective  times  when  calls  are  made  as 
hereinbefore  mentioned."  So  that  it  is  the  same  legal  obligation 
which  binds  members  and  contributories  at  all  times  subsequent  to 


BOBSOK. 
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y.-C.  B.     the  registration  of  the  articles  of  association,  and  a  winding-up 
1870       order  does  not  in  this  respect  influence  or  change  the  nature  of 
Buck       ^^6  original  liability. 

jg^^jg  It  is  certainly  possible  that  the  decision  in  Bdbinson^B  Execuiofi 
—  Case  (1)  may  mislead,  when  not  properly  considered.  In  that  case 
there  were  what  certainly  appeared  to  be  strong  reasons  for  hold- 
ing the  testator  8  real  estate  bound  to  satisfy  the  claim*  The 
executors  had  distributed  the  assets  without  notice  of  this  daim ; 
they  had  no  notice  that  the  official  liquidator  had  any  demand 
against  them ;  and  it  was  held  that  the  claim  of  the  liquidator  was 
not  one  in  respect  of  the  original  covenant  which  Mr.  Bdhinnn 
entered  into,  but  one  which  arose  under  the  general  law  which 
renders  every  partner  liable  to  the  demands  of  the  partnership 
creditors. 

I  do  not  think  there  is  anyihiug  in  BobinsorCs  Executors'  Case 
from  which  it  can  be  contended  that  the  specialty  referred  to  by 
the  Act  of  1862,  which  was  passed  after  the  decision  in  that  case, 
is  a  specialty  in  which  the  heirs  of  the  contributory  are  not  bound. 

The  administration  of  the  assets  must,  therefore,  take  place  on 
the  footing  that  the  official  liquidator  is  entitled  to  priority  over 
the  simple  contract  creditors,  and  there  will  be  a  dedaiation 
accordingly. 

The  costs  of  the  Plaintiffs  and  Defendant,  as  between  solicitor 
and  clients  will  come  out  of  the  estate ;  the  official  liquidator  will 
take  his  costs  out  of  his  own  estate. 

Solicitor  for  the  Plaintiffs :  Mr.  T.  H.  Dixon,  agent  for  Messrs, 
Hanson  dt  Co.,  Stmderland. 

Solicitors  for  the  Official  Liquidator :  Messrs.  Bedpathjt  Hclds- 
ivorth. 

Solicitors  for  the  Defendant :  Messrs.  Shum  dt  Crossman, 

(I)  6  D.  M.  &  G.  572. 
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DONALDSON  v.  DONALDSON.  V.-GB. 

Apportionment — Change  of  Interest  without  Death  or  Determination —  .^.^^ 

4:  A  6  WUl.  4^  c  22,  &  2.  July  9, 16. 

A  settlor,  by  deed,  assigned  securities  to  trustees  upon  trust  after  bis,  tbd 
settlor's,  deatb,  during  tbe  minority  of  A.  to  pay  sucb  portion  of  the  income 
as  they  should  think  proper,  for  the  maintenance  and  education  of  A, ;  uid 
when  A.  should  have  attained  the  age  of  twenty-one,  and  thenoeforth  until 
he  should  attain  thirty,  by  and  out  of  the  income  to  pay  to  A.  such  annual 
sum  as  they  should  in  their  dbcretion  think  proper,  not  exceeding  £5000, 
and  accumulate  the  unapplied  portion,  and  stand  possessed  of  the  accumula- 
tions upon  the  trusts  thereinafter  declared  eoncerning  the  fund ;  and  upon 
further  trust,  when  and  so  soon  as  A,  should  have  attained  thirty,  to  stand 
possessed  of  tbe  funds  and  the  annual  produce  thereof,  '*  upon  trust  that  they 
and  he  shall  pay  unto  and  permit "  A.  **  and  his  assigns  to  receive  and  take 
the  whole  of  the  dividends,  interest,  and  annual  produce  of  the  same,  during 
his  life,  for  his  and  thdr  own  use  and  benefit,"  with  UmitationB  over.  Upon 
A.  attaining  thirty : — 

Held,  that  there  must  be  an  apportionment  of  the  current  dividends. 

Petition. 

By  an  indentare  dated  the  12th  of  Afffii,  1852,  and  made  between 
Thomas  Hudson  of  the  one  part  and  three  trustees  of  the  other 
party  certain  bonds,  debentures,  shares,  mortgage  debts,  fimds,  and 
securities  were  assigned  by  Thomas  Hudson  to  the  trustees,  upon 
trust  from  and  after  the  decease  of  Thomas  Hudson^  by  and  out  of 
the  dividends,  interest,  and  annual  produce,  to  levy  and  raise  the 
several  annuities  thereinafter  mentioned ;  and  in  a  certain  event, 
by  a  sale  of  a  competent  part  of  the  capital,  to  levy  and  raise  a  sum 
of  £10,000.  And  it  was  thereby  further  agreed  and  declared  that 
the  trustees  should  stand  possessed  of  all  and  singular  the  trust 
funds  and  the  income  thereof,  after  the  death  of  Thom>as  HvdsoUy 
subject  and  without  prejudice  to  the  annuities,  and  to  the  trusts  for 
raising  the  £10,000,  upon  trust  that  the  trustees  should,  during 
the  minority  of  his  great  nephew,  Cliarles  Donaldson,  .  •  .  "  pay 
And  apply  such  portion  or  share  of  the  dividends,  interest,  and 
annual  produce  of  the  said  trust  funds  and  premises,  as  such 
trustees  and  trustee  shall  in  their  uncontrolled  discretion  .  •  .  • 
think  proper  or  expedient  for  his  maintenance  and  education; 
^d  when  and  so  soon  as  the  said  Charles  Donaldson  shall  have 
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V.-C.B.     attained  the  age  of  twenty-one  years,  and  thenceforth  uHtil  he 

1870        shall  attain  the  age  of  thirty  years,  or  previously  die,  shall  by  and 

Donaldson   out  of  such  interest,  dividends,  and  annual  produce,  pay  unto  him, 

D  NA^     V    ^^^  ^^^  Charles  Donaldson,  or  his  assigns,  such  annual  sum  as  the 

said  trustees  or  trustee  shall,  in  such  their  or  his  discretion  as 

aforesaid,  think  proper  or  expedient,  not  exceeding  in  any  one 
year  .  •  .  £5000 ;  and  shall  in  the  meantime,  and  until  the  said 
Charles  Donaldson  shall  attain  the  age  of  thirty  years,  accumulate 
.  . .  the  unapplied  portion  of  the  said  interest,  dividends,  and  annual 
produce  of  the  said  trust  funds  and  premises,  .  .  .  and  shall  stand 
possessed  of  and  interested  in  all  such  accumulations  as  last  afore- 
said, and  the  income  thereof,  upon  the  trust  thereinafter  declared 
of  and  concerning  the  residue  of  the  said  trust  funds  and  premises, 
and  the  annual  income  thereof;  and  upon  fiirther  trust  that  they 
the  said  trustees  and  trustee  shall,  when  and  so  soon  as  the  said 
Charles  Donaldson  shall  have  attained  the  age  of  thirty  years, 
subject  nevertheless  and  without  prejudice  to  the  several  trusts 
hereinbefore  declared  as  aforesaid,  stand  possessed  of  and  inte- 
rested in  all  and  singular  the  said  trust  funds  and  premises, 
including  therein  all  such  accumulations  as  last  aforesaid,  and  the 
dividends,  interest,  and  annual  produce  thereof,  upon  trust  that 
they  and  he  shall  pay  unto  or  permit,  authorize,  and  empower  the 
said  Charles  Donaldson  and  his  assigns  to  receive  and  take  the 
whole  of  the  dividends^  interest,  and  annual  produce  of  the  same 
trust  funds  and  premises,  during  his  life,  for  his  and  their  owa  use 
and  benefit,"  with  limitations  over. 

Thomas  Hudson  died  on  the  14th  of  April,  1852. 

Charles  Donaldson  assumed  the  name  of  Hudson. 

The  bill  in  the  suit  was  filed  on  the  21st  of  October,  1852,  for 
the  purpose  (amongst  other  things)  of  having  the  trusts  of  tiie 
above  settlement  carried  into  efiect. 

Charles  Donaldson  Hudson  attained  the  age  of  thirty  on  the  lltii 
of  February,  1870. 

No  general  certificate  had  yet  been  made  in  the  suit ;  and  the 
question  on  this  Petition  was  as  to  a  claim  which  was  advanced  by 
the  persons  interested  in  the  residue  to  have  the  first  sums  of  in- 
terest, dividends,  and  other  periodical  payments,  which  became 
payable  after  the  11th  of  February,  1870,  in  respect  of  the  stocks. 
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funds,  nnd  securities  which  constituted  the  above  trust  fund,  appor-  V.-C.  B. 

tioned  between  them  and  Charles  Donaldson  Hudson,  I870 

Charles  D.  Hudjson,  on  the  other  hand,  claimed  to  be  entitled  lo  donau)8on 

the  whole  of  the  periodical  payments  wliich  became  payable  after  dqjjaIdson. 

the  11th  of  February,  1870.  ^ — 

Mr.  Kay,  Q.C.,  and  Mr.  Jones-Baleman,  for  Charles  D.  Hudson, 
the  Petitioner : — 

The  language  of  the  deed  is  very  strong:  '^the  trustees  and 
trustee  shall  .  .  .  when  and  so  soon  as  the  said  Charles  Donaldson 
shall  hare  attained  the  age  of  thirty  years,"  stand  possessed  of  all 
the  funds  and  income,  upon  trust  '^  that  they  and  he  shall  pay 
unto  .  .  .  Charles  Donaldson  .  .  .  the  whole  of  the  dividends, 
interest,  and  annual  produce  .  .  .  during  his  life." 

It  is  quite  clear  there  can  be  no  apportionment,  except  under 
the  statutes,  and  the  only  enactment  which  can  possibly  apply  is 
sect  2  of  the  4  &  5  Will.  4,  c  22.  That  section  directs  an  appor- 
tionment to  be  made  *'  on  the  death  of  any  person  interested  in 
any  such  rents,  annuities,  pensions,  dividends,  ...  or  on  the  de- 
termination by  any  other  means  whatsoever  of  the  interest  of  any 
such  person."  In  other  words,  the  Act  was  intended  to  benefit  the 
estate  of  the  person  who  should  die  or  whose  interest  should  deter- 
mine. Here  there  was  no  one  who  died  or  whose  interest  deter- 
mined when  Mr.  Hudson  attained  thirty  years  of  age ;  hence  the 
operation  of  the  statute  is  excluded :  Camjphell  v.  Campbell  (1). 

Si.  Avhyn  v.  8t.  Auhyn  (2)  and  Wheeler  v.  Tootel  (3),  which  are 
decisions  in  favour  of  apportionment,  have  no  application  here, 
inasmuch  as,  in  this  case,  the  prior  interest  was  augmented,  not 
determined. 

[Fletcher  v.  Mowe  (4)  was  also  referred  to.] 

Mr.  De  Qex,  Q.C.,  and  Mr.  Busk,  for  Bespondents  interested  in 
the  residue : — 

Campbell  v.  Campbell  is  distinguishable  from  the  present  case. 
The  trustees  there  might  have  paid  the  whole  income  towards 
the  maintenance  and  education  of  James  Campbell.    It  is  to  be 

(1)  7  Beav.  482.  (3)  Law  Rep.  3  Eq.  571. 

(2)  1  Dr.  &  Sm.  611.  (4)  3  Jur.  (N.S.)  458. 


V. 
DOMAUWOK. 
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y.-G.  B.     observed  also,  that  the  Master  of  the  Bolls^  Lord  Lanffdale,  gives  no 

1870  reasons  for  his  decision. 
DoKAuwoK  Fisher  v.  Moore  was  decided  on  a  will,  dated  in  January,  1834, 
of  a  testator  who  died  in  April,  1834 ;  and  the  statute  did  not  come 
into  operation  until  the  16th  of  June,  1834.  The  question  in  that 
case  was,  whether  rents  reserved  under  leases  made  since  the 
Act,  in  exercise  of  powers  contained  in  an  instrument  before  the 
Act,  were  apportionable.  Vice-Chancellor  Kinderslet/,  in  deciding 
that  they  were  not  apportionable,  declined  to  follow  Vice-Chanoellor 
Knight  Bruce,  in  Lock  v.  Be  Burgh  (1) ;  but  in  Wardroper  v.  CW- 
jiM  (2),  His  Honour  explained  that  some  of  the  reasoning  ia 
Fletcher  v.  Moore  was  unfounded,  and  that  in  that  case  it  was  a 
mere  question  of  the  construction  of  a  wilL 

In  Shyoperdson  v.  Toiver  (3)  the  distinction  attempted  to  be  drawn 
between  St  Aubyn  v.  St,  Auhyn  (4)  and  the  present  case  did  not 
exist.  It  may  be  that,  in  St  Aubyn  v.  St.  Auhyn,  the  trust  being 
to  discharge  the  inheritance  wholly  from  incumbrances,  it  was  held 
there  must  be  an  apportionment  on  that  ground ;  but  in  Shipferd- 
son  V.  Tower  it  was  held  that  there  must  be  an  apportionment, 
distinctly  on  the  ground  that  there  was  a  determination  of  the 
estate  held  by  the  trustees  upon  trust  to  accumulate. 

[They  also  referred  to  Llewellyn  v.  Bous  (5).] 

Mr.  Pontifex,  for  other  parties. 

Mr.  Kay,  in  reply  : — 

The  case  is  not  within  the  statute  at  all,  on  the  grounds  stated 
by  Vice-Chancellor  Kinderdey  in  his  judgment  in  Wardroper  v. 
Cutjidd. 

Campbell  v.  Campbell  (6),  which  was  decided  oa  the  8th  of  Hay, 
1844,  was  not  cited  to  Vice-Chancellor  Knight  Bruce  in  Shipperdson 
V.  Tower  on  the  25th  of  May,  1844. 

There  is  no  reason  why  the  Court  should  follow  the  later  rather 
than  the  earlier  decisions  on  this  subject. 

(1)  4  De  G.  &  Sm.  470.  (3)  8  Jur.  485. 

(2)  10  Jur.  (N.S.)  194 ;  88  L.  J.  (4)  1  Dr.  &  Sm.  611. 
(Ch.)  605 ;  12  W.  E.  458  ;  10  L.  T.  (5)  Law  Rep.  2  Eq.  27. 
(N.S.)  19.  (6)  7  Beav.  482. 
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Mb.  Baook,  V.C.  :—  v.-a  b. 

In  deciding  this  case,  I  find  myself  in  the  same  position  as  Vice-       iS 


Chancellor  Malins  found  himself  to  be  in  when  the  case  of  Wlieder  DoNALDeoK 

Mm 

V.  Tootd  (1)  was  before  him.  Donaussox. 

Had  the  question  been  unfettered  by  authority,  I  should  have 
thought  it  certainly  not  within  the  Apportionment  Act.  The  words 
of  the  statute  are,  "  on  the  death  of  any  person  interested  "  in  such 
rents,  "  or  on  the  determination  by  any  other  means  whatsoever  of 
the  interest  of  any  such  person."  These  words  were,  long  after 
the  decision  in  Campbell  v.  Campbell,  most  carefully  considered  by 
Vice-Chancellor  Kindersley,  in  St,  Avbyn  v.  St.  Aubyn ;  and  His 
Honour,  in  a  most  elaborate  judgment,  came  to  the  conclusion  that 
the  Act  of  Parliament  had  an  application  much  more  general  than 
anybody  had  before  supposed.  In  substance  the  decision  came  to 
this :  that  wherever  a  person  is  in  receipt  of  rents  and  profits,  and 
any  change  takes  place  whereby  that  person's  interest  ceases  or  is 
altered,  and  another  interest  begins,  or  a  change  of  interest  takes 
place,  then  an  apportionment  must  be  made. 

I  am  wholly  unable  to  see  any  distinction  in  principle  and 
meaning  between  this  case  and  that  of  ^.  Aubyn  v.  St.  Avhyn ; 
and  if  it  be  necessary  to  hold  that  it  is  impossible  to  reconcile 
Campbell  v.  Campbell  with  that  decision,  there  is  another  case,  that 
of  Shipperdson  v.  Totver  (2),  which  fully  supports  St.  Aubyn  v.  St. 
Avhyn.  So  far,  therefore,  I  am  bound  by  authorities.  In  the  last- 
named  case  Yice-Chancellor  Kinderdey,  having  the  decision  in 
Campbell  v.  Campbell  before  him,  felt  it  his  duty  to  hold  that  there 
must  be  an  apportionment.  *  It  is  unnecessary  for  me  to  read  the 
judgment  at  length.  His  Honour  comments  on  the  preamble, 
points  out  the  erroneous  conclusion  to  which  a  superficial  perusal 
of  it  might  lead,  and  declines  to  read  the  Act  according  to  the 
narrow  view  which  the  terms  of  the  preamble  might  at  first 
suggest 

The  words  upon  which  Mr.  Kay  has  relied  so  strongly — namely, 
the  direction  to  pay  to  Charles  Donaldson  "  the  whole  of  the  divi- 
dends, interest,  and  annual  produce  of  the  same  trust  funds  and 
premises  " — seem  to  me  to  be  by  no  means  conclusive.    I  think  there 

(1)  Law  Rep.  8  Eq.  571,  573.  (2)  8  Jur.  485. 
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v.-c.  B.      is  a  clear  right  in  the  trustees  to  receive  the  apportioned  part  of  the 

1870        dividend ;  the  words  of  the  instrument  most  clearly  and  unmistak- 

DoNAx^K    *^^y  6^^®  ^  ^®  trustees  the  right  to  receive  the  money ;  and  then 

*»•  as  to  the  destination  of  the  fund  when  received,  I  feel  myself  bound 

by  a  weight  of  anthonty  which  I  cannot  disturb.    It  can  only  be 

by  some  Court  of  higher  authority  that  the  decisions  in  Shipperdsm 
V.  Touoer  (1)  and  8t  AvJbyn  v.  St  Avhyn  (2)  can  be  reversed 

There  will  be  a  declaration  that  the  dividends  ought  to  be 
apportioned. 

Solicitors  for  the  Petitioner :  Messrs.  Bennett^  Dawson,  &  Bennett. 
Solicitors  for  the  Bespondents:   Mr.  Joseph  Whitehouse;  Ifr. 
WiUiam  Brislotv. 

(1)  8  Jur.  485.  (2)  1  Dr.  &  Sm.  611. 
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MILLER  V.  COOK  v.  c.  p 

1870 


UncoTiscionahle  Bargain — Reversionary  Interest — 81  <fe  32  Vict.  c.  4, «.  1. 

Feb.%  10,11  \ 

The  Defendant,  a  money  lender,  having  agreed  with  the  Plaintiff,  who  was  *^^^y  ^^' 
just  twenty- one,  and  was  in  difficulties,  to  lend  him  £150  on  his  reversionary 
interest  under  his  father's  will,  exacted  securities  for  £200,  with  interest  at 
20  per  cent.,  leducihle  to  10  per  cent,  on  punctual  payment,  and  advanced 
only  £123,  but  claimed  interest  on  the  whole  amount  secured.  The  Court 
•declared  that  the  securities  should  stand  as  a  security  for  the  money  actually 
advanced  with  interest  at  5  per  cent,  although  the  Plaintiff  had  been  assisted 
by  a  solicitor,  who,  however,  stated  that  he  was  not  accurately  informed  of 
the  transaction. 

The  jurisdiction  of  the  Court  over  unconscionable  bargains  is  not  affected 
by  the  repeal  of  the  Usury  Laws,  or  by  the  31  &  32  Vict.  c.  4,  s.  1. 

1  HE  Plaintiff,  S.  F.  Miller,  attained  twenty-one  in  March,  1866, 
and  was  entitled  under  his  father's  will  to  a  legacy  of  £500,  and 
a  share  in  the  residue  of  his  father's  estate,  both  expectant  on  his         ^ 
mother's  death.    In  the  early  part  of  1867  he  was  in  diflSculties, 
and  apprehended  arrest,  and    seeing  an  advertisement  in  the 
public  journals  that  Messrs.   WSbrahamSf  George,  dt  Co.  made 
advances  on  personal  security,  he   called  at  the  oflSce.    He  was 
there  told  by  Mr.  George  that  he  did  not  himself  lend  money, 
but  that  he   would  introduce   him  to  a  friend   who  did. ;  He 
required  the  Plaintiff  to  pay  him  £2  2«.  for  the  introduction,  which 
the  Plaintiff  did,  and  George  then  took  him  to  the  ofBce  of  the 
Defendant  Cbol.    The  Defendant  having  inquired  the  particulars 
of  the  security,  told  Plaintiff  to  call  again  in  a  few  days;  and, 
accordingly,   on  the   16th  of   April,  Plaintiff,  accompanied  by 
Mr.  Bing,  his  brother-in-law,  and  a  solicitor,  called  at  the  De- 
fendant's office.    Cook,  as  the  Plaintiff  alleged,  then  told  him  that 
his  interest  under  his  father's  will  was  contingent  on  his  surviving 
his  mother  (which  was  not  the  fact),  and  that  for  that  reason  he 
could  not  advance  him  more  than  £150,  for  which  he  should 
require  him  to  execute  a  mortgage  for  £200,  with  interest  at 
20  per  cent.,  payable    quarterly,    but    reducible    on    punctual 
payment  to  10  per  cent.    Plaintiff  being  very  much  pressed  for 
money,  required  an  immediate  advance,  and  Cook  agreed  to  advance 
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V.-0. 8.     him  forthwith  £50,     Some  discussion  took  place  as  to  the  amount 
1870       to  be  deducted,  but  ultimately  £25  was  paid  to  Miller  in  cash,  and 
Miller      ^^^  following  statement  of  account  was  arrived  at : — 

^-  «  For  Mr.  S.  F.  Miller,  in  account  with  Mr.  Bohert  Cook. 

«  1867. 

•*  April  16.— By  mortgage  of  this  date        .         .     £50    0    0 

To  cash  for  Mr.  George        £5    0    0 
To  bonus  as  agreed  ,     20    0    0 

To  cash         .         .         .     25    0    0 

£50    0    0 

"  I  have  examined  and  do  approve  of  the  above  account 

'' Bichard  Btnff.  S.  F.  Millerr 

On  this  occasion  the  Plaintiff  executed  an  indenture  dated  the 
16th  of  April,  1867,  between  S.  F.  Miller  of  the  one  part,  and 
B.  Cook  of  the  other,  whereby  it  was  witnessed  that  in  consideration 
^  of  £50  paid  to  MiUer  by  Cook,  Miller  assigned  the  legacy  of  £500 
and  his  share  under  his  father's  will  to  Cook,  upon  trust  in  case 
default  was  made  in  payment  to  Cook  of  the  said  £50  on  the  16th 
of  May  next,  and  interest  at  the  rate  of  20  per  cent,  per  annum, 
or  breach  of  any  of  the  covenants,  it  should  be  lawful  for  Cook  to 
sell  the  legacy  and  share,  and  out  of  the  moneys  arising  from  such 
sale  to  repay  himself  the  said  £50  and  interest  as  aforesaid  up  to 
the*^16th  of  May,  and  after  that  date  interest  thereon  at  the  rate 
of  5  per  cent,  per  month  until  the  whole  was  paid. 

£otli  the  Plaintiff  and  Binff  remonstrated  against  the  hardness 
of  these  terms,  but  Cook  was  inexorable.  He  subsequently  ad- 
vanced £10  more,  for  which  the  Plaintiff  signed  a  memorandum 
with  interest  at  the  same  rate,  which  was  also  witnessed  by  Bing. 
A  correspondence  subsequently  ensued  in  which  Plaintiff  referred 
to  Binff  as  his  solicitor.  The  next  interview  took  place  on  the 
6th  of  July,  with  a  view  to  complete  the  transaction :  and  on  this 
occasion  Cook  gave  Plaintiff  £88,  and  handed  him  a  statement  of 
account,  which  he  required  him  to  approve  and  sign,  and  the 
Plaintiff  on  this  occasion  accompanied  Cook's  son  to  the  o£Sce  of  a 
Mr.  Mayhew,  a  solicitor,  where  he  signed  the  document,  and 
Mr.  Mayhew  wilnessed  it.    The  account  so  signed  was  as  follows:— 


6 

0 

0 

15 

0 

0 

30 

0 

0 

88 

0 

0 

V. 

Cook. 
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"  Mr.  8.  F.  Miller,  in  account  with  Mr.  B.  Cook.  v.-o.  s. 

"1867.  £     s.    d,       1870 

"  May      6. — By  promissory  note,  collaterally  secured  Milleb 

by  mortgage         .         •         .         .  £150    0    0 
«Aprill6.— Tocash  .         .         .         .  £10    0    0 

To  month's  interest  on  £60 
to  May  16,  at  20  per  cent, 
per  annum  .         .         .       10    0 
To  two  months'  interest  on 
£60  to  the  16th  inst. 
"May   20.— To  cash    .... 

To  bonus  as  agreed  on,  on 

promissory  note,  £150 
To  cash  .... 

£150    0    0 
"I  have  examined  and  do  approve  of  the  above  account  this 
6th  day  of  July,  1867.  S.  F.  Miller. 

" Witness,  Fredk.  Maline,  16,  Great  Marlborough  Street'^ 

Cook  further  required  him  to  give  a  promissory  note  for  £150,  and 
to  execute  a  mortgage  for  the  like  amount.  The  deed  was  as 
follows : — By  an  indenture  dated  the  6th  of  July,  1867,  reciting  that 
the  said  8.  F.  Miller  had  charged  the  legacy  and  interest  under  his 
father's  will  with  £50  and  interest,  it  was  witnessed  that  8.  F, 
MiUer,  in  consideration  of  the  sum  of  £150  to  8.  F.  Miller  paid  by 
Cook,  had  assigned  the  legacy  and  interest  to  Cook  upon  trust,  in 
case  default  was  made  in  payment  of  the  said  £150  on  the  6th  of 
July,  1869,  and  in  the  meantime  of  interest  thereon  at  20  per  cent, 
quarterly,  for  Cook  to  sell  the  said  legacy  and  share,  and,  after 
payment  of  expenses,  to  retain  the  sum  of  £150  and  all  interest 
due,  and  also  £50  and  all  interest,  and  to  pay  the  surplus  to 
Miller.  And  it  was  further  provided  that  the  interest  was  to  be 
reduced  to  10  per  cent,  if  paid  within  twenty-one  days  quarterly 
after  quarter  day.  The  Plaintiff  accordingly  executed  this  deed. 
Cook  subsequently  claimed  interest  at  the  rate  specified  on  the 
whole  £200,  and  in  March,  1868,  the  Plaintiff  demanded  the 
particulars  of  the  claim,  and  subsequently  filed  this  bill  for  an 
account.  There  was  a  great  deal  of  conflict  in  the  evidence,  both 
as  to  the  amount  actually  advanced  and  tbe  circumstances  under 
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y.-c.  B.  the  registration  of  the  articles  of  association^  and  a  winding-up 
1870  order  does  not  in  this  respect  inflnence  or  change  the  nature  of 
Buck       ^^^  original  liability. 

j^^j^  It  is  certainly  possible  that  the  decision  in  Edbinson's  Exectdon' 

—  Case  (1)  may  mislead,  when  not  properly  considered.  In  that  case 
there  were  what  certainly  appeared  to  be  strong  reasons  for  hold- 
ing the  testator  8  real  estate  bound  to  satisfy  the  claim.  The 
executors  had  distributed  the  assets  without  notice  of  this  claim; 
they  had  no  notice  that  the  official  liquidator  had  any  demand 
against  them  ;  and  it  was  held  that  the  claim  of  the  liquidator  was 
not  one  in  respect  of  the  original  covenant  which  Mr.  Bdbirwm 
entered  into,  but  one  which  arose  under  the  general  law  which 
renders  every  partner  liable  to  the  demands  of  the  partnership 
creditors. 

I  do  not  think  there  is  anything  in  Bdbimon'a  Executors'  Case 
from  which  it  can  be  contended  that  the  specialty  referred  to  by 
the  Act  of  1862^  which  was  passed  after  the  decision  in  that  case, 
is  a  specialty  in  which  the  heirs  of  the  contributory  are  not  bound. 

The  administration  of  the  assets  must,  therefore,  take  place  on 
the  footing  that  the  official  liquidator  is  entitled  to  priority  over 
the  simple  contract  creditors,  and  there  will  be  a  declaration 
accordingly. 

The  costs  of  the  Plaintiffs  and  Defendant,  as  between  solicitor 
and  clients  will  come  out  of  the  estate ;  the  official  liquidator  will 
take  his  costs  out  of  his  own  estate. 

Solicitor  for  the  Plaintiffs :  Mr.  T.  fl.  Dixon,  agent  for  Messrs. 
Sanson  dt  Co.,  Sunderland. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Bedpathjt  EcIdS" 

ivorth. 

» 

Solicitors  for  the  Defendant :  Messrs.  Shum  dt  Grossman. 

(1)  6  D.  M.  &  G.  572. 
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DONALDSON  v.  DONALDSON.  V.-GB. 

1870 
Apportionment — Change  of  Interest  without  Death  or  Iktermination —  ,.^.,^^ 

4:db6  WiU.  ^  e.  22,  a  2.  July  9. 16. 

A  settlor,  by  deed,  assigned  securities  to  trustees  upon  trust  after  bis,  tbd 
settlor's,  deatb,  during  the  minority  of  A.  to  pay  such  portion  of  the  income 
as  they  should  think  proper,  for  the  maintenance  and  education  of  A, ;  and 
when  A.  should  have  attained  the  age  of  twenty-one,  and  thonoeforth  until 
he  should  attain  thirty,  by  and  out  of  the  income  to  pay  to  A,  such  annual 
sum  as  they  should  in  their  discretion  think  proper,  not  exceeding  £5000, 
and  accumulate  the  unapplied  portion,  and  stand  possessed  of  the  accumula- 
tions upon  the  trusts  thereinafter  deolared  concerning  the  fund ;  and  upon 
further  trust,  when  and  so  soon  as  A,  should  have  attained  thirty,  to  stand 
possessed  of  the  funds  and  the  annual  produce  thereof,  "  upon  trust  that  they 
and  he  shall  pay  unto  and  permit"  A.  "  and  his  assigns  to  receive  and  take 
the  whole  of  the  dividends,  interest,  and  annual  produce  of  the  same,  during 
his  life,  for  his  and  their  own  use  and  benefit,"  with  limitationB  oven  Upon 
A,  attaining  thirty : — 

Eeldf  that  there  must  be  an  apportionment  of  the  current  dividends. 

Petition. 

By  an  indenture  dated  the  12th  of  April,  1852,  and  made  between 
Thomas  Hudson  of  the  one  part  and  three  trustees  of  the  other 
part,  certain  bonds,  debentures,  shares,  mortgage  debts,  funds,  and 
securities  were  assigned  by  Thomas  Hudson  to  the  trustees,  upon 
trust  from  and  after  the  decease  of  Thomas  Hudson^  by  and  out  of 
the  dividends,  interest,  and  annual  produce,  to  levy  and  raise  the 
several  annuities  thereinafter  mentioned ;  and  in  a  certain  event, 
by  a  sale  of  a  competent  part  of  the  capital,  to  levy  and  raise  a  sum 
of  £10,000.  And  it  was  thereby  further  agreed  and  declared  that 
the  trustees  should  stand  possessed  of  all  and  singular  the  trust 
funds  and  the  income  thereof,  after  the  death  of  Thomas  Hudson, 
subject  and  without  prejudice  to  the  annuities,  and  to  the  trusts  for 
raising  the  £10,000,  upon  trust  that  the  trustees  should,  during 
the  minority  of  his  great  nephew,  CluirUs  Donaldson^  .  •  .  "pay 
And  apply  such  portion  or  share  of  the  dividends,  interest,  and 
^uual  produce  of  the  said  trust  funds  and  premises,  as  such 
trustees  and  trustee  shall  in  their  uncontrolled  discretion  .  •  •  • 
think  proper  or  expedient  for  his  maintenance  and  education; 
And  when  and  so  soon  as  the  said  Charles  Donaldson  shall  have 
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y.-0.  s.         But  as  to  the  question  on  the  rate  of  interest^  it  has  already 
1870        been  settled  by  the  Court  of  Appeal  that  the  repeal  of  the  usury 

HiLLiB  laws  has  not  afiEected  the  right  of  the  Court  to  give  relief  against 
Q^^  unconscionable  bargains.  Here  the  rate  of  interest  on  the  first 
"""  seciurity  for  £50  is  20  per  cent,  per  annum  for  the  first  month  and 
5  per  cent,  per  month — that  is,  60  per  cent  per  annum  after  the 
first  month.  There  can  be  no  doubt  that  such  a  rate  is  exorbitant 
and  unconscionable,  the  Defendant  being  secured  by  the  assign- 
ment of  the  Plaintiff's  reversionary  interest  in  a  legacy  of  £500. 
And  in  the  subsequent  deed,  20  per  cent,  per  annnm,  reducible  on 
punctual  payment  to  10  per  cent,  per  annum,  is  excessive. 

Considering  that  this  rate  of  interest  is  payable  on  the  whole 
amount  secured,  which  is  £200,  and  that  only  £123  was  actually 
received  by  the  Plaintiff,  whereas  interest  is  charged  at  these 
enormous  rates  on  £200,  the  terms  exacted  seem  to  me  uncon- 
scionable. 

Even  before  the  repeal  of  the  Statutes  of  Usury,  in  the  eases  of 
Plumhe  V.  Carter  (1)  and  Jestom  v.  Brooks  (2),  it  was  held  at 
common  law  that  an  agreement,  although  not  usurious,  if  it  weru 
a  hard  and  unconscionable  bargain,  should  not  be  assisted  in  an 
action  for  money  had  and  received.  In  Bowes  v.  Heaps  (3),  where 
Sir  William  Orant  gave  relief  against  an  unconscientious  bargain, 
he  noticed  the  Defendant's  argument  that  he  had  not  used  any 
endeavours  to  prevail  upon  the  Plaintiff  to  enter  into  the  trans- 
action. Sir  William  Orant  said,  **  It  is  not  every  bargain  which 
necessity  may  induce  one  man  to  offer,  that  another  is  at 
liberty  to  accept."  In  Qwynne  v.  Beaton  (4)  Lord  Thurlow  set 
aside  the  transaction  as  to  a  reversionary  interest,  although  the 
Defendant  was  not  charged  with  misleading  the  Plaintiff's  judg- 
ment or  tampering  with  his  poverty.  When  it  was  urged  that 
the  bargain  had  been  hawked  about  and  offered  to  several  persons 
who  had  refused  it.  Lord  Thurlow  said  that  this  only  shewed  the 
necessity  the  man  was  under. 

As  to  the  argument  on  the  recent  statute  concerning  dealings  with 
reversionary  interests,  the  exception  in  the  statute  as  to  un&iniess 
leaves  the  settled  law  as  to  cases  like  the  present  untouched. 

(1)  Note  to  Floyer  v.  Edyjatds,  Cowp,  116.  (3)  3  V.  &  B.  117. 

(2)  Ibid.  793,  (4)  1  Bro.  C.  C.  1, 


Ooox. 
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Nor  is  the  case  of  the  Defendant  assisted  by  the  presence  of     y.-G.  8. 
Mr.  Binff,  who  appeared  as  the  PlaintifiTs  friend.     The  evidence        1870 
shews  that  the  advice  of  Mr.  Bing  was  founded  on  misunderstand-      Mnxn 
ing  or  misrepresentation.    But  there  is  a  great  difference  between 
the  intervention  of  a  third  party  in  transactions  of  this  kind,  and 
when  there  is  no  pressure  of  necessity  which  the  friend  cannot 
relieve.    In  transactions  of  bounty,  indeed,  where  the  advice  of  a 
judicious  and  impartial  friend  may  assist  and  regulate,  and  in 
transactions  where  the  pressure,  not  of  want  and  of  necessity, 
but  of  a  confidential  relation  between  the  parties,  requires  the 
impartial  advice  of  a  friend,  the  intervention  of  a  third  party  is 
important. 

In  the  present  case,  besides  the  other  objections  to  the  contract, 
the  terms  of  the  power  of  sale  are  oppressive,  and  put  the  Plaintiff 
completely  at  the  mercy  of  the  Defendant.  The  power  to  sell 
without  any  notice  to  the  Plaintiff  enabled  the  Defendant  at  any 
moment  to  extinguish  the  right  of  redemption. 

There  must  consequently  be  a  declaration  that  the  deeds  are  to 
stand  as  a  security  only  for  sums  actually  paid  to  the  Plaintiff, 
with  interest  at  5  per  cent,  per  annum,  and  an  account  must  be 
taken  of  what  is  due  upon  that  footing.  The  Defendant  must, 
however,  have  his  costs  of  the  suit  added  to  the  amount  to  be  found 
due  on  his  securities,  and  there  will  be  a  decree  for  payment  by  the 
Plaintiff. 

Solicitors  for  the  Plaintiff:  Messrs.  Lewis,  MuntiB,  d:  Co. 
Solicitor  for  the  Defendant :  Mr.  Eenry  Arnold, 
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0.  J.  B.  Bb  parte  CRAVEN. 

1870  In  re  CRAVEN  AND  MARSHALL. 

JulyJ^Z.  jSankruptcy^Fraudtdent  Fre/erence—Bankrupicy  Act,  1869,  a.  92. 

Sect.  92  ot  the  Bankruptcy  Act,  1869,  has  not  altered  the  law  with  reapect 
to  fraudalent  preferences,  and  it  is  still  necessary,  in  order  to  oonstitate  a 
fraudulent  preference,  that  the  conveyance  or  transfer  he  made  yoluntarily 
and  in  contemplation  of  hankruptcy. 

Therefore,  where  a  creditor  told  his  dehtor  '*  that  he  should  like  his  money 
repaid,"  adding  that  "he  was  determined  to  have  either  the  money  or 
security,"  and  the  dehtor  accordingly  conveyed  certain  property  in  part 
satisfaction  of  the  deht,  and  presented  a  petition  for  liquidation  shortly 
afterwards : — 

Held^  that  the  conveyance  was  valid,  and  could  not  he  set  aside  as  heing 
a  fraudulent  preference. 

XhIS  was  an  appeal  by  a  purchaser  under  a  conveyance  dated 
the  2nd  of  February,  1870,  against  an  order  of  the  Judge  of  the 
County  CJourt  of  Huddersfidd,  made  on  the  application  of  the 
trustee  under  liquidation,  setting  aside  a  conveyance  of  certain 
real  property  situated  at  Bradford  on  the  ground  of  its  being  a 
fraudulent  preference. 

The  facts  appeared  to  be  as  follows : — 

Abram  Craven  (the  debtor)  was  indebted  to  Phineas  Craven  (the 
Appellant)  in  two  sums  of  money  of  £200  and  £250,  secured  by 
two  promissory  notes,  on  which  interest  had  been  duly  paid  up  to 
January,  1869.  The  debtor  carried  on  business  as  an  innkeeper 
at  Huddersfidd  in  partnership  with  Marshall^  and  the  business 
became  so  unprofitable  that  the  partners  had  to  stop  payment 
On  the  22nd  of  March,  1870,  the  debtor  presented  a  petition  for 
liquidation  by  arrangement  under  sect.  125  of  the  Bar^ruptey  Adf 
1869  ;  and  on  the  16th  of  April  the  trustee  was  appointed. 

It  appeared  that  in  October,  1869,  the  Appellant,  becoming 
alarmed  at  the  state  of  the  business  of  the  debtor,  was  desirous  of 
being  paid,  or  of  having  some  security  for  his  money ;  and  his 
aflSdavit  (filed  on  the  7th  of  June,  1870),  so  far  as  is  material,  was 
as  follows : — 

'^  4.  I  had  not  pressed  the  said  Ahram  Craven  for  payment;  nor 
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had  the  loan  been  named  between  us  for  some  time  before  the     0.  J.  B. 
month  of  October  last  (October^  1869).  1870 

"  5.  At  that  time  I  had  to  go  to  Huddersfield  to  look  at  some     MparU 
machinery  in  which  I  was  interested,  and  I  looked  at  the  bank-     Cbavbh. 
rupt's  place  of  basiness  to  see  if  Mr.  Marshall  could  give  me  any  gravbn  amd 
information  as  to  the  address  of  a  person  I  wanted  to  see,  and  he    ^^^^^^ 
went  with  me  to  try  and  find  such  person,  and  I  afterwards  returned 
with  him  to  his  place  of  business,  and  stayed  about  an  hour  or  so. 

*^  6.  Whilst  I  was  there  I  observed  that  both  Marshall  and  his 
wife  seemed  to  be  the  worse  for  liquor,  and  I  also  observed  that 
Marshall  paid  some  accounts,  which  seemed  to  be  his  own  private 
accounts,  with  money  which  I  saw  him  take  from  the  till  of  the 
firm,  and  I  did  not  see  him  make  any  entry  of  the  payment. 

^  7.  From  my  observation  the  business  seemed  to  be  conducted 
in  a  very  unsatisfactory  way,  and  I  made  up  my  mind  to  mention 
the  matter  to  the  bankrupt  Oraven,  and  insist  upon  payment  of  or 
security  for  my  claim. 

'*  8.  Abram  Craven  was  expected  there  that  night,  and  I  waited 
for  him,  and  when  he  came  I  asked  him  if  he  was  returning  the 
following  day  to  Thornton^  being  the  Sunday,  and  he  said  he  was, 
and  I  asked  him  to  call  at  my  house  at  Bradford  on  his  road. 

''  9.  He  called  the  next  day  accordingly,  and  dined  with  jne, 
and  after  dinner  I  walked  up  with  him  towaixis  Huytnlon,  I  had 
not  previously  on  that  day  mentioned  his  affairs  to  him,  nor  bad 
he  to  me ;  but  as  we  were  walking  I  told  him  what  I  had  observed 
the  day  before,  and  said  that  I  should  like  my  money  to  be  repaid. 

**  10.  He  said  that  he  could  not  very  well  pay  me  just  then, 
but  that  if  I  were  wishful  to  have  the  money,  he  would  have  to  tiy 
and  get  it. 

^11.  He  did  not  tell  me  that  his  firm  were  in  difiQculties,  or 
had  been  served  with  writs.  On  the  contrary,  ho  said  they  were 
making  money,  and  took  £30  a  week,  of  which  half  was  profits. 
I  mentioned  to  him  his  property  in  Thornton  Road,  as  I  knew  he 
had  it>  and  asked  him  how  it  stood,  and  he  told  me  the  amount 
that  was  owing  to  the  building  society.  We  discussed  the  value  of 
that  property,  and  came  to  the  conclusion  that  there  was  not 
enough  value  in  it  to  pay  both  me  and  the  building  society. 

*'  12.  He  said  he  would  give  me  a  security  upon  it  if  that  would 


650  EQUITY  CASES.  [L.  B. 

a  J.  B.     dO|  and  I  told  him  that  I  was  detenniiied  to  have  either  the  money 
1S70        or  security,  d.nd  he  then  agreed  to  give  me  a  second  mortgage 

l^rtB     "Po^  ^^  property. 

CBAvmi.         w  13,  After  that  I  mentioned  my  claim  to  Mr.  Earffreaves,  of 
CnAAEN^'Ain)  JJradford,  solicitor,  who  advised  me,  as  the  property  was  not  worth 
Mabbhall.   enough  to  cover  me,  to  buy  it  out-and-out ;  and  I  saw  the  bank- 
rupt Craven,  and  told  him  I  would  rather  buy  the  property :  he 
demurred  at  first,  but  finally  agreed. 

"  14.  He  then  went  with  me  to  Mr.  Earffreaves,  who  explained  to 
us  the  difference  between  a  second  mortgage  and  a  conveyance,  and 
we  finally  instructed  him  to  prepare  a  conveyance ;  but  I  did  not 
finally  decide  at  that  time  whether  I  would  pay  off  the  building 
society  or  leave  their  mortgage  subsisting.  I  afterwards  decided 
not  to  pay  off  that  mortgage,  and  I  arranged  with  the  bankrupt 
Craven  that  I  should  take  the  equity  of  redemption  at  the  sum  of 
£400,  and  I  so  informed  the  said  Mr.  Eargreaves,  and  requested 
him  to  get  the  deed  ready. 

'^  16.  He  was  some  time  preparisg  the  deed  after  the  time  when  he 
received  instructions,  which  I  believe  would  be  on  the  6th  of  Decern* 
ber,  1869 ;  and  I  called  several  times  on  him  to  ask  if  he  was  ready ; 
finally,  I  was  told  that  the  deed  would  be  ready  by  the  3rd  of 
February  last ;  and  I  saw  the  said  bankrupt,  ^hd>"^quested  him  to 
attend  with  me  at  the  office  of  the  said  Mf .  Earffreavea  to  sign  it, 
and  we  did  so  on  that  day. 

**  17.  I  further  say  that  up  to  that  time  the  said  Jbram  Craven 
had  not  told  me,  nor  had  I  any  idea  whatever,  that  he  or  his  firm 
were  in  pecuniary  difiSculties,  or  had  been  served  with  writs,  or 
must  stop  payment.  On  the  contrary,  he  said,  when  I  was  with 
him  at  Mr.  Eargreaves,  that  it  did  not  much  matter  whether  I  got 
a  conveyance  or  a  second  mortgage,  as  he  should  soon  be  in  a 
position  to  get  the  property  back  again." 

The  debtor,  in  his  affidavit,  stated  that  in  October,  1869,  he  knew 
that  he  and  his  partner  were  unable  to  meet  their  liabilities,  and 
that  the  Appellant  was  also  aware  of  the  fact ;  and  in  cross-ezami* 
nation  stated  that  the  Appellant  *^  pressed  him  very  heavy "  for 
payment ;  and  in  answer  to  a  question  by  the  County  Court  Judge, 
said,  "  I  had  no  other  motive  in  giving  the  deed  but  to  make  him 
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secure.    I  might  do  it  so  that  he  may  be  better  off  than  any  of     0.  J.  B. 
the  other  creditors."  1870 


Ex  parte 

Mr.  De  Oeo$,  Q.O.,  and  Mr.  Bdberison  QriffiiU^  for  the  Appel-     Craven. 

If.  In  re 

jant :  OaAVBN  and 

The  deed  in  question  is  not  an  act  of  bankruptcy,  since  it  does  — 
not  comprise  all  the  property  of  the  debtor,  and  itjs  not  void  under 
13  Eliz.  c,  5.  Therefore  it  can  only  be  set  aside  on  the  ground  of 
its  being  a  fraudulent  preference.  Although  the  conyeyance  was 
not  executed  until  the  3rd  of  February,  1870,  there  was  an  agree- 
ment to  convey  in  October,  1869 ;  and  this  case,  therefore,  does  not 
come  under  sect.  92  of  the  Bankruptcy  Aetj  1869,  since  no  Act  of 
Parliament  is  retrospective  unless  it  is  so  expressly  encKsted  :  Moon 
V.  Durden  (1) ;  Evans  v.  Williams  (2). 

In  Earman  v.  Fishar  (3),  Lord  Mansfield  said,  "  Where  an  act 
is  done,  and  the  single  motive  is  not  to  give  an  unjust  preference, 
the  creditor  will  have  a  preference."  Where  the  conveyance  is  not 
voluntary  nor  in  contemplation  of  bankruptcy,  it  is  valid :  Bdolier 
v.  Pritlie  (4) ;  and  where  it  is  not  voluntary,  even  though  a 
desire  to  beneflt  the  creditor  may  exist,  it  is  also  valid :  Brown  v. 
Kempton  (5). 

In  order  to  set  aside  a  transfer  to  a  creditor,  the  assignee  must 
prove  that  it  was  made  voluntarily  by  the  debtor.  Van  Casteel  v. 
Booker  (6),  Strachan  v.  Barton  (7),  and  Edwards  v.  Olyn  (8), 
shew  that  the  slightest  request  to  pay  made  by  the  creditor 
is  sufficient  to  prevent  the  transfer  being  voluntary:  Bills  v. 
Smiih  (9).  In  Hunt  v.  Mortimer  (10)  the  Court  was  unwilling  to 
extend  the  doctrine  of  fraudulent  preference.  I^  however,  the  case 
comes  within  the  provisions  of  sect.  92  of  the  Bankruptcy  Act, 
1869,  then  we  are  equally  entitled  to  an  order  in  our  favour,  as 
we  are  a  purchaser  in  good  faith  and  for  valuable  consideration ; 
and  the  debtor  never  became  bankrupt,  the  proceedings  being 
by  liquidation. 

(1)  2  Ex.  22.  (6)  2  Ex.  691. 

(2)  2  Dr.  &  Sm.  324.  (7)  11  Ex.  647. 

(3)  Cowp.  117.  (8)  2  E.  &  E.  29. 

(4)  10  Bing.  408.  (9)  6  B.  &  S.  814. 
(6)  19  L.  J.  (C.  P.)  169.  (10)  10  B.  &  C.  44. 
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0.f  B,         [The  Chief  Judge: — ^There  is  no  difference  in  this   respect 
1870        between  proceedings  under  a  bankruptcy  and  under  a  liquidation 

^^rte     ty  arrangement.] 

Cbaven.         Under  the  new  Act  the  transfer  must  be  voluntary  and  made  in 
OaAVKN^ANCk  contemplation  of  bankruptcy,  as  decided  in  Brown  v.  Kemptcn  (1). 


Marshall. 


Mr.  Win^Jow,  and  Mr.  F.  KnigM^  for  the  Eespondent,  the 
trustee : — 

Notwithstanding  pressure,  or  even  a  request,  the  transfer  may  be 
voluntary,  and  it  is  for  the  jury  to  say  whether  it  is  so  or  not : 
Cook  V.  Pritchard  (2) ;  Cook  v.  Rogers  (3).  Under  sect.  92  (4) 
such  a  transfer  as  this  is  absolutely  void,  and  not  voidable ;  and 
under  that  section,  even  if  pressure  has  been  used,  the  transfer 
can  be  held  void,  and  Brown,  v.  Kemptony  and  that  class  of  cases, 
no  longer  apply.  The  conveyance  itself  is  an  act  of  bankruptcy 
under  sect.  6,  sub-s.  2,  and  therefore  is  not  a  protected  transaction 
with  sect.  95. 

Mr.  De  Oex,  in  reply. 


June  16.    Mr.  Bacon,  C.J. : — 

This  case  has  been  argued  with  great  ability,  and  at  great  length, 
but  not  at  greater  length  than  its  importance  has  fairly  required ; 
for  it  raises  two  questions,  each  of  considerable  interest,  the  solu- 
tion of  which  must  regulate  the  administration  of  estates  in  bank- 
ruptcy in  all  cases  in  which  the  like  circu^istances  shall  occur* 


(1)  19  L.  J.  (C.  P.)  169. 

(2)  12  Ibid.  121. 

(3)  5  Moo.  &  P.  353. 

(4)  Section  92  is  as  follows:  "Every 
conveyance  or  transfer  of  property  or 
charge  thereon  made,  every  payment 
made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suf- 
fered by  any  person  unable  to  pay  his 
debts  as  they  become  due,  from  his  own 
moneys,  in  favour  of  any  creditor  or 
any  person  in  trust  for  any  creditor,  with 
a  view  of  giving  such  creditor  a  prefer- 


ence over  the  other  creditors,  shall,  if  the 
person  making,  taking,  paying,  or  suf- 
fering the  same  become  bankrupt  within 
three  months  after  the  date  of  making, 
taking,  paying,  or  suflering  the  same, 
be  deemed  fraudulent  and  void  as 
against  the  trustee  of  the  banknipt 
appointed  imder  this  Act;  but  this 
section  shall  not  affect  the  rights  of  a 
purchaser,  payee,  or  iucumbrancer  in 
good  faith,  and  for  valuable  consider^^ 
tion. 
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The  first  question  relates  solely  to  the  law  as  it  has  been  esta-      0.  J.  B. 
Wished  by  a  series  of  decisions  extending  over  many  years,  and  by        1870 
which  it  has  been  declared  that^  to  constitute  a  fraudulent  pre-     Sx  parte 
fereuce  by  a  debtor  of  one  or  more  over  all  his  other  creditors  (in      ^^^'^^' 
which  case  the  preference  would  be  ineffectual  against  assignees  in  Cbaven  aud 
bankruptcy),  two  things  must  concur.    First,  the  act  of  preference    ^^™"^^'^" 
must  be  voluntary  on  the  part  of  the  debtor ;  and,  secondly,  it  must 
have  been  done  by  him  when  in  such  a  state  of  insolvency  as  that 
it  may  or  must  bo  inferred  that  bankruptcy  was  then  in  his  con- 
templation.   The  second  question  is  this :  Has  tho  92nd  section 
of  the  Bankruptcy  Act  of  1869  changed  the  law  in  bankruptcy  as 
it  was  established  before  the  passing  of  the  statute  referred  to — 
or,  are  the  principles  and  rules  of  law  theretofore  acted  on  to 
be  still  applied  and  acted  on  in  all  cases  in  which  the  former 
law  has  not  been  altered  in  express  terms,  and  in  which  new  or 
different  rules  and  principles  have  not  been  established  by  the 
Statute?    The  appeal  motion  upon  which  the  Court  is  now  re- 
quired to  decide  is  brought  against  ah  order  of  the  learned  Judge 
of  the  County  Court  of  Yorkshire,  sitting  at  Suddersfield,  by  which 
it  was  decided  that  a  conveyance  by  one  of  the  debtors,  whose 
estate  is  in  course  of  liquidation  by  arrangement,  of  certain  freehold 
premises  in  Bradford  was  a  fraudulent  preference,  and  the  convey- 
ance was  therefore  set  aside.    The  facts  proved  in  evidence  may  be 
thus  stated : — [The  Chief  Judge  stated  the  facts  as  above  set  out.] 
A  great  many  cases  were  referred  to  in  the  argument  upon  the 
first  question  in  this  case ;  and  it  was  insisted,  on  the  part  of  the 
Appellant,  that  the  result  of  the  evidence  was  to  establish  that  in 
&ct  the  conveyance  in  question  was  made  at  the  instance  and 
upon  the  request  of  the  creditor  Phineas   Craven;  that  such 
request  by  him  amounted  to  pressure,  and  deprived  the  trans- 
action of  that  mere  spontaneity  which  is  essentially  necessary  to 
constitute  a  fraudulent  preference ;  and,  further,  that  it  was  within 
the  protection  of  the  concluding  sentence  of  tho  92nd  section  of 
the  Act  of  1869,  as  a  purchase  in  good  faith  and  for  a  valuable 
consideration.    On  the  part  of  the  trustee  it  was  argued  that  the 
facts  proved  established  a  fraudulent  preference ;  for  that,  not  only 
did  Ahram  Craven  state  that  his  motive  in  executing  the  deed  was 
to  secure  Phineas  Craven  against  loss,  and  that  he  might  be  better 
VoL,X.  3C  ? 
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0.  J.  B.      off  than  any  of  the  other  creditors,  but  that  it  was  also  clear  that 
1870        no  pressure  had  been  used ;  that  the  expression  used  by  Phineas 

Ex  parte     Craven,  that  he  should  like  his  money  to  be  repaid,  was  far  short 

Chavew.     ^p  anything  like  pressure ;  and  that  the  friendly  relations  which 
Cravkst  and  were  admitted  to  have  subsisted  between  the  two  men,  and  the 

^^t^^  knowledge  imputed  to  Phineas  Craven  of  the  insolvent  condition  of 
Ahram  Craven  (which  is,  however,  denied  by  the  former),  explained 
the  motive  with  which  the  conveyance  was  made,  and  brought  it 
within  the  law  by  which  a  voluntary  conveyance  by  an  insolvent 
debtor  in  favour  of  a  particular  creditor  is  void  against  assignees 
in  bankruptcy,  as  being  made  in  fraud  of  the  rights  of  the  other 
creditors ;  and  many  authorities  were  referred  to  on  both  sides,  in 
support  of  their  several  contentions. 
•  The  question  whether  what  is  alleged  to  have  been  a  preference 

was  voluntary  or  not,  is  one  of  fact,  and  has  been  at  all  times  so 
stated  and  considered.  It  is  for  a  jury,  if  the  question  arisen 
before  them,  to  say  whether  or  not  the  just  inference  from  the 
evidence  is  that  the  act  done  was  voluntary  on  the  part  of  the 
debtor ;  and  if,  as  in  the  case  before  me,  the  like  duty  is  to  be 
discharged  by  the  Judge,  the  same  rules  must  guide  his  judg- 
ment as  ought  to  influence  a  jury  in  pronouncing  their  verdict.  It 
is  not  surprising,  therefore,  that  this  question  should  have  been  fre- 
quently litigated.  In  some  of  the  cases,  exception  has  been  taken 
to  the  directions  given  to  the  jury  by  the  Judge.  In  others,  it  has 
been  contended  that  the  inference  drawn  by  the  jury  was  not 
justified  by  the  evidence.  But  the  Courts,  in  dealing  with  these 
questions,  seem  never  to  have  departed  from  the  rules  originally 
established ;  and  although  it  is  true  that  in  some  of  the  earlier 
cases  a  stronger  case,  or  rather  a  stronger  degree  of  pressure, 
appears  to  have  been  required  in  order  to  deprive  the  debtor's  act 
of  that  spontaneity  which  is  requisite,  in  order  to  set  aside  the 
transaction,  it  is  no  less  true  that  in  later  cases  it  has  been  held 
that  a  demand  or  request  made  by  a  creditor,  although  not  accom- 
panied by  any  threat,  or  expressed  in  angry  or  even  very  urgent 
terms,  is  still  suflScient  to  deprive  the  act  of  a  voluntary  character. 
In  B-unt  V.  Mortimer  (1),  Lord  Tenierden  said  that  some  of  the 
previous  cases  had  gone  too  far  as  against  the  creditor ;  and  in 

(1)  10  B.  &  C.  44. 
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Edwards  v.  Olyn  (1),  two  of  the  Judges,  referring  to  the  same      c.  J,  B. 
points,  and  contrasting  the  more  recent  with  the  former  decisions,        i-^to 
observed  that  the  tide  had  turned  in  a  like  direction.  ^c  p^^^ 

I  believe  that  most  of  the  cases  which  have  any  bearing,  cer-  Oiaven. 
tainly  all  that  have  any  direct  bearing,  on  the  question  at  issue,  Graven  and 
have  been  referred  to  in  the  course  of  the  discussion  before  me.  atohall.; 
I  have  considered  all  of  them  as  carefully  as  I  am  able,  and 
although  I  do  not  think  it  necessary  to  observe  upon  them  in  detail, 
it  is  for  this  reason,  that  in  my  judgment  none  of  them  affect  or 
alter  the  principle  of  law  upon  which  they  have  been,  and  upon 
which  this  case  must  be,  decided.  For,  in  Marks  v.  Fddman  (2), 
Baron  Martin,  referring  to  Lord  ManafielcCs  judgment  in  Alderson 
V.  Temple  (3),  says,  "  If  a  man,  about  to  become  bankrupt,  and 
knowing  that  the  law  intends  that  the  creditors  shall  share  equally 
in  the  property,  voluntarily  and  not  upon  pressure,  does  an  act 
which  contravenes  the  spirit  of  those  bankniptcy  laws,  the  goods[or 
the  money  delivered  or  paid  over  can  be  recovered  back  from  the 
person  to  whom  he  may  have  only  paid  a  just  debt ;"  and  in  that 
case,  which  is  perhaps  the  most  recent  case  in  which  the  principle 
is  adverted  to,  I  find  that  the  same  rule  of  law  is  recognized  and 
adopted  by  the  present  Judges.  And  I  am  not  aware  of  any 
authority  in  which  a  preference  has  been  held  to  be  fraudulent, 
unless  it  has  been  satisfactorily  proved  to  have  been  the  voluntary 
act  of  the  debtor.  All,  therefore,  that  the  Court  is  now  required 
to  do,  in  the  first  place,  is  to  ascertain  and  declare  upon  the  facts 
proved  whether  or  not  the  execution  of  the  deed  in  question  was 
such  a  voluntary  act  on  the  part  of  the  debtor  as  to  make  it  fraudu- 
lent, and  therefore  void  against  the  other  creditors.  That  it  was 
in  contemplation  of  bankruptcy  is  obvious,  and  not  to  be  disputed. 

I  have,  then,  in  the  evidence  I  have  referred  to,  clear  proof  that 
the  deed  did  not  originate  with  the  debtor ;  it  was  the  request  of 
the  creditor  for  payment  which  led  to  the  conversation  detailed  in 
paragraphs  10, 11,  and  12  in  the  affidavit  of  Phineas  Oraven,  and 
ultimately  to  the  execution  of  the  deed.  It  has  been  said  that  the 
pressure  here  stated  was  gentle,  as  it  unquestionably  was ;  and,  con- 
sidering the  relation  of  the  parties,  it  could  hardly  be  expected  to 

(1)  2  E.  &  E.  29.  (2)  Law  Rep,  5  Q.  B.  275,  283. 

(3)  ,4  Burr.  2235. 
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0.  J.  B.     be  more  urgent,  but  it  was  made  in  terms  not  to  be  misunder' 
1870       Btood ;  for  Phineas  Craven  says,  **  I  told  him  I  was  determined  to 
Ex  parte     ^^^^0  either  the  money  or  security,  and  he  then  agreed  to  give  me 
Cbaten.     ^  second  mortgage  on  the  property."    Abram  Craven  has  been 
Gratkn  and  cros&^xamined  and  re-examined,  and  he  does  not  dispute  or  deny 
Mabshall,    ^i^q  ^^^Yi  of  the  statement  I  have  just  read.    Now,  at  this  time, 
Phineas  Craven  was  the  holder  of  two  promissory  notes,  upon 
which,  if  he  had  put  them  in  suit,  he  could  have  obtained  judg- 
ment in  a  few  days.    If  he  knew  that  Ahratn  Craven  was  insolvent 
(which  is  not  proved,  for  although  Abram  Craven  asserts  it,  Phineas 
Craven  as  clearly  denies  it),  there  was  the  greater  reason  that  he 
should  press  for  payment  or  security ;  but  whether  he  did  or  did 
not  know  of  Abram  Craven's  insolvent  condition,  I  must  take  it  as 
a  fact  proved  that  it  was  the  creditor  who  exercised  the  pressure 
(Abram  Craven  says,  "  he  pressed  me  very  heavy  "),  that  the  deed 
was  executed  in  consequence  of  that  pressure ;  and  that  it  was  not 
in  any  true  sense  the  voluntary  act  proceeding  from  the  voluntary 
offer  of  the  debtor. 

If  this  be  so,  all  that  ensued  after  the  interview  I  have  been  re- 
ferring to  becomes  of  no  material  importance ;  the  property  on 
which  it  was  first  intended  and  agreed  that  the  security  should  be 
made  had  been  mortgaged  to  a  building  society  for  such  an  amount 
as  would  make  the  equity  of  redemption  of  less  value  than  the 
sum  due  to  Phineas  Craven.  Instructions  being  given  to  Mr.  Sar* 
greaves,  the  solicitor  of  Mr.  Phineas  Craven,  an  absolute  convey- 
ance  was,  for  the  reasons  stated  in  his  affidavit,  made  instead  of  a 
second  mortgage.  It  was  executed  on  the  3rd  of  February  last, 
and  is  the  instrument  mentioned  in  the  order  appealed  against. 

But,  then,  it  has  been  also  argued  that  the  order  must  be  sus- 
tained upon  the  words  of  the  92nd  section  of  the  Act  of  1869,  for 
that  enactment  materially  alters  the  law  theretofore  prevailing ; 
that  the  words  "  with  a  view  of  giving  a  creditor  a  preference  over 
the  other  creditors  "  were  introduced  for  the  purpose  of  relieving 
cases  of  fraudulent  preference  from  the  difficulties  adverted  to 
in  some  of  the  authorities  where  juries  have  been  embarrassed 
and  the  cases  complicated  by  the  existence  of  mixed  motives  on 
the  part  of  the  debtor,  and  by  considerations  of  the  degree  of  pres- 
sure by  creditors,  and  of  the  circumstances  under  which  such 
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pressare  was  exercised.    And  I  am  inclined  to  think  that  some      o.j.  B. 
such  view  of  the  proper  construction  of  the  Statute  must  have  been        isro 
present  to  the  mind  of  the  learned  Judge  when  lie  made  the  order.     jETparte 
I  have  not  the  advantage  of  any  statement  of  the  terms  in  which     Craven. 
the  judgment  was  pronounced  (which  I  regret),  and  the  inference  Ceaven  and 
I  have  suggested  is  drawn  from  the  debtor's  answer  to  a  question    Mabshall. 
which  was  put  to  him  by  the  learned  Judge  at  the  close  of  his 
examination,  when  he  said,  "  I  had  no  other  motive  in  giving  the 
deed  but  to  make  him  secure.    I  might  do  it  so  that  he  may  be 
better  off  than  any  of  the  other  creditors." 

It  was  also  suggested,  but  not  very  strenuously  insisted  upon, 
that  the  execution  of  the  conveyance  was  of  itself  an  act  of  bank- 
ruptcy under  the  6th  section  of  the  Act,  as  being  a  fraudulent  con- 
veyance of  part  of  the  debtor's  property,  and  therefore  not  within 
the  protection  of  the  Ist  sub-section  of  the  95th  section ;  bui^  it  is 
obvious  that  this  contention  cannot  prevail,  the  consideration  for 
the  conveyance  being  a  valuable  one,  the  conveyance  itself  being 
(as  has  not  been  disputed)  in  good  faith,  and  no  more  an  act  of 
bankruptcy  than  any  other  payment  or  satisfaction  of  a  debt  justly 
due  would  have  been. 

In  my  opinion,  however,  the  Statute  now  in  force  has  in  no 
respect,  so  far  as  affects  the  question  before  me,  altered  that  law 
in  bankruptcy  which'  had  been  well  established  by  a  long  series  of 
decisions,  and  was  well  known  long  before  the  Statute  came  into 
operation.  Wherever  it  was  intended  that  the  law  should  be 
altered,  such  alteration  is  expressed  in  dear,  intelligible,  and  un- 
mistakeable  terms.  That  it  can  have  no  retrospective  operation 
unless  such  operation  be  expressly  enacted,  is  a  settled  rule  of  law; 
and  by  the  20th  section  of  the  Banhf^tcy  Bepeal  Ad,  1869,  (re- 
pealing the  former  Statutes  in  Bankruptcy)  it  is  enacted  that  the 
repeal  shall  not  affect  the  validity  or  invalidity  of  anything  done 
or  suffered  before  the  commencement  of  that  Act,  which  came  into 
operation  at  the  commencement  of  the  present  year.  The  fraudu- 
lent preference  which  is  made  void  (not  voidable  only  as  it  was 
under  the  former  law)  by  the  Statute,  is  the  same  fraudulent  pre- 
ference as  was  invalid  before,  for  the  same  reasou,  and  under  the 
same  circumstances ;  the  motive  or  view  which  may  have  actuated 
the  debtor,  wholly  or  partially,  is  not  material,  unless  it  has  also 
Vou  X.  8  />  2 
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0.  J.  B.      induced  hiiu,  %vithout  pressure  or  just  request  from  his  creditor,  to 

1870       give  him  a  preference  over  his  other  creditors.    To  hold  otherwise 

Ex  paru     would  be  to  give  to  the  Statute  a  meaning  and  effect  not  warranted 

Cbaysn.     i^y  ^jjQ  terms  of  the  92nd  section,  and  would,  moreover,  be  of  most 

Obayek  and  dangerous  result  as  regards  transactions  very  frequent  in  this  com- 

Mabbhall.    mejciai  country ;  for  in  almost  all,  if  not  all,  similar  dealings,  the 

debtor,  when  he  yields  to  the  pressure  of  his  creditor,  must  know 

that  by  so  yielding  the  creditor  will  obtain  a  preference ;  but  he 

knows  also  that  by  not  yielding  he  not  only  resists  a  just  demand, 

but  may  provoke  immediate  proceedings  by  the  creditor.    In  this 

case  I  find  a  clear  agreement  come  to  between  the  parties,  on,  if 

not  before,  the  6th  of  December  last,  when  the  Statute  had  not 

come  into  operation — an  agreement  the  specific  performance  of 

which  might  have  been  compelled  by  the  creditor,  unless  the 

Statute  of  Frauds^  which  the  debtor  was  under  no  obligation  to  set 

up,  had  been  pleaded.     The  amount  of  the  debts,  the  value  of  the 

property  conveyed,  and  the  good  faith  of  the  whole  transaction, 

appear  to  me  to  be  clearly  proved ;  and  1  am  therefore  of  opinion 

that  the  order  appealed  against  must  be  discharged,  inasmuch  as 

it  is  in  contravention  of  the  rights  of  '^a  purchaser  in  good  &ith 

and  for  a  valuable  consideration." 

There  will  be  no  costs  of  the  proceedings  in  tlie  Court  below 
But  the  Appellant  will  take  back  his  deposit,  and  the  Bespondent, 
who  has  made  the  claim  now  decided  against,  must  pay  him  the 
costs  of  the  appeal. 

Solicitors  for  the  Appellant :  Mr.  fF.  Flower^  for  Messrs.  Wooi 
&  EiRichj  Bradford. 
Solicitors  for  the  Bespondent :  Messrs.  Learoyd  dt  Learoyd 
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In  re  BRITISH  AKD  AMEBICAN  STEAM  NAVIGATION      v.-o.  s. 

COMPANY.  1870 

WARD'S  CASE.  May  90, 3L 

Contributory — Past  Member — No  Notice  of  Allotment — Execution  of  Tranrfer  ' 

in  Blank, 

At  the  instance  of  the  promoters  of  a  limited  company,  and,  as  he  was  told, 
]pro  fcrmd,  W.  signed  an  application  for  200  shares,  and  at  the  same  time 
executed  a  hlank  transfer.  He  paid  nothing,  never  executed  the  articles  of 
association,  received  no  notice  of  allotment,  and  heard  nothing  about  the 
company  till  he  received  notice  from  the  liquidator  appoyiting  a  day  to  settle 
the  Ibt  of  past  members : — 

JTddf  that  he  was  entitled  to  be  taken  off  the  list,  though  it  appeared  that 
the  shares  had  been,  in  fact,  allotted  to  him,  that  depodts  and  calls  had  been 
paid  on  them  by  some  persons  without  his  knowledge,  and  that^  by  the  transfer 
executed  by  him  in  blank,  and  subsequently  filled  up,  the  shares  had  been 
transferre<^to  one  of  the  promoters. 

IN  the  early  part  of  1865,  the  Briiish  and  American  Steam 
Naviffatian  Company,  Limited,  was  registered,  under  the  Act  of 
1 862.  The  principal  promoters  were  Messrs.  Femie  and  Messrs. 
Eoldemeese  <&  Chilton,  both  firms  of  Liverpool,  shipowners,  with 
their  friends.  On  the  3rd  of  June,  1865,  Mr.  Broadbent,  a  clerk 
in  the  employment  of  Messrs.  Holdemesse  dt  Chilton,  called  on 
Emry  J.  and  Oeorge  Ward,  and  induced  them  each  to  sign  a  sepa- 
rate application*  for  200  shares,  and  also  at  the  same  time  to  sign 
a  paper  in  blank,  which  was,  in  fact,  a  transfer  paper  not  filled  up. 
Broadbent,  in  pursuance  of  the  instructions  he  received,  assured  the 
Messrs.  Ward  that  they  were  under  no  liability,  and  would  have 
nothing  to  pay.  Broadbent  then  handed  the  papers  so  signed, 
with  others,  to  the  secretary  of  the  cotapany,  a  Mr.  Eayee. 

The  letter  of  application  waa^  omitting  formal  parts,  in  the 
following  terms :— * 

*^  Gentlemen, — ^Haying  paid  to  your  bankers  the  sum  of  £200, 
being  a  deposit  of  £1  per  share  on  200  shares  in  the  above  company, 
1  hereby  request  you  will  allot  me  that  number,  and  I  agree  to 
become  a  member  of  the  company  in  respect  of  such  shares,  or  of 
any  less  number  you  may  allot  me,  and  to  executp  the  articles  of 

Vol.  X.  3  J^  2 
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y.-0.  a     association  when  required,  and  I  request  that  my  name  may  be 
1870       placed  on  the  register  of  members  for  the  shares  so  allotted. 
Wabd's  Case.  Name  in  full :  Henry  John  Ward, 

*^"  Residence :  41,  Canning  Street^  Birkenhead. 

Profession  or  business :  Steamboat  proprietor." 

"•   The  application  by  Mr.  Oeorge  Ward  was  in  similar  terms. 

The  following  letter  was  subsequently  foimd  among  the  papers 
of  the  company ;  but  it  appeared  from  the  eyidence  that  it  was  never 
sent  to  the  applicants,  nor  was  any  notice  of  allotment  ever  com- 
municated to  them  till  after  the  company  was  in  liquidation,  nor 
did  they  ever  execute  the  articles  of  association : — 

^  British  and  Ameriean  Steam  Navigaiion 
Company^  Limited :  Officee,  48  Brown's 
Buddings,  Exchange^  Liverpool,  Jane 
12, 1865. 

**  Sir, — I  am  directed  to  inform  you  that  the  directors  have  con- 
sidered your  application  for  shares  in  this  company,  ancl  they  have 
allotted  to  you  150  shares,  the  payments  on  which  are  as  follows : — 

**  Deposit  of  £1  per  share  on  150  shares  allotted  .    £150 
**  Further  payment  of  £1  lOs.  due  on  allotment  •       225 

'*  Together    •        .        .        .    £375 
*'  Deposit  received  from  you  on  application         •       200 

Balance  due  by  you  «  •  £175,  which 
I  have  to  request  that  you  will  pay  to  the  Boyal  Bank  of  Liver- 
pooL 

"  I  remain,  &a, 
*' JEC  J.  Ward,  Esq.  J".  B.  Hayes,SecTei&Tj.'' 

A  similar  letter  was  found  in  reference  to  Mr.  George  Ward. 

It  appeared,  farther,  that  the  transfers  executed  in  blank  by 
Messrs.  Ward  were  filled  up  with  the  date  23rd  of  February, 
1866,  each  from  Messrs.  Ward  to  David  Femie. 

In  August  and  September,  1865,  two  calls  were  made,  but  no 
application  or  notice  to  Messrs.  Ward,  or  either  of  them,  was  ever 
made  or  given. 

On  the  31st  of  May,  1866,  in  pursuance  of  notices  duly  adve^ 
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tised,  it  was  resolved  to  wind  up  the  company  Tolontarily,  and  that      V^  & 
Mr.  Barrow  be  appointed  liquidator.  1870 

The  Messrs.  Ward,  from  the  3rd  of  June,  1 865,  never  received  any  WA«n>a  om. 
communication  fix>m,  or,  in  fact^  knew  anything  at  all  about,  the       ""^ 
company  till  the  1 8th  of  July,  1867,  when  they  received  a  notice 
from  the  liquidator,  appointing  the  25th  of  July  for  settling  the 
Iffit  of  past  members  in  the  company. 

The  debts  amounted  to  £315,068  9«.  5(2.,  and  there  were  no 
assets. 

It  appeared  firom  the  evidence  that  the  letter  of  allotment  never 
was  issued  or  notice  of  allotment  given,  and  that  though  money  was 
paid  on  the  Messrs.  WarcCs  shares,  it  was  not  paid  by  them. 

Sir  Boundell  Palmer,  Q.G.,  Mr.  Plummer,  and  Mr.  JS.  0. 
Wmiams,  of  the  Ciommon  Law  Bar,  for  the  Messrs.  Ward,  contended 
that,  on  the  authority  of  Bdbinson^s  Case  (1),  their  names  ought 
to  be  removed  from  the  list.    They  were  stopped  by  the  C!ourt 

Mr.  Bichinaon,  Q.C.,  and  Mr.  Bdbinscn,  for  the  liquidator : — 

It  is  proved  that  Messrs.  Ward  signed  the  application  for  shares, 
and  executed  a  transfer,  which  could  only  be  intended  as  a  transfer 
of  shares.  It  is  also  proved  that  the  deposits  and  calls  were  paid 
by  some  person  in  respect  of  the  shares  applied  for  and  allotted  to 
Messrs.  Ward,  and  the  only  fair  inference  that  can  be  drawn  from 
these  admitted  facts  is,  that  Messrs.  Ward,  by  their  acts,  and  espe- 
cially by  the  execution  of  the  transfer,  constituted  the  transferee 
of  the  shares  allotted  to  them  their  agent :  Crawley's  Case  (2) ; 
Mammerdy  v.  De  Bid  (3). 

Secondly,  whatever  might  be  the  equity  between  the  Messrs. 
Ward  and  the  directors  of  whose  conduct  they  complained,  that 
<!0uld  have  no  application  against  the  creditors,  who  could  only 
look  to  the  register. 

Sm  John  Stuabt,  V.C.  : — 

There  is  no  pretence  for  placing  Messrs.  Ward  upon  the  list  of 
contributories  of  this  company. 

(1)  Law  Bep.  4  Ch.  830.  (2)  Law  Bep.  4  Ch.  323. 

(3)  12  a.  &  F.  45. 
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y.0. 8.  The  case  against  them  is  rested  upon  two  grounds : — First,  that 

1870        Messrs.  Ward  became  by  contract  shareholders  or  partners  in  this 

VAwyToASB.  company.      In  my   opinion  that  ground  is  unsustainable,  and 

indeed  it  was  not  very  much  relied  on  by  the  counsel  for  the 

liquidator.  In  order  to  have  a  binding  contract,  there  must  be 
certainty  as  to  the  subject-matter,  and  the  assent  and  full  know- 
ledge of  both  the  contracting  parties.  What  is  said  in  this  case 
to  constitute  the  contract  is  an  application  for  a  certain  number  of 
shares,  or  for  such  other  number  as  should  be  allotted.  But  thi& 
is  no  agreement  to  take  any  certain  number  of  shares.  When  an 
application  for  shares  is  made,  and  that  application  is  granted,  and 
certain  shares  allotted,  and  the  allotment  is  communicated  to  the 
applicant,  a  contract  may  be  said  to  be  entered  into.  But  in  this 
case  nothing  was  communicated  to  the  applicant  as  to  the  number 
of  shares  allotted,  or  whether  any  shares  were  allotted  to  him  at  all. 
There  is  not,  therefore,  here  that  sort  of  assent  or  acceptance,  or 
that  certainty  as  to  the  subject-matter,  which  is  necessary  to  the 
validity  of  a  contract. 

The  second  ground  Is  that,  upon  a  principle  established  by  a 
decision  of  the  House  of  Lords,  if  one  man  induces  another,  upon 
the  faith  of  certain  representations,  to  do  some  act,  he  may  be 
compelled  in  a  Court  of  Equity,  at  the  instance  of  the  man  who  ha^ 
done  such  act,  to  make  those  representations  good.    But  consider 
what  is  the  representation  that  was  made  in  this  case.     The  argu- 
ment here  is,  that  by  signing  the  application  for  shares  and  the 
blank  transfer,  Messrs.  Ward  enabled  the  company  to  hold  out 
to  the  world  that  they  were  shareholders.     In  order  to  make  the 
doctrine  applicable  there  must  be  certainty  as  to  the  subject-matter 
of  the  representation.   What  was  the  representation  ?  It  was  an  ap- 
plication for  an  uncertain  number  of  shares ;  and  the  representation 
was,  that  the  applicant  desired  his  name  to  be  placed  on  the 
register  of  shareholders,  and  that  he  agreed  to  become  a  member— 
i.  e.,  to  accept  that  number  of  shares  in  the  company  which 
might  be  allotted  to  him.    In  addition  to  this  circumstance  the 
representation,  such  as  it  was,  was  founded  on  a  falsehood,  because 
the  representation  was,  that  one  of  the  Wards  had  paid  £200  and 
the  other  £150,  and  this  was  known  to  be  a  falsehood  by  the 
parties  to  whom  the  representation  was  said  to  be  made.    To  such 
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a  state  of  things  the  doctrine  in  Hammerdy  y.  De  Bid  (1)^  has      V.-0. 8. 
no  application.  1870 

As  to  the  argument,  that  the  representation  to  the  directors  Wabd's  Case. 
was  a  representation  to  the  creditors,  the  answer  is  that  the  doc- 
trine  of  Edmmersly  y.  De  Bid  does  not  giye  a  right  to  thii-d  parties, 
but  to  those  to  whom  the  representations  were  made.  The  accept- 
ance of  the  application  was  neyer  notified  to  the  purchaser,  and  it 
recited  the  payment  of  money  which  neyer  was  paid,  and  no  infor- 
mation as  to  the  transaction  was  giyen  to  the  applicant  until  the 
winding-up  of  the  company.  The  execution  by  Messrs.  Ward  of  a 
transfer  in  blank  did  not  authorize  the  person  to  whom  the  transfer 
was  handed  to  insert  in  it  any  number  of  shares  he  pleased,  or 
of  shares  allotted  without  the  assent  or  eyen  the  knowledge  of  the 
applicant.  In  my  opinion,  the  application,  in  the  eyents  that  hap- 
pened, and  the  deed  of  transfer  (if  it  can  be  called  such),  were  and 
are  a  nullity,  from  the  want  of  knowledge  and  certainty  as  to  the 
Bubjeclrmatter  of  the  transaction.  Messrs.  Ward  must  therefore  be 
remoyed  from  the  list,  and  must  haye  the  costs  of  this  application. 
The  liquidator  must  haye  his  costs  out  of  the  estate. 

With  regard  to  Crafvlet/a  Case  (2),  the  decision  proceeds  on  the 
circumstance  that  what  took  place  was  within  the  knowledge  of 
the  applicant.    That  was  not  the  case  here. 

Solicitors  for  the  Applicants :  Messrs.  Ndhersde  &  SpeecUy. 
Solicitors  for  the  liqtddator :  Messrs.  FluXy  Argles^  dt  Bawlins. 

(1)  12  CI.  &  P.  45.  (2)  Law  Rep.  4  Ch.  323. 
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V.-O.S.  GUNNELL  v.  WHITEAR 

JJJ^  Trustee — Payment  into  Court — Cotts. 

Jume  1. 

—  Any  trustee  who  entertains  a  reasonable  doubt  or  difficulty  as  to  the  title 

of  the  person  who  claims  to  be  his  cestui  que  trusty  should  pay  the  fands  into 
Court  under  the  Trustee  Belie/  Ad, 

A  trustee  who,  entertaining  such  doubt,  did  not  pay  the  funds  into  Court,, 
but  by  his  conduct  caused  the  institution  of  a  suit,  was  allowed  out  of  the 
funds  only  the  cost«  that  he  would  have  been  entitled  to  if  he  had  paid  the 
fands  into  Court  under  the  Act,  and  the  costs  of  appearing  on  the  Petition. 

Hannah  FULLAGEB,  who  died  in  August,  1869,  by  wiU,  in 
April,  1864,  gave,  deyised,  and  bequeathed  all  her  real  and 
personal  estates  unto  her  friend,  the  Plaintiff  Harriet  OunneU,  wife 
of  the  Plaintiff  Charles  Matthias  ChinneU,  her  heirs,  executors, 
administrators,  and  assigns,  to  and  for  *'  her  own  sole  use  and 
benefit,"  and  she  appointed  Harriet  ChnneB  sole  executrix. 

The  Defendant,  iZ.  B.  Whitear^  had,  as  the  executor  under  the 
will  of  Benjamin  Whitear,  acted  in  the  execution  of  the  trusts  of 
a  manJage  settlement  under  which  Hannah  FvUager  claimed. 

Shortly  after  the  death  of  Hannah  FuUaffer,  a  correspondence 
commenced  between  the  solicitors  for  the  parties  in  reference  to* 
her  estate  and  the  property  given  by  her  to  Harriet  GhmneO;  and 
in  September,  1869,  the  solicitor  for  the  Plaintiffs  suggested  that 
B.  B.  Whitear  should  make  over  the  trust  funds  and  property 
to  his  client,  Harriet  GunneU.  The  solicitor  for  B.  B.  Whitear 
stated  that  the  Bank  of  England  would  not  allow  stock  to  be  in 
the  name  of  a  married  woman  alone ;  suggested  that  Mr.  GunneB 
should  join  in  the  release ;  mentioned  that  Mr.  and  Mrs.  GfunneUy 
who  were  residing  at  Boviogne^  went  by  the  name  of  WiUiams;  and 
asked  whether  there  was  any  reason  for  that,  and  whether  Mr. 
OunneiU  had  been  bankrupt,  and,  if  so,  whether  he  had  obtained 
his  certificate.  The  replies  were,  that  the  stock  could  be  t^'ans- 
ferred  into  the  names  of  0.  M.  OunneU  and  his  wife ;  that  lie 
would  join  in  a  receipt ;  that  he  had  never  been  a  bankrupt  or 
insolvent;  and  that  he  had  used  the  name  of  WiUiams.  The 
solicitor  for  the  Defendant,  after  further  correspondence,  stated. 
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on  the  30th  of  October,  1869,  that  he  understood,  npon  good     V.-O.  S. 
anthority,  that  Mr.  GunneU  had  been  insolTent,  and  only  received        1870 
his  discharge  on  condition  of  his  paying  an  annual  sum  to  his    Omaixu. 
creditors;  and  he  asked  whether  that  sum  had  been  paid,  and    ^onsiju 
whether  Mr.  OvifmelTs  absolute  discharge  had  been  obtained ;  and       "^ 
said  that,  after  he  had  received  an  answer  to  his  questions,  he 
should  ask  the  advice  of  counsel  on  Mr,  Whiiear's  behalf.    No 
farther  correspondence  took  place  between  the  solicitors,  but  in 
November,  1869,  this  bill  was  filed,  charging  that  the  Defendant 
still  declined  to  transfer  the  trust  property  (£1085  38.  4d,  and 
£148  la.  9d.  £3  per  cent,  consols,  and  the  balance  remaining 
unpaid  of  a  mortgage  debt  of  £1000,  and  interest)  to  the  Plaintiffs, 
and  praying  that  he  might  be  decreed  to  transfer  and  assign  the 
trust  funds,  and  the  securities  for  the  same ;  and  to  pay  the  costs 
of  this  suit 

A  case  was,  in  October,  1869,  prepared  and  laid  before  counsel 
on  behalf  of  the  Defendant,  but  before  any  opinion  as  to  how 
he  should  act  was  received,  the  bill  was  filed.  The  Defen- 
dant transferred  the  consols  into  Court  to  the  credit  of  the 
cause. 

Mr.  Dickinson^  Q.C.  (Mr.  Chapman  Barber  mth  him),  for  the 
Plaintiff,  after  stating  the  facts,  was  stopped  by  the  Court. 

Mr.  HugheBy  Q.C.,  and  Mr.  B.  B.  Boger$,  for  the  Defendant  :— 

The  difficulty  which  the  Defendant  had  to  consider  was  caused  by 
the  insolvency  of  Mr.  Otmnell,  and  the  use  only  of  the  words  *^  sole 
use  and  benefit"  The  word  "  sole  "  does  not  mean  the  same  ' 
thing  as  the  word  "  separate."  Was  the  property  given  for  Mrs. 
(junneWs  separate  use  ?  If  Mr.  GrunneU  had  not  been  insolvent, 
that  question  would  have  been  immaterial,  because,  if  the  trust 
funds  were  for  her  separate  use,  she  could  have  given  a  good 
receipt  for  them ;  but  if  not,  he  could  have  joined  in  the  receipt 
and  discharged  the  Defendant.  The  words  "  sole  use  and  benefit " 
do  not  in  a  will  create  a  separate  estate ;  and  as  the  husband  had 
been  insolvent,  the  Defendant  was  justified  in  seeking  the  advice 
of  counsel,  particularly  as  the  cases  of  CHIberi  v.  Lewis  (1),  In  re 

(1)  ID.  J.&S.88. 
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y.-a  S.      Tar9ey'B  Trust  (1),  LevM  v.  Mathem  (2),  and  MoMy  y.  Eowm  (3), 
1870        are  at  yariance.    The  only  object  which  the  Defendant  had  in  yiew 
GumUi    ^^  to  P^y  ^^  ii[\^  funds  to  the  right  person 

.WarriAB.  [The  Vioe-Chancellob  : — ^As  soon  as  the  Defendant  had  a  rea- 
sonable cause  for  so  doing,  he  should  haye  paid  the  funds  into 
Court  under  the  Trudee  Belief  AetJ] 

There  was  the  difficulty  arising  out  of  the  use  of  the  word  "  sole." 

[The  Vice-Chancellor: — ^If  the  Defendant's  solicitor  was  aware 
of  the  cases,  and  if  he  had  a  reasonable  doubt  as  to  their  applica- 
tion to  this  case,  the  funds  should  haye  been  paid  into  Court] 

Who  could  say  whether  there  was  a  reasonable  doubt  in  this 
case  ?  A  case  was  laid  before  counsel  for  advice,  but  before  his 
opinion  could  be  obtained,  this  bill  was  filed. 

[The  Yig&Chancellob  : — ^If  a  trustee  has  trust  funds  in  his 
hands,  and  if  the  person  who  is  prim&  facte  the  cestui  'que  trust 
asks  him  to  pay  them,  and  he  honestly  entertains  a  doubt  or  diffi- 
culty, his  duty  is  to  pay  the  funds  into  Court,  and  not  to  compel 
the  cestui  que  trust  to  institute  a  suit.] 

The  moment  the  fact  of  insolyency  of  the  husband  was  dis- 
coyered  the  case  was  laid  before  counsel,  asking  whether  the 
funds  ought  to  be  paid  oyer,  or  into  Court  under  the  Trustee  BeU^ 
Act.  It  would  be  a  lamentable  doctrine  if  it  were  decided  that  a 
trustee  cannot  take  the  opinion  of  coupseL 

[The  Vice-Chancellor  : — ^The  case  is  a  plain  one.  The  Defen- 
dant would  haye  been  perfectly  justified  in  paying  the  funds  into 
Court  under  the  Act*] 

It  is  submitted  that  the  trustee  would  not  haye  acted  with 
common  decency  if  he  had,  before  seeking  advice,  paid  the  funds 
in  under  the  Act.  This  trustee  has  acted  honestly.  His  only  wish 
was  that  the  funds  should  go  to  the  right  person,  and  it  would  be 
a  serious  matter  if  the  Court  should  punish  such  a  trustee.  If  a 
trustee  pays  funds  into  Court  without  sufficient  cause,  he  is  made 

(1)  Law  Rep.  1  Eq.  561.  (2)  Law  Rep.  2  Eq.  177. 

(3)  Law  Rep.  1  Ir.  Eq.  110 ;  Law  Rep.  4  H.  L.  288. 


VOL.  X.]  EQUITY  CASES.  (>37 

to  pay  the  costs  incident  thereto.    The  Defendant  acted  in  perfect      v.-o.  S. 
good  faith,  and  did,  as  he  desired  to  do,  his  duty.  1870 

GUNKELL 

Sib  John  Stuart,  V.C.  :—  Whiteah. 

The  only  question  is  as  to  the  costs  of  this  suit.  Under  the 
Trustee  Belief  Ad  any  trustee  who  entertains  a  reasonable  doubt  or 
difficulty  as  to  whether  the  person  claiming  to  be  his  cestm  que 
trust  is  entitled  to  the  funds,  is  authorized  to  pay  the  funds  into 
Court.  There  are  cases  in  which  tnistees  have,  without  any  reason- 
able doubt  or  difficulty,  paid  funds  into  Court  under  the  Act,  and 
theylhave  been  ordered  to  pay  the  costs.  As  to  the  meaning  of 
the  word  "  sole "  in  this  will :  either  it  created  a  difficulty  or  it 
did  not.  If  it  did  not^  the  funds  should  have  been  paid  to  the 
claimant.  If  it  did  create  a  reasonable  doubt  or  difficulty,  they 
should  have  been  paid  in  under  the  Act.  Considering  that  the 
Defendant,  in  consequence  of  the  course  which  he  pursued,  and 
in  not  taking  advantage  of  the  Act,  caused  the  institution  of 
this  suit,  he  must  pay  the  costs  of  it ;  but  inasmuch  as  he  would, 
if  he  had  paid  the  funds  into  Court,  have  been  entitled  to  his  costs, 
charges,  and  expenses  of  so  doing,  and  of  his  appearance  on  the 
Petition,  he  must  be  allowed  such  costs,  and  I  shall  order  them  to 
be  deducted  from  the  costs  of  the  suit.  The  moneys  must  be  paid 
and  transferred  as  prayed. 

Solicitors  for  the  PlaintiSis :  Messrs.  Ddbinson  &  Geare^  agents 
for  Mr.  F.  Bowker,  Winchester. 

Solicitors  for  the  Defendant :  Messrs.  Dyne  &  Harvey^  agents 
for  Mr.  J.  F.  Adams,  Alresford,  Hamts. 
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V.-C.  s.  LEWIS  V.  ALLENBY. 

J^  Wm— Mortmain  Act  (9  Oeo.  2,  c.  36)— Dwcrrfiow  (f  Trustees—Gift  of 

July  26.  JResidue  among  such  Charities  as  Trustees  sJiould  think  joroper. 

Bequest  of  residue  of  peraonal  estate  (which  included  impuTe  peraonalty) 
to  truBteea^  upon  trust  to  divide  the  same  among  such  charities  in  Eng- 
land  "as  thej  in  their  sole  and  uncontrolled  discretion  shall  think 
proper": — 

^eZc2,  equivalent  (as  to  the  impure  personalty)  to  a  gift  to  charities  exempt 
from  the  Mortmain  Act,  to  be  selected  by  the  trustees,  and  therefore  a  valid 
gift. 

EVERITT  ALLENBY,  by  his  wiU,  dated  the  30th  of  July,  1866, 
after  giving  pecuniary  legacies  to  several  persons,  bequeathed 
legacies  to  several  charities,  to  be  paid  out  of  such  parts  of  his 
personal  estate  as  might  by  law  be  bequeathed  for  charitable  pur- 
poses. He  then  made  several  dispositions  immaterial  to  the  pre- 
sent question,  and  bequeathed  the  residue  among  certain  persons 
named.  By  a  codicil  to  his  will,  dated  the  25th  of  July,  1868,  he 
made  (omitting  irrelevant  passages)  the  following  disposition : — 

'^I  give  and  bequeath  to  Arthur  James  Leu^is  and  Stephen 
WiUiam  Levns,  both  of  Regent  Street,  all  the  rest  and  residue  of 
my  personal  estate  and  effects,  after  payment  thereout  of  all  tbe 
legacies  I  have  chained  thereon,  upon  trust  to  get  in  and  realize 
the  same,  and  pay  and  divide  the  proceeds  of  such  realization,  in 
such  parts,  shares,  and  proportions,  and  in  such  manner  and  form, 
and  amongst  any  hospitals  or  other  charitable  institutions  situate 
in  London  or  elsewhere  in  England,  and  whether  the  proposed 
objects  of  their  bounty  shall  have  been  instituted  for  similar  or 
different  purposes,  as  they  in  their  sole  and  uncontrolled  discretion 
shall  think  proper.  I  revoke  the  appointment  of  John  Haddon  as 
trustee  and  executor  of  my  will,  and  I  appoint  the  above-mentioned 
Stephen  William  Lewis  as  a  trustee  and  executor  in  his  stead,  in 
addition  to  my  brother  John  AUenby  and  Arthur  James  Lewis, 
appointed  by  my  will ;  and  I  confirm  my  will  dated  the  30th  day 
of  July,  1866,  in  every  respect  where  it  is  not  altered  by  this 
codicil  thereto." 
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The  testator  died  on  the  26th  of  July,  1868^  and  the  will  was     V.-G.  8. 
duly  proved  by  the  executors.     On  the  16th  of  November,  1868,       1870 
this  bill  was  filed  to  administer  his  estate,  and  on  the  17th  of      Ixwib 
March,  1869,  a  decree  was  made  for  the  administration  of  his    ^xmbt 

estate,  and  the  usual  inquiries  directed.    On  the  1 6  th  of  July,       

1870,  the  Chief  Clerk  made  his  certificate,  by  which  he  found  that* 
heaides  pure  personal  estate,  and  money  secured  on  mortgage^  there 
were  railway  debentures  of  the  estimated  value  of  £6086  Ss.  8d. 

The  case  now  came  on  for  further  consideration. 

Mr.  Kardake,  Q.C.,  and  Mr.  DicJcins,  for  the  trustees,  said  that, 
as  there  were  numerous  charities  exempted  from  the  operation  of 
the  Statute  of  Mortmain,  the  trustees  proposed  to  apply  the 
impure  personal  estate  in  satisfaction  of  those  legacies. 

Mr.  Qreenef  Q.C.,  and  Mr.  Nalder^  for  the  heir-at-law. 

Mr.  WieJcens^  for  the  Attorney-General. 

Mr.  Suffhes,  Q.C.,  and  Mr.  Hemming^  for  a  residuary  legatee : — 

It  is  not  competent  for  the  trustees  to  pick  out  certain  charities 
which  are  not  subject  to  the  MortToain  Act,  and  apply  the  impure 
personalty  in  satisfaction  of  the  legacies  to  those  charities.  What 
they  are  bound  to  shew  is  that  the  testator  intended  such  applica- 
tion. Where  there  is  merely  a  general  option,  trustees  are  not 
at  liberty^  by  some  course  of  proceeding  not  contemplated  by  the 
testator,  to  prevent  the  gift  failing  by  reason  of  the  Mortmain  Act. 

Thus,  where  money  is  given  to  establish  a  school,  and  it  would 
in  the  ordinary  course  be  necessary  to  acquire  land,  which  would 
bring  the  case  within  the  Mortmain  Act,  it  is  not  competent  for  the 
trustees  to  effect  the  object  in  some  other  way,  unless  such  was  the 
testator's  intention.  It  is  not  enough  to  say  that  the  course  pro- 
posed is  not  inconsistent  with  the  testator's  intention ;  it  must  be 
shewn  to  have  been  within  his  contemplation. 

There  are  multitudes  of  cases  where  it  would  have  been  possible 
to  perform  the  trust  without  infringing  the  Statute,  but  where  the 
gift  has  nevertheless  been  held  bad,  because  it  could  not  be  in- 
ferred that  such  a  mode  of  performing  the  trusts  was  what  the 
testator  contemplated. 
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V.-O.  S.         A  bequest  towards  building  almshouses  was  held,  prima  facie,  a 

1670       bequest  for  buying  land  and  building  on  it,  and  therefore  void,  as 

Lbwis       the  onus  of  shewing  that  the  intention  of  the  testator  was  restrained 

JkLLnrBT     within  lawful  limits  lies  upon  the  party  seeking  to  take  the  bequest 

—       out  of  the  Statute :  Giblett  v.  Hobson  (1).      The  bequest  in  its 

substanoe,  if  not  in  its  form,  must  exclude  the  unlawful  act: 

Matlier  y.  8eoU  (2).    Id  Attomey-Generai  y.  Hodgson  (3),  a  bequest 

for  the  establishment  of  a  charity,  if  the  same  could  be  done,  for 

twenty-seyen  poor  old  men,  was  held  to  be  wholly  void,  though,  no 

doubt,  it  might  haye  been  done  without  infringing  the  Mortmain 

Act,  but  not  by  means  pointed  out  by  the  testator,  and  the  whole 

gift  therefore  failed.    In  Lonffstaff  v.  Rennison  (4)  the  testatrix 

directed  the  residue  of  her  estate  to  be  applied  towards  establishing 

a  school  in  connection  with  a  chapel,  and  to  pay  the  same  oVer 

to  the  treasurer  of  such  school,  now  or  hereafter  to  be  built,  and 

that  was  held  bad.    In  the  present  case  the  testator  clearly  does 

not  point  at  a  discretion  to  be  exercised  by  the  choice  of  charities 

not  within  the  Statute.    The  discretion  is  giyen,  and  the  trustees 

must  exercise  it  without  reference  to  the  Statute ;  and  the  gift  is 

therefore  void. 

Mr.  BiddeU,  for  next  of  kin,  submitted  that»  as  the  testator  had 
directed  in  the  will  the  gift  to  the  charities  should  be  made  good 
out  of  such  parts  of  his  property  as  were  legally  applicable  to  such 
purposes,  a  like  construction  must  be  given  to  the  codicil. 

Sir  John  Stuart,  V.C.  : — 

This  is  an  entirely  new  question,  but  it  is  not  attended  with 
any  serious  di£Sculty.  In  Qrimmett  v.  Grimmett  (5),  following  his 
own  decision  in  8ofreAtj  y.  HoUins  (6),  Lord  Eardwieke  said: 
''If  a  deyise  is  in  the  disjunctive,  and  leaves  the  executors  to 
two  methods  to  do  a  particular  thing  by,  the  one  lawful  and 
the  other  prohibited  by  law,  can  any  Court  say,  because  one 
method  is  unlawful,  that  therefore  the  other  is  so  too,  and  the 
whole  bequest  yoid  ?    No ;  for  if  one  method  is  lawful,  that  shall 

(1)  3  My.  &  K.  517,  530.  (4)  1  Drew.  28. 

(2)  2  Keen,  172,  (5)  Amb.  210. 

(3)  15  Sim,  146.  (fi)  9  Mod.  221. 


V. 
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be  pursued  and  take  effect"    In  this  case  the  testator  has  given      v.*G.S. 
to  his  trustees  power  to  name  the  charities  that  shall  receive       1870 
benefit  under  his  will.    Suppose  the  whole  personal  estate  were       le^ 
impure  personal  estate,  and  the  trustees  were  to  name  charities 
which  were  subject  to  the  operation  of  the  Mortjnain  Act,  they 
would  in  such  case  be  exercising  their  power  in  favour  of  charities 
which  are  not  proper  objects  of  the  power,  and  it  would  be  of  no 
effect*     This  power  can  only  be  properly  exercised  as  to  the  impure 
personalty  in  &vour  of  such  charities  as  are  exempted  from  the 
Law  of  Mortmain,  and  all  other  charities  are  excluded  as  not  objects 
of  the  power. 

If,  indeed,  the  trustees  were  to  select  some  charities  within  the 
Mortmain  Act,  that  would  be  good  so  far  as  the  pure  personalty 
is  concerned,  and  a  question  of  marshalling  might  possibly  arise. 
But  no  such  question  has  been  suggested,  or  is  likely  to  be  raised. 
There  must,  therefore,  be  a  direction  that  the  trustees  submit  to 
me,  at  Chambers,  the  names  of  the  charities  proposed  by  them  to 
be  benefited. 

Solicitors  for  the  Flaintifib  and  several  of  the  Defendants :  Messrs. 
BeU  d:  Nevoman. 
Solicitors  for  the  Heir-at-law :  Messrs.  Hicks  dt  Son. 
Solicitors  for  the  Attorney-General :  Messrs.  Baven  &  Bradley. 


In  re  SPITALFIELDS  SCHOOLS,  AND  COMMIS-  V.^.s. 

SIONEES  OP  WOODS  AND  FORESTS.  1870 


Compulsory  Purchase — CostB-^Z  <fe  4  Vict,  c.  87,  a,  49.  -^P^  29. 

An  express  power  contaioed  in  an  Act  of  Parliament  to  award  certain 
specified  costs ; — 

Hddf  not  to  exclude  the  inherent  jurisdiction  of  the  Court  of  Ghanoery 
over  the  costs  of  proceedings  authorized  hy  the  Act. 

i^Y  the  3  &  4  Viet.  c.  87,  the  Commissioners  of  Woods  and 
Forests  were  empowered  to  take,  among  othex  property  specified 
in  the  schedule  thereto,  the  parochial  charity  schools,  of  Spital* 
fields,  for  the  purpose  of  making  additional  thoroughfares  in  the 
metropolis.    By  the  49th  section  of  the  Act  it  was  provided,  that 
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V.-0.8.     where,  by  reason  of  any  disability  or  incapacity  of  the  vendors 

1870        oititled  to  any  buildings  or  land  to  be  purchased,  the  purchase- 

j„  ^       money  for  the  same  should  be  required  to  be  paid  into  the  bank, 

BmAunoDB  ^  \yQ  applied  in  the  purchase  of  other  lands  to  be  settled  to  the 
Schools,  ***•  * 

AND  Ck>M*  like  uses,  it  should  be  lawful  for  the  said  Court  [Exchequer]  to 
OF  Woods  order  the  expenses  of  all  purchases  from  time  to  time  to  be  made 
XKD  FoBMTs.  jjj  pursuance  of  that  Act,  or  so  much  of  such  expenses  as  the  said 
Court  should  deem  reasonable,  to  be  paid  by  the  said  Commis- 
sioners, who  should  from  time  to  time  pay  such  sum  or  sums  of 
money  out  of  the  moneys  applicable  to  the  purposes  of  that  Act 
as  the  Court  should  direct. 

By  the  9  &  10  Vict.  c.  34,  s.  18,  being  an  Act  authorizing  the 
Commissioners  to  construct  a  new  street  from  Spitalfidds  to  Shore- 
ditch,  all  the  powers  and  provisions  of  the  3  &  4  Yict.  c.  87,  appli- 
cable to  the  properties  specified  in  the  schedule  to  that  Act,  were 
extended  to  the  9  &  10  Vict  c.  34. 

The  Commissioners  having  determined  to  take  the  schools  under 
the  powers  of  the  Acts,  the  value  was  assessed  at  the  sum  of  £1566, 
and  that  amount  was  accordingly  paid  into  the  bank  to  the  credit 
of  the  Commissioners. 

On  the  24th  of  April,  1852,  on  a  Petition  presented  by  the  trus- 
tees of  the  charity,  Vice-Chancellor  Sir  James  Parker  ordered  the 
trustees'  costs,  charges,  and  expenses  of  the  purchase  or  taking  of 
the  lands  to  be  taxed,  and  paid  out  of  the  purchase-money,  and  that 
the  residue  should  be  laid  out  in  the  purchase  of  Three  per  Cents. ; 
that  the  interest^  when  invested,  should  be  paid  to  the  treasurer 
of  the  schools  ;  and  that  the  Commissioners  should  pay  the  Peti- 
tioners their  costs  of  the  investment,  and  of  obtaining  that  order, 
and  of  all  proceedings  relating  thereto,  except  such  costs  (if  any) 
as  were  occasioned  by  litigation  between  adverse  claimants. 

The  trustees  now  presented  this  Petition,  praying  that  the  fund, 
now  consisting  of  £1513  6s.  lOd.  consols,  might  be  transferred  to 
them,  or  might  be  sold,  and  the  proceeds  paid  to  them,  for  the 
purpose  of  being  applied  by  them  in  the  erection  of  new  schools, 
and  asking  that  the  Commissioners  might  pay  the  costs  of  the 
proceedings. 

The  Petition  was  served  on  the  Commissioners,  and  also  upon 
Mr.  BeynoUs,  the  vicar  of  iSSf.  Siejphen's,  SptialfieldB,  who  claimed 
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for  Ids  district  an  interest  in  the  fond,  but  which  claim  was      V.-O.  S. 
disallowed  by  the  Court.  1870 

Mr.  Kardake,  Q.G.,  and  Mr.  Bosch,  submitted  that  the  principle  SpiTALmuM 
on  which  the  Court  construed  these  Acts  as  to  costs  had  been  well    ^hd  Goic- 
laid  down  by  Vice-Ohancellor  Kindersley  in  the  case  of  Ex  parte    p^^^™ 
Vicar  of  St.  Sepvlehre's (I).     The  Vice-Chancellor  said:    "The  akdFobims. 
abstract  justice  of  the  case  is,  that  where  individuals  are  liable  to 
have  their  property  taken  for  public  purposes,  it  must  be  presumed 
that  they  are  entitled  to  be  paid  all  expenses  which  are  entailed 
upon  them  by  such  taking,  otherwise  the  greatest  injustice  might 
be  done."    The  learned  Judge  had  previously  acted  on  the  same 
principle  in  In  re  Cherry*8  Settled  Estates  (2),  and  adhered  to  his 
view,  notwithstanding  tlie  Court,  on  appeal,  varied  his  order. 

Mr.  W.  W,  Karslake,  for  the  Commissioners,  submitted  that  the 
jurisdiction  of  the  Court  as  to  costs  of  proceedings  under  this  Act 
was  limited  to  the  powers  which  the  Act  gave.  The  principle 
on  which  the  Court  construed  these  Acts  was  settled  by  Lord 
Weslbury  in  In  re  Cherry's  Settled  Estates  (3),  in  which  he  reversed 
the  decision  of  Vice-Ohancellor  Kindersley,  The  principle  of  that 
decision  was,  that  by  the  18th  section  of  the  9  &  10  Yict  c.  34, 
the  Lands  Clauses  Consolidation  Ad  was  excluded,  and  must  also 
be  excluded  from  the  3  &  4  Vict.  c.  87,  which  was  incorporated 
in  the  9  &  10  Vict,  c  34,  by  the  18th  section  of  the  latter  Act 
Lord  Westlury,  in  Ex  parte  Vicar  of  St.  Sepulchre's  (4),  explained 
his  decision  in  In  re  Cherry's  Settled  Estates.  The  order  of  Vice- 
Chancellor  Parker,  directing  payment  by  the  Commissioners  of 
the  costs  of  a  Petition  to  invest  the  funds,  might  be  explained 
as  being  a  "purchase,"  and  so  within  the  49th  section  of  the 
3  &  4  Vict.  c.  87.  The  Courts  however,  had  no  jurisdiction,  under 
this  Act,  to  order  the  vendor's  costs,  in  making  out  the  title  to 
property  taken  by  the  Commissioners,  to  be  paid  by  them :  In  re 
Strachan's  Estate  (5). 

• 

Mr.  Humphry,  for  Beynclds,  the  Vicar  of  8t.  Stephen\  whose 

(1)  32  L.  J.  (Ch.)  463.  (8)  31  L.  J.  (Ch.)  351. 

(2)  31  Ibid.  38.  (4)  33  Ibid.  372. 

(5)  9  Hare,  185. 
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y.-CS.     claim  to  share  in  the  fund  had  been  disallowed,  asked  for  his 
1870        costs. 


Spitalpiblds  Sib  John  SxuARt,  V.C, : — 

Schools, 

AND  Com-        I  think  the  order  of  Vice-Chancellor  'Parker^  made  nnder  the 

Mission  KBS 

OF  WooDe    3  &  4  Vict,  c.  87,  is  founded  on  the  true  principle  of  constmction. 


AKD  FORXSTS. 


By  the  49th  section  of  the  Act  it  is  enacted,  that  it  shall  be 
lawful  for  the  Court  to  order  the  expenses  of  all  purchases  from 
time  to  time  to  be  made  in  pursuance  of  the  Act,  or  so  much  of 
such  expenses  as  the  Court  should  deem  reasonable,  to  be  paid  by 
the  Commissioners.    The  jurisdiction  of  this  Court  as  to  costs  is 
not  interfered  with  by  this  section  further  than  as  to  the  costs  of 
purchases.    It  is  not  a  legitimate  inference,  that  because  Parlia- 
ment has  said  that  the  Commissioners  shall  pay  the  costs  of  pur- 
chases, and  is  silent  as  to  the  payment  of  other  costs,  the  inherent 
jurisdiction  of  this  Court  as  to  costs  is  taken  away,  so  that  it  cannot 
order  the  payment  of  any  costs  except  the  costs  of  purchases.    In 
my  opinion,  this  Court  has  jurisdiction  as  to  all  the  costs  of  these 
proceedings,  and  ought  to  exercise  it.    It  is  said  that  Beywidi 
costs  are  the  costs  of  adverse  litigation.    It  does  not  seem  that 
they  are ;  but  I  shall  order  that  the  Commissioners  pay  the  costs, 
such  costs  not  to  include  the  costs  of  adverse  litigation. 

Solicitors  for  the  Petitioners :  Messrs.  Tanqueray-  Willaume  dt  Co. 
Solicitors  for  the  Commissioners :  The  Solicitors  for  Her  Majesttjs 
Commisnoners  of  Woods  and  Forests. 
Solicitor  for  Mr.  Bet/nolds:  Mr.  Whitiingion 
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In  re  BANK  OF  HINDUSTAN,  CHINA,  AND  JAPAN. 

SWAN'S  CASE. 
Companies  Act,  1862,  ».  115 — Practice — Examination  of  Witnesses, 

The  sister  and  nephew  of  an  indebted  contributory  were  summoned  before 
the  Examiner,  and  declined  to  answer : — 

Eeld,  that  they  were  bound  to  answer,  although  there  were  no  facts  proved, 
except  the  relationship,  to  connect  them  with  the  contributory  or  the  company. 

Sarah  MABGABET  swan,  of  59,  Nebon  Square,  Blackfriara 
Bead,  spinster,  was  the  registered  holder  of  150  shares  in  the 
Bank  of  Hinduat(m,  China,  and  Japan,  lAmiied,  and  Mary  Riggs 
SwanYfsa  the  holder  of  100  shares  in  the  same  bank.  These  shares 
were  acquired  by  transfers,  between  February  and  August,  1866, 
and  no  calls  had  been  paid  since  the  transfers.  The  sum  of  nearly 
£3000  for  calls  and  interest  was  due.  Some  difficulty  arose  in 
tracing  these  ladies,  they  having  left  their  registered  addresses 
three  or  four  years  ago.  In  August,  1869,  it  was  discovered  that 
they  were  residing  with  their  brother,  Edgar  Swan,  at  18,  Dorset 
Terrace,  Clapham  Bead,  and  Mary  Higgs  Stoan  was,  at  that  address, 
served  with  a  balance-order  for  the  amount  due  on  her  shares,  and 
an  attachment  was  afterwards  issued  and  lodged  with  the  sheriff; 
but  every  effort  made  to  arrest  her  failed. 

Sarah  Margaret  Swan  acquired  her  150  shares  in  February,  1866, 
in  consideration  of  £2250.  In  April,  1866,  she  transferred  them 
to  Edgar  Swan  for  a  consideration  of  5s.,  and  on  the  11th  of  June, 
1866,  he  re-transferred  them  to  S.  M.  Swan  for  the  same  considera- 
tion. A  summons  was,  in  January,  1870,  issued  for  Edgar  Swa/ns 
examination,  but  it  could  not  be  served  upon  him.  Summonses 
were  afterwards  issued  against,  and  served  upon,  Agnes  Pool  and 
Edgar  Swan,  junior,  a  sister. and  nephew  of  the  contributories,  for 
their  examination,  and  they  attended  before  Charles  Beavan,  Esq., 
on  the  28th  of  June,  1870,  and  at  that  time, 

Edgar  Swan,  after  being  sworn,  was  asked  by  the  counsel  for  the 
bank  the  following  question : — 

"Are  you  not  related  to  Sarah  Margaret  Swan,  formerly  of 
^^,  Nelson  Square,  Blachfriars  Boad,  spinster  ?*'  and  he  replied  thus : 

Vou  X.  3F  2 


V.-C.  8. 
1870 

July  7. 
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V.-O.  a      **  Upon  the  advice  of  my  counsel  I  decline  to  answer  this  question, 

1870        or  any  other  question  relating  to  Miss  Sioan  ;"  and  Affnes  Pooly  after 

SwanVCisb.  ^®"^  sworn,  was  asked  this  question :  **  Was  not  Sarah  Margard 

Sivan,  formerly  of  59,  Nelaan  Square^  Blackfriars  Road,  spinster, 

your  sister?"  and  the  reply  was :  '*  Upon  the  advice  of  my  counsel 
I  decline  to  answer  this  question,  or  any  other  question  in  relation 
to  Hiss  Sivan/* 

This  was  a  motion  on  the  part  of  the  bank  that  Affnes  Pod,  of 
Holland  Street,  Brixton  Bead,  Surrey,  widow,  and  Edgar  Stoan,  of 
70,  Fenchurch  Street,  articled  clerk,  who  attended  on  the  28th  of 
June,  1870,  before  Charles  Beavan,  Esq.,  one  of  the  Examiners  of 
the  Court,  and  were  sworn,  but  demurred  or  objected  to  answer 
the  questions  then  and  there  put  to  them  on  the  part  of  the  bank 
in  these  matters,  might  be  ordered  to  attend,  at  their  own  expense, 
before  the  said  Examiner,  at  such  time  and  place  as  he  should 
appoint,  to  be  examined  in  tjiese  matters ;  and  that  the  said  Agnet 
Pool  and  Edgar  Swan  might  respectively  be  ordered  then  and  there 
to  answer  the  said  questions  which  they  demurred  or  objected  to 
answer  on  the  28th  of  June,  1870,  and  that  they  might  be  ordered 
to  pay  the  costs  of  and  occasioned  by  their  said  demurrer  or 
objection,  and  the  costs  of  this  application. 

Mr.  Greene,  Q.C.,  and  Mr.  IneCj  for  the  motion,  referred  to 
the  statute  25  &  26  Yict.  c.  89,  s.  115,  and  In  re  Mercantile  Credit 
Assooiation,  Clements  Case  (1),  In  re  Financial  Insurance  Com- 
pany,  Bloxam^s  Case  (2) ;  and  submitted  that,  as  both  A,  Pod  and 
K  Swan  could  give  information  as  to  what  property  the  contribn- 
tories  had  in  this  country,  and  which  was  an  asset  of  the  company, 
they  were  bound  to  answer  the  questions  put  to  them.  They  also 
stated  that  in  a  subsequent  case,  the  Master  of  the  Bolls,  follow- 
ing Clements  Case  and  Bloxam*s  Case,  had  made  an  order  against 
a  witness  who  had  refused  to  answer  any  question  as  to  his  brothers 
affairs,  who  was  a  contributory  of  the  company.  That  case  was 
on  all  fours  with  the  present,  and  therefore  these  witnesses  ought 
to  be  ordered  to  answer  the  questions  which  they  had  refused 
to  answer,  the  law  being,  that  a  debt  due  to  a  company  upon 
shares  was  an  asset  in  respect  of  which  liquidators  were  justified  in 

(1)  87  L.  J.  (CbO  295.  (2)  36  L.  J.  (Cb.)  687. 
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•examining  any  person  capable  of  giving  information  which  might     V.-<3.  S. 
tend  to  enable  them  to  recover  such  asset.  1870 


Mr.  Dickinson,  Q.C.,  and  Mr.  E.  G,  WiUts,  for  the  witnesses : — 
There  is  no  evidence  to  shew  that  either  Mrs.  Pool  or  Edgar  Swan 
have  any  knowledge  of  what  means  Miss  S,  M.  Swan  possessed ; 
but  all  questions  put  ought  to  be  in  reference  to  the  trade,  effects, 
and  dealings  of  the  company,  and  there  is  no  evidence  to  shew 
that  these  witnesses  know  anything  about  them.  Edgar  Swan, 
junior,  was  not  the  person  with  whom  Miss  8.  M.  Swan  was  residing 
when  served  with  a  balance-order.  The  question  really  is,  whether 
any  firiend  of  a  contributory  is  bound  to  answer  any  questions 
which  may  enable  a  liquidator  to  find  out  his  or  her  address.  The 
cases  cited  are  not  in  point,  particularly  Bloxam's  Case  (1),  whete, 
he  being  a  clerk  at  the  bank,  there  was  something  upon  which  the 
liqiudator  could  proceed.  In  this  case  the  Court  cannot  make  any 
order,  and  certainly  not  in  the  terms  of  the  motion. 

Sir  John  Stuabt,  V.C.  : — 

BhxanCs  Case,  and  Clemenfs  Case  (2)  were  decided  upon  a  prin- 
ciple which  seems  to  me  to  be  quite  sound,  and  perfectly  intelligible. 
The  money  sought  to  be  recovered  upon  the  balance  order  is  money 
belonging  to  the  company,  and  any  person  who  possesses  any  means 
of  information  which  may  enable  the  liquidator  to  recover  the 
compaziy's  money  may  be  examined.  These  witnesses — ^the  sister 
and  nephew  of  the  contributories — ^have  refused  to  answer  any 
questions  relating  to  them ;  that  is  to  say,  they  have  refused  to 
give  information  relating  to  the  recovery  of  money  due  on  a 
balance-order.  There  must  be  an  order  against  them,  but  not  in 
the  terms  of  the  notice  of  motion.  The  order  will  be,  that  these 
witnesses  attend  at  their  own  expense  before  the  Examiner,  at 
such  time  and  place  as  he  shall  appoint,  and  that  they  pay  tho 
costs  of  this  application. 

Solicitors :  Messrs.  Ashurst,  Morris,  &  Co ;  Mr.  T.  W.  Rogers. 

(1)  36  L.  J.  (Cb.)  687.  (2)  37  L.  J.  (Ch.)  COS. 
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v.'C.  s.        CROOK  V.  CORPORATION  OP  SEAFORD. 

1870 

•^■^         CcrpOTQtum — Agreement  nd  under  Seal — Standing  by — Aoquieaeenee — Specific 
•'•Jy^l-  Performance. 

A  municipal  corporation  passed  a  resolntion  in  January,  1860,  agreeing  to- 
let  land  to  C,  for  300  years,  to  be  stumped  out  by  a  committee  and  himself 
at  his  expense.  The  corporation  did  not  stump  out  'the  land,  and  C.  after- 
wards stumped  out  the  land  himself,  took  possession  of  it,  erected  a  terrace 
on  the  land,  and  paid  rent  to  the  corporation : — 

Held^  that  C.  was  entitled  to  a  decree  for  specific  performance,  the  cor- 
poration having  acquiesced  in  all  that  he  had  done : 

JBefd,  further,  that  the  right  of  the  corporation  to  grant  such  a  lease  could 
not  be  disputed  in  this  suit. 

X  HE  Corporation  of  Seaford  was  created  hj  charter  in  the  leign^ 
of  King  Henry  YIII.  hj  the  title  of ''  The  Bailiff  and  Commonalty 
of  the  Town,  Parish,  and  Borough  of  Seaford;'  and  it  was  not 
included  within  the  provisions  of  the  Municipal  Corporations  Ad, 
1835. 

The  Defendants  the  corporation  were  the  owners  of  lands 
situate  at  Seaford^  now  vested  in  the  other  Defendants  as  feoffees 
in  trust  for  the  corporation.  The  Plaintiff  was  also  the  owner  in 
fee  of  lands  situate  in  Seaford.  Dr.  Tyler  Smith  was  also  the 
owner  of  lands  in  the  borough  of  Seaford.  The  Plaintiff  and 
Dr.  Tyler  Smith  were  desirous  for  the  improvement  of  their 
properties,  and  they  handed  to  the  corporation  for  their  con- 
sideration a  plan  of  an  intended  terrace  to  be  made  by  them,  and 
suggested  that  the  corporation  should  demise  the  lands,  at  that 
time  waste,  for  a  term  of  300  years,  at  a  nominal  rent  On  the- 
5th  of  January,  1860,  a  general  court  of  assembly  of  the  corpora- 
tion was  holden,  and  the  following  are  the  minutes  extracted  from 
the  books  of  the  corporation : — 

*'  Proposed  lease  to  Mr.  Thomas  Crook '^  A  resolution  was  then 
proposed  and  carried  "  That  this  corporation  wjU  agree  to  let  on  the 
following  terms,  viz. :  1.  The  frontage  of  Wett  Oun  Field,  in  Seaford'* 
[the  Plaintiff's  land],  "  with  the  flat  part  of  the  beach  opposite  (to 
be  stumped  out  at  the  expense  of  Mr.  Crook),  but  the  coach  or 
main  highroad  between  to  be  preserved  at  its  present  width  at  the 
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least ;  also  part  of  the  Wed  Laine  at  the  back  of  the  said  field  to  be      V..C.  8. 
stumped  out  at  the  expense  of  Mr.  Orook,     2.  Mr.  Crook  to  make        1870 
and  build  a  neat  concrete  terrace  in  front  of  his  field  (as  shewn  in       crook 
his  plan)  at  his  own  expense,  the  said  terrace  to  be  completed  by  comJgj^Tio!? 

,  and  to  be  left  open  as  a  public  walk  for  the  use  of  foot-  ^*'  Skafobd. 

passengers  at  all  times.  *S,  The  corporation  to  grant  a  lease  for 
300  years  to  Mr.  Orook  at  10«.  per  annum ;  Mr.  (Jrook  to  pay  the 
whole  expense,  and  all  legal  charges  and  costs  whatever  for  the 
said  lease  and  plan  for  the  same,  and  also  for  the  counterpart  for 
the  corporation,  and  every  expense  attending  the  execution  thereof. 

4.  The  town  clerk  to  prepare  the  lease  on  application  of  Mr.  Crook, 

5.  The  hiring  to  commence  from  the  14th  day  of  February,  I860. 

6.  No  building  (except  the  said  public  terrace)  to  be  erected  on 
the  land  or  flat  of  the  beach.  These  terms  are  offered  without 
prejudice,  and  upon  condition  that  the  consent  of  the  feoffees  in 
trust  can  be  obtained ;  but  if  the  feoffees  in  trust,  or  any  of  them, 
shall  refuse  to  concur  in  this  arrangement,  any  expense  occasioned 
by  such  refusal  shall  be  wholly  borne  by  the  proposed  lessee. 
That  the  following  persons  "  [who  were  named]  *'  be  appointed  a 
committee  to  arrange  the  stumping  with  Mr.  Crook,  and  to  settle 
any  minor  detaila" 

A  copy  of  these  minutes  was  sent  to  the  Plaintiff,  and  he  accepted 
the  terms  offered.  The  Plaintiff  stumped  out  the  pieces  of  corpo- 
ration land,  and  after  the  same  were  so  stumped  out  he  entered 
into  possession  of  them ;  and,  from  the  14th  of  February,  1860,  to 
1865,  in  pursuance  of  the  agreement,  duly  paid  the  rent  of  10s. 
per  annum  to  the  corporation,  and  received  receipts  in  respect 
thereof. 

The  Plaintiff,  upon  the  faith  of  the  agreement,  erected  a  sea-wall 
about  700  feet  long  (averaging  ten  feet  high  and  three  feet  thick), 
and,  in  February,  1861,  completed  a  concrete  terrace  in  accordance 
with  the  plan  submitted  to  the  corporation,  and  referred  to  in  the 
minutes.  The  terrace  had  been  left  open  as  a  public  walk,  as 
stipulated  for  by  the  minutes,  and  the  public  had  enjoyed  the 
same.  During  the  progress  of  the  works  the  bailiff  and  other 
members  of  the  corporation  visited  the  same  in  the  presence  of  the 
Plaintiff,  who  then  and  there  pointed  out  and  explained  to  them 
the  nature  of  the  works;  and  the  Plaintiff  was  allowed  by  the 
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V.-C.  S.     corporation    to  complete  the    works  without   any  objection    oit 
1870       their  part. 

Crook  The  Plaintiff,  on  the  30th  of  July,  1864,  received  from  the 

Ck)BPORATiojr  ^*'l^^  ^^  behalf  of  the  corporation,  a  notice  to  quit  and  deUyer 
OF  8EAJ0RD.  up  to  him  the  possession  of  the  frontage  land  which  he  held  as 
tenant  to  the  corporation.  On  the  7th  of  September,  1864,  the 
solicitors  of  the  Plaintiff  requested  the  town  derk  to  send  a  draft 
of  the  proposed  lease  for  perusal.  On  the  31st  of  January,  1865, 
the  town  clerk,  in  a  letter,  stated  to  the  solicitors  of  the  Plaintiff' 
that  he  had  not  adhered  to  the  terms  upon  which  it  was  originally 
proposed  that  the  corporation  should  grant  a  lease ;  that  the  cor- 
poration had  resolved  that  he  was  not  entitled  to  such  a  lease,  and 
that  they  could  not  consent  to  his  having  one.  The  town  clerk 
also  stated  that  he  was  authorized  to  say  that  the  corporation  was 
open  to  a  negotiation  with  Mr.  Crooh  with  a  view  to  allowing  him 
to  retain  the  land  in  question  upon  such  terms  as  might  be  con* 
sidered  fair  and  equitable.  Considerable  correspondence  passed 
between  the  solicitors  of  the  parties,  repeated  applications  for  a 
lease  in  accordance  with  the  terms  of  the  minutes  being  refused. 

On  the  25th  of  October,  1809,  the  corporation  issued  a  summons 
in  ejectment  from  the  Sussex  County  Court,  returnable  on  the  7ih 
of  December,  1869. 

On  the  10th  of  November,  1869,  this  bill  was  filed,  praying  that 
the  several  provisions  contained  in  the  minutes  of  the  5th  of 
January,  1860,  might  be  ordered  to  be  specifically  performed  by 
the  corporation,  and  that  the  corporation,  and  all  other  necessary 
parties,  might  be  ordered  to  execute  to  the  Plaintiff  a  proper 
lease  in  accordance  with  the  minutes;  and  for  an  injunction  to 
restrain  the  proceedings  in  ejectment ;  and  that  if  for  any  reasoa 
the  specific  performance  should  be  refused,  the  Defendants  the 
corporation  might  be  decreed  to  pay  to  the  Plaintiff  such  damages, 
and  to  be  assessed  in  such  manner,  as  the  Court  should  direct;  and 
for  costs. 

The  evidence  on  the  part  of  the  Defendants  was  to  the  effect, 
that  at  the  meeting  of  the  committee  to  stump  out  the  land  the 
Plaintiff  insisted  that  he  was  entitled  to  take  the  whole  of  the  land 
of  which  he  stated  he  had  now  taken  possession ;  that  that  was 
objected  to  as  not  being  included  in  the  agreement ;  that  the 
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committee  did  not,  in  consequence  of  snch  objection,  stump  oat     Y.-G.  8. 
the  land,  and  that  the  Plaintiff  had  encroached  on  the  corporation        isro 
land.  Omot: 

Mr.  Biehinsm,  Q.a  (Mr.  Pontifex  with  him),  for  the  Plaintiff,  S^aSSSSr 
stated  the  facts,  and  was  stopped  by  the  Couit.  — 

Mr.  Greene,  Q.C.,  and  Mr.  Waller,  for  the  Defendants : — 

No  corporation  can  be  boond  but  by  a  contract  under  its  seal, 
and  therefore  the  Defendants  were  not  bound  by  these  minutes. 
The  contract  must  be  such  an  one  as  an  action  at  law  can  be 
brought  for  damages,  and  there  being  no  contract  which  is  binding 
at  law  this  Court  will  not  decree  specific  performance.  There 
never  was  a  completed  contract  which  this  Court  could  order  to  be 
performed,  and  therefore  the  suit  was  misconceiTed,  being  founded 
upon  an  imperfect  and  uncertain  contract.  Further,  Seaford  is  a 
borough  within  the  provisions  of  the  statute  5  &  6  Will.  4,  c.  76, 
and  by  sect.  93  the  corporation  is  prevented  from  demising  land 
for  a  longer  period  than  twenty-one  years.  It  was  intended  that 
the  Defendants  should  stump  out  the  land,  but  the  Plaintiff  did  it, 
and  he  has  included  within  his  stumps  land  which  was  intended  for 
the  public  use ;  and  having  regard  to  all  these  facts,  and  to  the 
lapse  of  time  since  the  minutes  were  entered  in  the  corporation 
books,  and  no  proceedings  taken  on  the  part  of  the  Plaintiff  this 
bill  ought  to  be  dismissed  with  costs. 

[They  referred  to  Eads  v.  Williams  (1) ;  Fry  on  Specific  Per- 
formance (2),  and  cases  there  cited.] 

Sir  John  Stuart,  V.C.  : — 

The  argument  on  the  part  of  the  Defendants  that  the  minutes 
which  constitute  the  agreement  are  not  under  the  seal  of  the 
corporation,  and  are  therefore  not  binding,  seems  to  me  to  be 
wholly  untenable.  This  case  depends  upon  the  acts  and  conduct 
of  the  parties.  It  has  been  contended  that  the  agreement  is  in  its 
terms  not  sufficiently  certain  to  justify  the  Court  in  decreeing 
specific  performance.  But  when  coupled  with  the  plan  which  was 
exhibited  when  the  agreement  was  come  to,  it  seems  to  me  that 
(1)  4  D.  M.  &  G.  G74,  691.  (2)  Page  325. 
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y.-G.  S.     the  agreement  is  8u£SeientIy  certain.    It  has  also  been  contended 
1870       that  it  was  of  the  essence  of  the  agreement  that  the  land  should  be 

(^^  stumped  out  by  the  Defendants,  The  process  of  stumping  out  was 
^  *•  to  be  performed  by  the  Defendants,  at  the  expense  of  the  Plaintiff; 
ofSbafobd.  and  if,  after  the  question  arose  between  the  committee,  which 
was  appointed  to  arrange  the  stumping  out,  and  the  Plaintiff,  who 
was  dissatisfied  with  their  proceedings,  the  Defendants  had  taken 
proceedings  against  the  Plaintiff  in  reference  to  his  stumping  out 
the  land  himself,  a  very  different  case  might  have  been  made.  But 
all  these  things  were  done  and  completed  in  1860,  for  it  is  ad- 
mitted that  the  Plaintiff  took  possession  of  the  land,  and  arranged 
the  stumping  out  in  his  own  way,  the  Defendants  knowing  what 
was  done,  and  the  terrace  was  completed  in  February,  1861. 
During  all  the  time  that  the  Plaintiff  was  going  on  with  his  works 
the  Defendants  took  no  proceedings,  but,  on  the  contrary,  they 
acquiesced  in  what  the  Plaintiff  was  doing,  and  in  part  for  the 
benefit  of  the  public.  The  Plaintiff,  by  the  course  which  he  took, 
made  the  agreement  perfectly  certain,  and  I  cannot,  in  1870,  in 
reference  to  what  the  Plaintiff  did  in  1860  ^vith  the  knowledge 
of  the  Defendants,  say  that  they  shall  be  at  liberty  to  eject  him, 
an^l  that  he  is  to  forfeit  all  the  money  which  he  has  expended 
upon  tlie  land  and  terrace.  The  argument  in  reference  to  the 
length  of  time  before  the  Plaintiff  came  to  this  Court  seems  to  me 
to  establish  his  case,  and  in  my  opinion  he  is  entitled  to  a  decree 
for  specific  performance. 

As  to  the  question  whether  the  corporation  can  grant  a  lease  for 
so  long  a  period,  that,  in  my  opinion,  cannot  be  raised  in  this  suit 


Minutes  : — Declare,  that  the  Plaintiff  is  entitled  to  specific  performanoe  of  the 
agreement  contained  in  the  proposal  made  by  the  Defendants  the  corporation  io 
January,  1860,  and  decree  the  same  accordingly ;  and  order  that  the  Defendants  do 
make  and  execute  a  lease  to  the  Plaintiff  of  all  the  land  which  has  been  in  the  occu- 
^mtion  and  possession  of  the  Plaintiff  since  1860,  as  in  the  pleadings  mentioned. 

Liberty  to  the  Plaintiff  and  the  Defendants  to  apply  at  Chambers  as  they  may 
be  advised  in  reference  to  the  performance  of  the  agreement,  and  the  Plaintiff's 
costs  of  the  suit  to  be  paid  by  the  Defendants. 

Solicitors :  Mr.  George  Brotcn  ;  Messrs.  Palmer^  Palmer^  &  BuU, 
agents  for  Messrs.  Oell  &  Wodley,  Lewes. 
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HAEE8  V.  LEA.  v.-c.  S. 

County  Court — Jurisdiction — Transfer — Order  of  County  Court  to  pay  Costs  J^J^ 

after  Trawftr  discliarged.  j^iy  23, 

After  an  order  by  a  County  Court  to  transfer  a  cause  to  the  Court  of 
Chancery,  the  jurisdiction  of  the  County  Court  is  gone,  and  an  order  by  it 
that  the  Plaintiff  should  pay  costs  was  discharged  without  prejudice  to  any 
order  the  Court  of  Chancery  might  make  as  to  the  costs. 

1  HE  Plaintiffs  filed  their  plaint  in  the  County  Court  of  Shrop- 
shire to  recover  £160  and  interest  from  the  estate  of  James  Lea, 
deceased.  There  was  no  allegation  in  the  plaint  that  the  estate 
of  James  Lea  did  not  exceed  £509  in  value,  and  the  evidence  of 
the  Defendant  proved  that  it  exceeded  that  amount,  and  when  the 
plaint  came  on  to  be  heard,  the  County  Court  Judge  (JosiaJi 
Smithy  Esq.,  Q.C.)  ordered  it  to  be  transferred  to  the  Court  of 
Chancery,  and  also  ordered  the  Plaintiffs  to  pay  to  the  Defendant 
the  sum  of  £25  9s,  for  his  costs  of  the  suit 

This  was  a  motion  that  so  much  of  tlie  order  which  related  to 
costs  might  be  discharged. 

Mr.  Phear,  for  the  Plaintiffs : — 

The  order  made  for  the  payment  of  costs  was  beyond  the  juris- 
diction of  the  County  Court  Judge.  If  the  plaint  had  not  been 
transferred  to  this  Court  the  Plaintiffs  could  not  have  brought  the 
question  before  this  Court,  as  they  now  do,  by  way  of  appeal 
motion,  but  they  would  have  proceeded  against  the  County  Court 
by  way  of  prohibition.  They  could  not,  however,  now  do  tliat, 
because  of  the  transfer.  The  plaint  being  before  this  Court, 
which  has  absolute  control  over  it,  the  proper  course  will  be  to 
discharge  that  part  of  the  order  which  directs  costs  to  be  paid  to 
the  Defendant.  The  statute  28  &  29  Vict.  c.  99,  does  not  give  a 
right  of  appeal  in  respect  of  costs  only.  The  18tu  section  enacts 
that  if  any  party  in  a  suit  under  that  Act  shall  be  dissatisfied  with 
the  direction  of  a  Judge  of  a  County  Court  on  any  matter  of  law 
or  equity,  such  party  may  appeal  in  the  special  mode  pointed  out 
by  the  Act ;  but  a  direction  as  to  the  payment  of  costs  is  a  matter 
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y.-O.  S.  neither  of  law  nor  equity^  and  therefore  the  Plaintiffs  have  no  other 

1870  means  of  bringing  the  matter  before  this  Court  than  by  a  motion 

]^[2bis  ''y  ^^*^y  of  appeal.    This  Court  has  full  power^to  make  the  order 

»•    '..  now  asked. 

Lea. 

Mr.  Eorset/,  for  the  Defendant : — 

This  Court  has  no  jurisdiction  over  the  orders  of  the  County 
Courts,  except  by  virtue  of  the  Act  (28  &  29  Vict  c.  99).  There 
is  no  jurisdiction  to  overrule  such  orders,  except  in  the  mode 
pointed  out  by  the  Act.  This  order  is  valid.  This  application  is 
virtually  an  appeal  only  against  an  order  for  the  payment  of  costs, 
and  it  is  well  settled  that  there  can  be  no  such  appeaL  On  the 
merits  the  motion  ought  to  be  refused,  for  the  Plaintiffs  knew 
that  the  County  Court  had  no  jurisdiction  in  the  matter,  and  yet 
they  filed  their  plaint  in  that  Court ;  and  the  Judge  was  right  in 
ordering  them  to  pay  costs  to  the  Defendant. 

Sib  John  Stuart,  V.C.  : — 

That  part  of  the  order  which  directs  the  payment  of  costs  was 
a  mistake,  the  whole  subject  matter  of  the  plaint  having  been 
ordered  to  be  transferred  to  this  Court.  It  has  been  accordingly 
transferred  to  this  Court  After  this  transfer  the  jurisdiction  of 
the  County  Court  was  gone,  and  in  my  opinion  it  was  wrong  to 
order  payment  of  costs.  That  order  must  be  discharged,  but 
without  prejudice  to  any  order  that  this  Court  may  make  hereafter 
as  to  these  costs. 

Solicitors:  Messrs.  PaumdU,  San,  Cross,  db  Knott,  agents  for 
Mr.  Lucas,  Wem,  Salop ;  Mr.  E.  O.  Field. 
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AOQTJIXSGSnCE— Creditor— Deed  of  assignment 

[664 
See  Assionuent  fob  Beneftt  of  (Jbe- 
DrroBS. 

Standing  by  and  allowing  building  141, 676 

See  Landing  bt  and  allowing  build- 
INO.     1, 2. 

ADMahxbTSATIOV  —  Exoneration  of  personal 
estate— Charge  on  realty  -  -     646 

See  ExoiYSBATioN  of  Pebsonal  Estate. 

• Locke  King's  Act         -         -  -     877 

See  Locke  King's  Act. 
>  Summons— Sale  of  real  estate  *     280 

See  Aduinistbation  SnuMONs. 

ADXIHIsmATIOK  SUlOtOHB  —  JReoi  E$taie  — 
Power  of  Sale  with  no  Devise  to  Trustees— 15  &  16 
yiet,  0.  86,  s,  47.]    The  Court  has  jurisdiction, 


AD1IIHI8TBATI0K  STTXHOHB— eonetnueci. 

under  15  &  16  Vict.  c.  86,  s.  47,  to  make  an  order 
on  summons  for  the  administration  and  sale  of  a 
testator's  real  estate,  where  the  will  only  gives 
the  executors  a  power  to  sell  such  estate,  and  to 
give  receipts,  without  vesting  the  estate  in  them 
by  devise.    Colman  v,  Tcbneb       -         -     280 

ADULIEBY — ^Evidence  of  husband— Non-accosa 
— Corroboration      -  -  -       41 

See  Evidence  of  Husband. 

AFTIDAYIT — Informality  —  Omission  in  formal 
part  -----  62 
See  Infobmal  AFFiDAvrr. 

Winding-up  Petition    -  -  -     890 

See  Winding-up  Petition.    2. 

AJTEB-AOQUIBED  FSOPERTT  •— Covenant  to 
settle  ....       586 

See  Covenant  to  settle. 

AOBEEMENT — ^Not  under  seal— Corporation — 
Acquiescence  -  -  -     668 

See  Standing  by  and  allowdtg  Build- 
ing.   2. 

ALLOIUENT  OF  8EABXS— Notice  -     660 

See  AccEPTANOE  of  Shabbs. 

AMALOAMATIOK  OF  COMPANIEB— ilMurance 
Assodaiion — Unregistered  Company — Transfer — 
Winding-up — Association  not  dissolved — Absence 
of  Novation — Liability  of  Association  —  Share- 
holders to  contribute.']  The  deed  of  settlement  of 
an  insurance  association,  dated  in  1856,  contained 
clauses  empowering  the  directors,  with  the  sanc- 
tion of  general  meetings,  to  purchase  shares  on 
behalf  of  the  association ;  to  dissolve  the  associa- 
tion; and  to  transfer  the  business  to  any  otlier 
insurance  company. — ^The  association  was  never 
registered ;  and,  in  1858,  it  was  resolved  that  the- 
business  should  be  transferred  to  the  A.  company; 
each  proprietor  in  the  association  to  have  the 
option,  either  of  being  repaid  in  money  the  amount 
he  had  paid  upon  his  association  shares,  or  to 
have  A,  companv  shares  allotted  to  him  in  lieu  of 
his  association  shares. — The  transfer  having  been 
effected  by  deed,  and  the  A,  company  and  the 
association  beinff  both  afterwards  in  Uquidation : 
— Hddy  that  a  shareholder  in  the  association,  who 
had  for  some  of  his  association  shares  received  A. 
company  shares,  and  for  others  cash,  was  liable 
to  be  retained  on  the  list  of  contributories  of  the 
association.  In  re  Bank  of  London  Assubanoe 
Association.    Pabt's  Case  .         -         - 
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^AHHUITT— Forfeiture  of— Scotch  seqnefitration 

See  FoRFEiTtJRE  Clause.  [604 

AHHULLIKO  BEDI8TAATI0V — Bankruptcy  Act^ 
1801,  M.  192,  198— -Deed  of  Arrangement^  (J n- 
reuBonabU  AmourU  of  Composition — Ladies.']  A 
creditors'  deed,  under  the  192nd  section  ol  the 
Bankruptcy  Act,  1861,  may  be  impeached  for  in- 
adequacy of  composition  importing  fraud. — Such 
a  deed,  when  registered,  is  in  the  nature  of  a  re- 
•oord,  and  the  Court  has  power  to  order  the  regis- 
tration to  be  vacated. — Mere  delay  in  applying;  to 
set  aside  a  creditors'  deed  for  fraud,  is  in  itself  no 
ground  for  refusing  such  an  application,  if  the 
position  of  the  parties  bo  not  altered. — Ex  parte 
Savin  (Law  Rep.  1  Oh.  616)  distinguished.  A'x 
jHirte  Williams.    Jn  re  Pcixen      -         -       57 

AiniGIFATIOir— Restraint  on        -         -     564 

See  RBSTBAiirr  on  Anticipation. 

AFPUCATIOir  OF  BATES — Improvement  Commis- 
tioners — Coets  of  Promotum  of  Bill  in  Parliament 
— Injunction']  By  a  Local  Improyement  Act, 
passed  in  1854,  Commissionors  were  incorporated, 
-and  a  district  was  defined ;  and  the  CommissionerB 
wore  empowered  to  cause  to  be  paved,  drained, 
and  otherwisB  improved,  the  town  and  township 
ooinprised  in  the  district,  and  to  be  the  surveyors 
of  highways  within  the  same,  and  keep  the  same 
in  repair ;  to  ^Mo  all  actvS  matters,  and  things  for 
promotin«;  the  health,  comfort,  and  convenience 
of  the  iohabitants"  of  the  district,  whii'h  they 
migiit  deem  or  consider  necessary,  and  "  for  that 
piurposse"  to  "exercse  all  the  powers  vested  in 
them  "  by  the  Act  and  the  Acts  incorporated 
Iherewitii,  amongst  which  were  the  Companies 
€JIau8e6  Actj  and  parts  of  the  Toums  Improvement 
Clauses  Act,  1847. — Tiie  Court  granted  an  injunc- 
tion to  restrain  the  Commissioners  from  applying 
-any  moneys  produced  by  rates  towards  the  pro- 
motion of  a  bill  in  Parliament  the  object  of  which 
was  to  obtain  an  extension  of  their  district.  At- 
torney-Gexeral  v.  West  Habtlepool  Improve- 
ment Commissioners  -         .         -         ~     152 

AFPOIKTMEHT  BY  WILL— Destination  of  Pro- 
perty ineffectudUy  appointed.]  G,  by  liis  will, 
oequeathed  a  lefiisehold  estate  called  S.  H,^  after 
the  death  of  his  wife,  upon  the  snmo  trusts  as  his 
wife  should  declare  with  respect  to  the  disposition 
of  her  residuary  personal  estate  by  her  will ;  and 
in  default  of  any  disposition  by  liis  wife  of  her 
residuary  personal  estate,  or  so  far  as  the  same  (if 
4iny)  should  not  extend,  upon  other  trusts. — C.*9 
wife  survived  him,  and  by  her  will  gave  to  8.  and 
H.y  whom  she  appointed  her  executor?,  '*  all  her 
property  and  estate  known  as  8.  H,,'  in  trust  for 
I*,  for  life;  and  gave  all  her  real  and  personal 
estate  to  S.  and  R.  upon  trust  for  conversion,  and 
upon  trust  out  of  the  proceeds  to  pay  her  debts, 
funeral  and  testamentary  expenses,  and  legacies ; 
•and  gave  *'  the  residue  of  her  property,"  as  to  two 
'thin is,  for  charitable  purposes  : — Held^  that  the 
S.  H.  estate  was  not  oy  the  will  of  the  widow 
-converted  into  her  own  estate,  and  that,  subject 
to  the  lite-interest  of  2*.,  two  thirds  of  it  went  to 
the  persons  entitled  under  C*s  will  in  default  of 
appointment.    Bristow  v.  Skirrow  -         1 

APFOBTIONIDENT— TXHAirr   FOB  UFS  AHD 

BEHAIHDERMAir— Lanefs  Chutes  Act,  s.  74— 
Leaseholds  under  Dean  and  Chapter — Renewal 
Fund — trustees — Eceletiastieal    Commissioners — 


AFFOBTIOmENT— TEVAHT  FOB  UFE  AID 

BEIKAINDEBMAH — continued. 
Tenant  for  Life  and  Remainderman — ApporOon- 
ment  of  Purchase-money -23  &  24  Viei.  c.  124.] 
Leaseholds  under  a  Dean  and  Chapter,  renewable 
by  custom,  were  held  by  trustees  upou  tnut  for  a 
tenant  for  life,  with  remainder  over;  and  the 
trustees  were  directed,  "  two  years  or  sooner  be- 
fore the  time  for  renewal, '  to  bring  a  part  of  the 
rental  into  a  fund  until  a  sufficient  Mum  was  raised 
fcHT  the  renewal,  **  so  that  the  estates  may  be 
always  kept  renewed  ...  for  ever."  In  June, 
1865,  and  ITebruary,  1866,  notices  to  treat  for  parti 
of  the  leaseholds,  then  having  about  thirteen  and 
five  years  respectively  to  run,  were  given  by  a 
railway  company.  At  Lady  Day,  1866,  the  Dean 
and  Chapter  ceased  to  renew  leases ;  and  about 
the  same  date  their  property  was  taken  over  bv 
the  Ecclesiastical  Commissioneis.— The  values  of 
the  two  properties  having  been  assessed  at 
amounts  which,  when  pftid,  and  Invested  in  £3 
per  Cent,  stodc,  gave  a  diminished  income  to  tLe 
tenant  for  life  i—Hdd,  that  the  tenant  for  life  was 
not  entitled  to  be  recouped  the  deficiency  of  in- 
come out  of  the  corpus  of  the  fun  1 — Morret  v. 
Hodges  (27  Beav.  625)  and  Tardiff  v.  Rcbijuon 
(27  6eav.  629,  n.)  considered  and  distinguished. 
In  re  Wood's  Estate  -         -         -    672 

AFPOBTIOHICERT  WHEN  HO  JHEATE— Change 
of  Interest  without  DeaUi  or  Determination— id: ^ 
Will.  4,  c.  22,  a.  2.]  A  settlor,  by  deed,  a^ijinrd 
securities  to  trustees  upon  trust  aftor  his,  the 
settlor's  death,  during  the  minority  of  A.  U  psT 
such  portion  of  the  income  as  they  should  think 
proper,  for  the  maintenance  and  eoLucution  of  i.; 
and  when  A.  should  have  attained  the  age  of 
twenty>one,  and  thenceforth  until  he  should  at- 
tain thirty,  by  and  out  of  the  income  to  pay  to  i. 
such  annual  sum  as  they  should  in  their  oiscrption 
tiiink  proper,  not  exceeding  £5000,  and  accumu- 
late the  unapplied  portion,  and  stand  possessed  of 
the  accumulations  upon  the  trusts  thereiuafter 
declared  concerning  the  fund ;  and  upon  further 
trust,  when  and  so  soon  as  A.  should  have  attained 
thirty,  to  stand  possessed  of  the  funds  and  the 
annual  produce  thereof,  "  upon  trust  that  tliey 
and  he  shall  pay  unto  and  permit "  A.  "and  his 
assigns  to  receive  and  take  the  whole  of  the 
dividends,  interest,  and  annual  produce  of  the 
same,  during  his  life,  for  his  and  tbeur  own  use 
and  benefit,'^  with  limitations  over.  Upon  A.  at- 
taining thirty  i—Held,  thiCt  there  must  be  an 
apportionment  of  the  current  dividends.  Dokau^ 
SON  V.  Donaldson 

AS8I0HBE— Patent    - 
See     Register 
Patents. 

ASSIOHXERT— Debenture  - 

See  Assignment  of  Debenttee. 

For  benefit  of  creditors  -        -    *^ 

See  Assignment  ior  Benefit  or  Cbs- 

DITOBS. 

A88IOHMERT  TOB  BEHEFIT  OF  CBEDIIOB^ 
Neglect  of  Creditor  to  sign— Accession  hff  Ac<l^ 
cence]  A  dibtor  executed  an  assignment  to 
trustees  for  tho  benefit  of  his  creditors  in  con- 
sideration of  thi'ir  covenanting  not  to  **^®  J°2 
proceedings  against  him  for  three  years,  sn»  » 
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A8SIONMEHT  FOB  BENSFIT  OF  CBEDITOBS— 

continued. 
was  provided  that  those  creditors  who  should  not 
execute  the  deed  within  six  months  should  be 
excluded  from  the  benefits  conferred  thereby. 
One  of  the  creditors  neglected  to  sign  the  deed, 
but  acquiesced  in  it,  and  took  no  proceedings 
against  the  debtor: — Heldy  that  such  creditor, 
having  treated  the  deed  as  valid,  and  acquiescea 
in  its  provisions,  was  entitled  to  the  oenefits 
conferred  by  it    In  re  Babeb's  Trusts     -     664 

ASSIOmEBT  OF  DBUKHTUBE—  Company — 
Set-off — Lien — Assignment  Bviject  to  Equities — 
Release  of  Equities — Course  of  Conduct.']  The 
assignee  of  a  chose  in  action  fakes  it  subject  to 
all  equities  available  against  the  assignor;  but 
the  person  entitled  to  such  equities  roay  release 
them,  either  expressly  or  by  implication  arising 
&om  his  course  of  conduct. — The  articles  of  asso- 
ciation of  a  company  provided  that  the  company 
should  have  a  primary  lien  on  the  debentures  of 
any  member  of  the  company  who  might  be  either 
absolutely  or  contingently  indebted  to  the  com- 
pany for  any  amount  or  on  any  account,  aud  that 
the  directors  mi^ht,  aftf^r  any  such  debt  became 
absolutely  payable,  sell  and  transfer  any  de- 
bentures of  the  member  so  indebted  or  liable. 
The  holder  of  certain  debentures,  who  was  also 
a  shareholder,  transferred  his  debentures  in 
August,  1865,  and  the  transferees  were  registered 
as  the  proprietors  of  the  delientures,  and  received 
certificates  to  that  effect  from  the  company.  In 
1866  and  1867  calls  were  made  on  the  shares 
held  by  the  transferor,  which  were  unpaid.  In 
December,  1867,  the  company  fell  into  difficulties, 
and  applied  to  the  transferees  of  the  dclK'nturts  to 
renew  them  for  a  pc  riod  of  three  years : — Held^ 
that  the  company  had  precluded  themselves  by 
their  conduct  from  setting  up  their  lien  for  un- 
paid calls  as  against  the  tmnsferees. — Siggs  v, 
Xorthem  Assam  Tea  Company  (Law  Rep.  4  Ex. 
387)  followed  and  approved.  In  re  NoBTnERN 
Assam  Tea  Company.    Ex  parte  Univebsal  Life 

ASSUBANOB  COMPAKY  -  -  -  -      458 

BAHKBBS — Officers  of  compnny — Companies  Act, 
1862,  s.  100  -  -  -     298 

See  Misconduct  of  Dibectors. 

BAHICEIUPTCY — Execution  creditor — Liquidation 
by  arrangement      >  419,  420,  432 

&e  Execution  Cbeditor.    1—3. 

-Fraudulent  preference — Bankruptcy    Act, 

1869 048 

8ee  Fbaudulent  Pbefebence. 

BILL  OF  EXCHAKOE— By  married  woman  living 
08  feme  sole  -  -  -  -       88 

See  Sepabatb  Estate,  Ltabilitt  of. 

BILL  OF  SALE—BilU  of  Sale  Act  (17  A  18  Vict 
c.  36) — Amgnee  in  Bankruptcy  and  Assignee 
under  a  Bill  of  Sale — Insufficiency  o^  Description — 
Possession  or  apparent  Possession."]  The  object  of 
the  BiOs  of  Sale  Act  (17  &  18  Vict.  c.  36)  is  to 
give,  by  menus  of  registration,  information  to  all 
persons  whom  it  may  concern  that  a  debtor,  or  a 
person  about  to  contract  debts,  has  executed  a 
bill  of  sale  and  thereby  deprived  himself  of  a 
portion  of  his  property.  Therefore,  where  at  the 
date  of  the  execution  and  registration  of  the  bill 
of  sale,  the  assignor  was  lessee  and  manager  of  a 


BILL  OF  SALE — continued. 
theatre,  and  was  described  in  such  bill  of  saliy 
simply  as  "  Esquire  " : — Held,  that  the  description 
was  insufficient,  and  the  bill  of  sale,  notwith- 
standing registration,  null  and  void  against  hi» 
assignee  in  bankruptcy. — A  bond  fide  assignee- 
fur  value  under  a  bill  of  sale  of  household  furni- 
ture and  effects,  immediately  sent  a  person  into 
the  house  to  take  and  keep,  and  who  took  and. 
kept,  possession;  but  the  assignor  down  to  the 
date  of  his  bankruptcy  continued  to  live  in  the 
house  and  use  the  furniture  as  before : — Eeldy. 
that  the  furniture  and  effects  were  in  the  posses- 
sion or  apparent  possession  of  the  bankrupt 
within  the  meaning  of  the  BUla  of  Sale  Act. 
Ex  parte  Hooman.    In  re  Yining     -  -     6S 

BOHD — ^Railways  Abandcnmcnt  Act — Applicatioa 
of 618 

See  Railways  Abandoniient  Act. 

BOEBOWnrO  TOWISBA— Company— Directors — 
Power  to  charge  Calls — Disposition  of  Property 
after  Commencemeni  of  Winding-up — Unlimited 
Company — Insurance  Company^ Set-off  of  Debt 
against  Calls — Companies  Act,  1862,  ss.  101,  153.} 
The  deed  of  fecttlcment  of  an  insurance  company 
contained  no  express  power  of  borrowing,  but 
empowered  the  directors  to  do  and  execute  all 
acts,  deeds,  and  things  necessary,  or  deemed  by 
them  proper  or  expedient,  for  carrying  on  the 
concerns  and  business  of  the  company,  and  to  do, 
enforce,  perform,  and  execute  all  acts  and  things 
in  relation  to  the  company,  and  to  bind  the  com- 
pany,  as  if  the  same  were  done  by  the  express 
assent  of  the  whole  body  of  members  thereof : — 
Held,  that  the  directors  acted  witiiin  their  powers 
in  borrowing  money  from  the  bankers  of  the 
company  to  meet  pressing  demands  upon  the 
company,  and  charging  the  proceeds  of  a  call 
already  made,  but  not  immediately  payable,  with 
the  repayment  of  the  loan ;  and  that  two  of  the 
directors  who  had  become  sureties  for  the  com- 
pany, and  had  repaid  the  loan,  were  entitled  to 
the  benefit  of  the  charge  on  the  call. — Betweert 
the  presentation  of  a  petition  to  wind  up  an  in- 
surance company  and  the  winding-up  order,  the 
directors,  being  in  negotiation  for  the  transfer  of 
the  company's  business  and  liabilities  to  another 
company,  and  being  pressed  by  the  company'ti 
bankers  for  payment  of  their  overdrawn  account, 
passed  a  resolution  giving  the  bankers  a  charge 
on  the  proceeds  of  calls  made  before  the  pre- 
sentation of  the  petition,  and  gave  their  own 
promissory  note  for  the  amount  of  the  debt,  as 
sureties  for  the  company : — HeZd,  that  the  charge 
on  the  calls,  having,  under  the  circumstances, 
been  given  with  the  bond  fide  intention  of  pro- 
venting  the  ruin  of  the  company,  ought  to  be 
confirmed  by  the  Court  in  the  exercise  of  the  dis- 
cretion given  to  it  by  the  Companies  Act,  1862, 
s.  153;  and  that  the  directors,  having  paid  the 
debt  of  the  bankers,  were  entitled  to  a  lieu  on  the 

fjroceeds  of  the  calls. — A  shareholder  in  an  un- 
imited  company,  which  is  being  wound  up  by 
the  Court,  may  be  allowed  to  set-off  a  debt  duo 
to  liim  from  the  company  on  an  independent 
contract,  against  calls  made  on  his  shares  under 
the  winding-up,  and  this  rule  applies  to  an  in- 
surance company  whose  deed  of  settlement  pro- 
vides that  the  policies  shall  restrict  the  liability 
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MXSOWIKG  POWERS— oorOtntied. 

of  the  shareholders  to  the  amount  of  their  ahares 
of  the  iml»cribed  capital  of  the  company.  In  re 
International  Life  Abscravce  Societt.  Gibbs 
AND  West's  Case       -         -         -         -     812 

8. Ckmpanif — CaU— -Mortgage  of  future 

CkilU.']  Under  a  power  to  "  pledge,  mortgage,  or 
-charge  the  works,  hereditaments,  plant,  property, 
«nd  effects  of  the  company/'  in  order  to  secure 
the  repayment  of  moneys  borrowed,  the  proceeds 
of  a  call  already  made,  but  not  yet  paid,  may  be 
•charged,  but  not  the  proceeds  of  a  future  call. 
In  re  Sankbt  Brook  Coal  Ck>MPANT.    (So.  2.) 

[881 

CALU—Ezecntors  of  deceased  shareholder  477 
See  Deceased  Shareholdeb. 

Indemnity  against — Sale  of  shares     -      47 

See  GtJSTOM  of  Stook  Exchange. 

LiabiUty  for— Specialty  debt  448,  689 

See  Speclalty  Debt.    1,  2. 

lien  for  -  -  -  -  -     468 

See  AssTGNVENT  OF  Dbbentubb. 

Power  to  charge  -  -        818,  881 

See  Bobbowing  Fowebs.    1, 2. 

'CAKAL — Company — Jurisdiction  to  wind  up  881 
See  WiNDiNQ-up  Petition.    1. 

Bight  to  take  water  from— Copper-works  141 

See  Standing  by  and  allowing  build- 
ing.   1. 
CASEB—Bnjden  v.  WiUett  fLaw  Eep.  7  Eq.  472^ 
ooDsidered    -  -  -  -       86 

See  Death  coutled  with  a  Contin- 
gency. 

CapdevieOe,  Be  (2  H.  &  C.  985)  followed 

See  Succession  Duty.  [888 

Claveriwfe  Case  (5  Ves.  C90)  considered 

[141 
See  Standing  by  and  allowing  build- 

INO.     1. 

CloggUmn  v.  WaUott  (13  Sim.  523),  not  fol- 
lowed .  -  -  -  660 
See  Special  Poweb. 

Ihmraven  (Earl  of)  v.  LlevsfUyn  (15  Q.B.  791) 

considered    -  -  -         -     106 

Fry  V.  Capper  (Kny,  163),  commented  on  664 

See  Bestbaint  on  Anticipation. 

Gould  V.  Gould  (2  Jur.  (N.S.)  484)  followed 

See  Poweb,  Genbbal  ob  Special     [820 

Henderttm  v.  Lactm  (Law  Bep.  5  Eq.  249) 

considered    -  -  -  -       78 

See  Vabianoe  between  I^bospbctus  and 

MEMOBANDXnf. 

Bigge  v.  Northern  Aeeam  Tea  Company  (Law 

Bep.  4  Ex.  38)        -  -         -     468 

See  AsaiGNVENT  OF  Debentube. 

Mefford,  In  re  (6  Jur.  (N.S.)  796)  followed 

[688 
See  Costs  of  Payment  out  of  Coubt. 

' MtUom  V.  Aufdry  (5  Ves.  465)  disapproved 

See  SuBViYOBSHiP.  [852 

Morree  v.  Hodges  (27  Bear.  625)  distin- 
guished -  -  -  -  678 
See  A  ppobtionment— Tenant  for  Life 

AND  BbMATNDEBMAN. 


CASXB—eonUnued, 

Mouseley*8  Trusts,  In  re  (:iK.  &  J.86,B.)fol- 

lowed  -  -  -         -    881 

See  Costs  of  Payment  out  of  Conrr. 

Pembrooke  v.  Friend  (1  J.  &  H.  132)  com- 
mented on  -  -  -  -  877 
See  Locke  King's  Act. 

PyrTce  v.  Waddingham  (10  Hare,  1)  con- 
sidered -  -  -  -  448 
See  Doubtful  Title. 

S6berison,Infe  (23  BeaY.433)noifoUowcti 

[633 
See  CJosTS  of  Payment  out  of  C3oi:bt. 

Savin,  Ex  parte  (Law  Bep.  1  Ch.  616)  dis- 

tiDguished    -  -  -  -      67 

See  Annulling  Bbqibtbation. 

Sheffield  y.  KenneU  (4  De  G.  &  J.  593)  fol- 
lowed -  -  -  -  36 
See  Death  coupled  'with  a  Gosnx- 

OENCY. 

Smithes  TruMts,  Ifc  (12  W.  R.  933)  followed 

See  Succession  Dcty.  [388 

StewaH  v.  Austin  (Law  Bep.  3  Eq.  2S9) 

considered    -  -  -         -.      78 

See  Yablaxcb  between  Pbospbctus  ak) 
Memobandum. 

Tardif  t.  Bdnnsim  (27  Beay.  629,  n.)  dis- 
tinguished -  -  -  -  673 
See  Appobtionment — Tenant  fob  Life 

AND  BeMAINDEBMAN. 

Tivert&n  Marhet  Act,  In  re  (26  Beay.  239) 

not  followed  -  -  -    533 

See  Costs  of  Payment  out  of  CJotbt. 

WaUaoe    y.    Attorney- General   {Law  Bep. 

1  Ch.  1)  distinguished       -         -    833 
See  Succession  Duty. 

Wilmoes  Thtits  (Law  Bep.  7  Eq.  532)  dis- 
cussed -  -  -  -  294 
See  Death  befobb  "  Payable." 

OHAIEFBRTT— 3fa«fi<afiafio0— Mosfer  and  Servant 
—Jurisdiction  of  Court  of  Equity,']    A  secretary 
of  a  company  was  prosecuted  by  a  shareholder 
for  issuing,  in  his  capacity  as  secretary,  a  hW 
balance-sheet.     The  prosecution  &il^,  and  the 
secretary  was  maintained  in  an  action  for  malicious 
prosecution  against  the  shareholder  (in  which  Le 
obtained  a  yerdict  for  £50  damages)  by  a  resolih 
tion  of  the  directors  authorizing  the  secretary  to 
instruct  the  company's  soliefton  to  take  sneh  pnv 
ceedings,  at  the  company's  expense,  with  refereno' 
to  the  prosecution  as  they  might  be  adriaed.   It 
was  admitted  that  the  &ct  of  the  sMuntsDtfKe, 
though  known  to  the  parties  in  the  action,  wooM 
not  haye  been  a  good  plea : — ^The  Comt  refiised. 
at  the  suit  of  the  shareholder,  to  restrain  the  t»xs- 
tion  of  costs,  and  subsequent  proceedings  in  the 
action,  and  left  the  question  of  maintenaoce  to  be 
dealt  with  by  the  court  of  law. — Qwere,  in  what 
cases  a  master  is  entitled  to  maintain  litigation  by 
his  servant    Elborouoh  «.  Aybes  -        -    867 

» 

GHABOS— Calls  — 0>mpany's  borrowinf?  powew 
See  BoBROWiNG  Powebs.  1, 2.  [3ft  333 

Debts      -         -         -         .        -    »« 

See  Exonebation  of  Pebsonai.  Ebtate. 

0HABIT7— Gift  to  establish  hospital  -  ^ 
Kce  Gift  to  establish  HosprriL. 


Eq.  Vot.  X.] 
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-eorUinued, 

Gift   to   such  charities  as  trustees  should 

think  proper  ...     668 

See  Gift  to  sttch  Ghabitics  asTbustees 

SHOULD  THIKK  FBOPEB. 

Secret  trust        -  -  -         -     488 

See  Sbcbet  Tbust. 

CBZLDBSK — ^Illegitimate — Designatio  penonm 

See  Illxoitimate  GmLDBEzr.  [160 

CHOSE  IH  AXftlXXS — Assignment — Equities  of 
assignee  ....  468 
See  AssioKMEHT  of  Debentube. 

Wife's      -----     689 

See  Beduotion  zkto  PosaBBsiOK. 

CLAIM  VOB  TUTUBE  BEirr--Oompany  reducing 
its  capital — Claim  by  lessor  -  884 
See  E^rcrnoN  of  Capital  and  Shabes. 

CLASS — SnrviTorship  —  "Other  surviving"  read 
**  Other"      -  -         -         -       " 

See  SuBTivOBSHiP. 

Vesting— "Payable"   -  -         - 

See  Death  befobb  "Payable." 

COmOTTAL  inVDEB  BEBTOBS  ACT,  1869  (32  A 

33  Vict,  c,  62)— Order  for  Payment  of  Costa— Com- 
mittal.'] An  order  of  the  Court  for  payment  of 
costs  constitutes  a  debt  ^thin  the  Vtitors  Act, 
1869  (82  &  S3  Vict.  c.  62),  capable  of  being  en- 
forced by  committal  to  prison  for  a  term  not  ex- 
ceeding six  weeks,  under  sect.  5,  in  default  of 
payment  of  the  debt  or  instalments.  Hewitson  i^. 
SHEBwnr  ----.-       68 

COKFAHT— Acceptance  of  shares  -  -     659 

See  AccEPTANOB  of  Shabes. 

Action  against  secretary — Maintenance  b 


? 


directors       -  -  -  -     86' 

See  Chamfebtt. 
Amalgamation   -         -         -  - 

Sei  Amaloamation  of  Cohpandsb. 

Bonrowing  powers         -  -         812/881 

See  BoBBOWiNG  Powebs.    1,  2. 

Calls— Charge  on         -  -        812, 881 

See  Bobbowdto  Powebs.    1,  2. 

•  Canal  company — Jurisdiction  to  wind  up 

See  Winding-up  Petition.    1.         psi 

•  Debenture — Lien  for  calls       -         -     468 

See  Assignment  of  Debentcbe. 

•  Deceased  shareholder   -  -         -     477 

See  Deceased  Bhabeholdeb. 

-  Directors— Misappropriation  of  funds      298 

See  Misoonduct  of  Dibeotobs. 

■  Directors — Security  given  to  -         •     169 
See  Fbaitdulemt  Pbefebence. 

-  Disposition  of  property  after  winding-up  812 

See  BoBBOWiNO  Powebs.    1. 

-  Liability  of  shareholder — Specialty  debt 

See  Sfeoialty  Debt.    1,  2.       [448,  629 

-  Misrepresentation  in  prospectus         -     608 

See  Misbepbesentation  in  PBOflFBeriTS. 

-  Place  of  business — Service  of  petition      890 

See  Winding-up  Petition.    2. 

-  Tmnsfer  of  shares        -         -         -     479 

See  Tbansfeb  of  Shabes. 

-Transfer  of  shares — Custom  of  Stock  Ex- 
change  -  -  -  -       47 

See  custom  of  Stock  Exchange. 


GOXPAKT— oonitniiecL 

Unregistered      -  -         -  -     622 

See  Amalgamation  of  Companies. 
—  Unregistered      -  -         -  -     448 

See  Speoialtt  Debt.    1. 

Unregistered  mortgage  by  directors  -     615 

See  Unbegistebed  Mobtgage. 

— ^  Variance  between  prospectus  and  memo- 
randum -  -  -  -  78 
See  Yabiance  between  Pbospectus  and 
Memobandum. 

Windingup  petition     -  831,  890,  408 

See  Winding-up  Petition.   1 — 8. 

OOXPEHBATIOK  —  Lands  Clauses  Act— Lease- 
holds -  ..  .  _  672 
See  Appobtionment— Tenant  fob  Life 

AND  ReMAINDEBMAN. 

Vendor  and  purchaser — Title  to  mines — 

Bight  to  rescind  contract  -  -     212 

See  Bbsctnding  Contbact. 

COXPOSITIOV— Unreasonable  amount  of— Credi- 
tors' deed  -  -  -  -  67 
See  Annulling  Beoiotbation. 

OOXFOSITIOK DEED— Creditornot executing  664 
See  Assignment  fob  Benefit  of  Cbe- 
ditobs. 

001EFUL90ET  POWEBS— Towns  Improvement 
Act    -         -  -  -         -     864 

See  Sewers. 

COMFULSOBT  FUBCEA8E— Costs  -  -     671 

See  Costs  undeb  Act  of  Pabliament. 

OOVGEALEDFBnrOIPAL— Share  jobber  -  47 
See  Custom  of  Stock  Exchange. 

COniUTiOK — Legacy  on  condition  of  conveying 
real  estate    -  -  -  -     488 

Bee  Lien  fob  Legacy. 

COHDITIOESOF  SALE— Bight  to  rescind  contract 
See  Rescinding  CcnnsACT.  [212 

COVEIBHATIOV  OE  SALES  ACT— (25  &  26  Viet, 
c.  lOS)— Practice— Servioe  of  Petition.']  A  Peti- 
tion under  25  &  26  Vict.  c.  108,  s.  2,  by  trustees 
of  settled  land  with  power  of  sale,  exerciseable 
with  the  consent  of  the  tenant  for  life,  for  leave 
to  sell  the  land  and  minerals  separately,  need 
not  be  served  on  the  beneficiaries  entitled  in 
remainder.   In  re  Pbtse's  Estates  -         -     581 

OOHSERVATOBS  OF  BJNZEL—Naviaable  River— 
NuiManee — Coneervancy — Right  to  aoate  Nuisance 
— Right  to  sue — Harbour  ^  Docks,  and  Piers  Clauses 
Act,  1847  (10  Viet.  e.  27),  s.  12— General  Pier  and 
Harbour  Act,  1861  (24  <fc  25  Vict.  c.  45),  s.  14—25 
Vict.  c.  19,  s.  25.1  By  a  public  Act  passed  in  the 
reign  of  Henry  VlII.  the  corporation  of  the  city 
of  jExeter  were  empowered  to  remove  obstructions 
to  the  navigation  of  the  river  Exe,  paying  com- 
pensation to  the  owners  of  the  soil  where  the 
obstoiictions  were  situated : — ITeZdE,  first,  that  this 
Act  did  not  confer  the  conservancy  of  the  river 
on  the  corporation:  secondly,  that  it  did  not 
entitle  the  corporation  to  file  a  bill  in  equity  to 
restrain  the  erection  of  a  pier  in  the  river ;  and, 
thirdly,  that  it  did  not  confer  any  right  or 
privilege  on  the  corporation  within  the  meaning 
of  sect.  14  of  the  General  Pier  and  Harbour  Act, 
1861,  so  as  to  prevent  the  erection  of  a  pier  in 
the  river  without  their  consent  being  obtained. 

COBPOBATION  OF  EXETEB  V.  EaBL  OF  l&VON     282 
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COVBOLIDATXB  0SDES8,  Schedule  I— Fcesand 
charges  of  special  examiner  -  189 
See  Sfeoial  Examines. 

OOHTEMPT — ^Process  of — ^Non-payment  of  costs — 
Debtors  Act,  1869  -  -  -       68 

See  GoMuiTTAL  under  Debtobs  Act. 

COHTDfOEHT  XEMAIHDEB  -         -     501 

See  ExEGUTOBT  Gift. 

COHTBIBTfTIOH— Co-sureties  by  separate  instru- 
ments -  -  -  ■  -  589 
See  Go-SuRETiES. 

COHTHIBTJTOBY — Acceptance  of  slinres  -  659 
See  Acceptance  of  Shabks. 

Amalgamation   -  -  -  -     622 

See  Amalgamation  of  Companies. 

Executors  of  deceased  shareholder    -     477 

See  Deceased  Shabeboldeb. 

LiabUity— Specialty  debt       -         448,  629 

See  Specl^tt  Debt.    1,  2. 

Misrepresentation  in  prospectus        -     503 

See  Misbepbesentatioh  in  Pbospectits. 

Transfer  of  shares        -  -  -     479 

See  Tbansfeb  of  Shabeb. 

Variance   between  prospectus  and  memo- 
randum       -  -  -  -       73 
See  Vabiancb  between  PBOSPEOTrs  and 
Memobandum. 

C0FFEBW0SE8— Easement  to  take  water  from 
canal  .«  -  -  -     141 

See  Standing  bt  and  allowing  build- 

INO.    1. 

COPYBIOBI — ^Foreign  dramatic  work — Transla- 
tion -----  108 
See  Intebnational  Copybiqht. 

COBFOBATIOK  —  Agreement  not  under  seal — 
Acquiescence  _  -  -     678 

See  Standing  bt  and  allowing  build- 
ing.   2. 

COSTS — Committal  for  non-payment  of— Debtors 
Act,  1869     -  -  -         -       58 

See  Committal  undeb  Debtobs  Act. 

Compulsory  purchase — Act  of  Parliament  671 

See  Costs  undeb  Act  of  Parliament. 

Costs  in  the  cause — Motion  reserved  to  the 

hearing        -  _  -  -     567 

See  Co^  in  the  Cause. 

County  Court— Transfer  of  cause  to  Chancery 

See  County  Coubt  Jurisdiction.      [683 

Lands  Clauses  Act       -  -  -     612 

See  Costs  undeb  Lands  Clauses  Act. 

Mortgage  suit — Puisne  mortgagee     -     447 

See  Costs  in  Mobtgage  Suit. 

Payment  out  of  Court — ^Matter  transferred 

from  Court  of  Exchequer  -  -     582 

See  Costs  of  Payment  out  of  Coubt. 

Petition  to  appoint  additional  trustee        45 

See  Costs  out  of  Income. 

Taxation  of        -  -  -  -     165 

See  Taxation  of  Costs. 


Trustees — Unnecessary  suit    - 
See  Tbustees'  Cosi's. 


*     664 


COSTS  IK  HOBTOAOE  SUIT— Pu/«ne  Incumbrance 
— Sale  of  Mortgaged  Property.]  Where,  at  the 
instance  of  a  mortgagee  Plaintiff,  a  decree  is 


006T8  DT  XOBTGAOE  BUTI-^ontinued, 

made  for  sale  of  the  mortgaged  property,  and  s 
puisne  mortgagee  concurs  in  a  conveyance  to  a 

Purchaser  under  the  decree,  such  puisne  incnm- 
ranoer  is  not  entitled  to  any  costs  in  respect  of 
such  concurrence  unless  the  prior  incumbrancer 
has  been  paid  in  full.    Wonhax  v.  Machin    447 

COSTS  IN  THE  CATTSE—ilTo^ion  ordered  to  stand 
over  tiU  Hie  Hearing.']  In  a  suit  to  restrain  the 
erection  of  a  jetty  in  a  river,  a  motion  for  an 
injunction  was  ordered  to  stand  over  till  the  hear- 
ing, and  no  direction  was  given  as  to  costs.  At 
the  hearing  a  decree  was  made  for  a  perpetini 
injunction,  with  costs,  but  the  costs  of  the  motion 
were  not  mentioned  in  the  decree:— ^eU, that 
the  costs  of  the  motion  were  costs  in  the  cause. 
Mo(  NSBY  V.  £abl  of  Lonsdale.  Attobitet- 
Genebal  v.  Eabl  of  Lonsdale       -         -    5S7 

COSTS  OF  PATMEHT  OUT  OF  OOUBT  — Cbn- 

pultory  Purchase  of  Land — Purehaee-^money  foid 
into  Court — ChtU  of  Payment  out  of  Court  to 
Person  absolutely  entitled — Cosle  not  provided  for 
hy  Act]  Under  the  compulsory  powers  of  sn  Act 
of  Parliament  (7  Geo.  4,  c.  Ivii.)  a  public  body 
purchased  part  of  a  settled  estate,  and  paid  the 
purchase  money  into  the  Court  of  Exchequer.  The 
Act  provided  that  money  so  paid  in  should  be 
reinvested  in  the  purchase  of  land,  and  that  Ihc 
public  bodv  bhoula  pay  the  expenses  of  all  par* 
chases  to  be  made  in  pursuance  of  the  Act  :— 
Scldj  that,  although  it  was  a  matter  tnmsfen^l 
from  the  Court  of  Exchequer,  the  Court  of  Chf»n- 
cery  had  no  power  to  order  the  public  body  to  pay 
the  costs  of  a  Petition  for  the  payment  of  the  fim>l 
to  persons  who  had  become  absolutely  entitled  to  if. 
—In  re  Metford  (6  Jor.  (N.S)  796\  In  re  Mmadeff* 
Trusts  (4  K.  &  J.  86,  n.),  and  Ex  parte  Ectksi- 
astical  Commissioners  (5  N.  K.  483),  followed. — 
In  re  Fobertson  (23  Beav.  433),  and  In  re  Titertou 
Market  Act  (26  Beav.  239),  not  followed.  In  rf 
HAiaiisoNS Estate    -  -  -         -    632 

COSTS  OUT  OF  TSCQKE—Legaey^  Tenant  for 
Life  and  Remainderman — Soie  Trustee — Appoint- 
ment of  Additional  Trustee — Costs  of  Petitiun.] 
Where  a  legacy  had  been  bequeathed  to  a  sole 
trustee  upon  trust  for  a  tenant  for  life,  and  tlien 
for  reversioners  absolutely,  the  costs  of  a  Petitiou 
by  the  reversioners  for  the  nppointment  of  aii 
additional  trustee  were  ordered  to  bo  paid  by  tho 
Petitioners,  and  not  out  of  the  oorptu  of  the 
legacy.    In  re  Bbaokenbubt's  Tbustb      -      45 

OOSTS  UVDER  ACT  OF  PATlLTATIfCTT— Cwj- 
pulsory  Purchase--Costs^H  d:  4  Viet,  c  87,  *.  411] 
An  express  power  oontainerl  in  an  Act  of  Parlia- 
ment to  award  certain  specified  costs : — Held,  n<it 
to  exclude  the  inherent  jurisdiction  of  the  Conri 
of  Chancery  over  the  costs  of  proceediogs  autho- 
rized by  the  Act.    In  re  Spitalfields  Scbools, 

AND  COHMISBIONEBS  OF  W0OD6  AND  FOBESn     671 

COSTS  UHBEB  LANDS  CLAUSES  ACT— Pwe^w- 
money — Interim  Investment  on  Seal  Seemity-- 
Costs.]  Upon  an  order  lor  an  interim  investment 
on  real  security  of  purchase-money  paid  intf> 
Court  under  the  Lands  Clnuses  Act  i^Udd,  that 
tho  costs  of  the  interim  investment  must  be  |»«« 
by  the  company,  but  not  the  costs  of  any  8«hse- 
quent  investment  in  land.    In  re  Flemon's  Tb^?2 
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CO-SUBXTIEB— Sureties  by  separate  Instruments,'] 
A  bond  was  executed  b^  a  principal  and  two 
sureties.  One  of  the  sureties  compounded  with  his 
creditorsy  and  by  the  terms  of  the  bond  the 
moneys  secured  became  immediately  payable. 
After  this  the  Plaintiff  entered  into  a  separate 
bond  to  become  liable  for  the  whole  amount;  and 
upon  the  principal  becoming  insolvent,  the  creditor 
sued  the  Plaintiff  and  obtained  payment  of  the 
amount  due.  The  Plaintiff  filed  his  bill  against 
the  other  surety  in  the  first  bond  for  contribution  : 
—Held,  upon  the  parol  evidence  (which  the  Court 
considerea  to  be  aidmissible),  tUat  a  co-suretvship 
was  intended  by  tbe  parties ;  but  that  even  if  the 
Defendant  had  not  known  of  the  Plaintiff's  surety- 
shipf  the  Plaintiff  would  still  have  been  entitled 
to  contribution  as  against  him.  Whttinq  v. 
Burke  .-.--.     5g9 

COUNTY  COXTBT  JUBIflDICTIOH  —  IVoiw/w — 
Order  of  County  Court  to  pay  Costs  after  Transfer 
discharged.']  After  an  order  by  a  Gonnty  Ck>urt 
to  transfer  a  cause  to  the  Ck)urt  of  Chanoeryf  the 
jorisdiction  of  the  Oounty  Court  is  gone,  and  an 
order  by  it  that  the  Plaintiff  should  pay  costs  was 
discharged  .without  prejudice  to  any  order  the 
Court  of  Chancery  might  make  as  to  the  costs. 
Habes  v.  Lba  -  >  -  -     688 

COVEHAHT— To  settle  future  property      -     685 
See  CovKNANT  TO  Settle. 

COVEKAHT  TO  SSTILE  ^  After-acquired  Pro- 
P^ty— Vested  Remainder  in  Land.]  By  a  mar- 
riage settlenaent,  the  intended  wife  and  husband 
severally  coTcnanted  with  the  trustees,  that  in 
case  the  marriage  should  bo  solemnized,  all  the 
e8tate,  property,  and  effects,  both  real  and  per- 
Sfmsl,  which  the  husband  and  wife,  or  either  of 
them,  in  right  of  the  wife,  **  shall  at  any  time 
or  times  during  the  said  intended  coverture  be- 
come seised  or  possessed  of,  or  entitled  to,"  slionld 
be  settled.  At  the  date  of  the  settlement  and  of 
the  marriage  the  wife  was  entitled  to  a  vested 
remainder  in  land,  expectant  on  the  death  of  a 
tenant  for  life,  who  outlived  the  coverture : — Heldj 
that  the  land  was  not  subject  to  the  trusts  of  the 
Bcttlement.    In  re  Vedder'b  Settlemekt  Trusts 

[685 

C'BEDITOS — ^Non-execution  of  composition  deed 

[664 
See  AssiONUENT  fob  Benefit  of  Cbe- 

DITOR. 

Secured,  proof  by,  in  winding-up       -       11 

See  Cbeditor  holding  Security. 
CBEDITOB  HOLDnre  8ECTJSITY  —  Proo/  tit 
Winding-up  —  Proof  against  Thoo  Estates — In- 
terest— Delivery  up  of  Securities.]  A  secured  cre- 
ditor cannot  be  deprived  of  his  security  until  ho 
has  been  paid  in  full  the  principal,  interest,  and 
costs  due  thereon.  A  holder  of  bills  of  exchange 
|irawn  upon  and  accepted  by  company  A.  and 
indorsed  by  company  B.  proved  the  oi lis  against 
both  companies,  which  were  in  liquidation,  and 
received  dividends  from  both  estates.  The  liqui- 
dator of  company  A.  applied  for  an  order  for 
delivery  ud  of  the  bills  on  pavment  of  a  balance 
arrived  at  Dy  treating  all  dividends  paid  by  com- 
pany i4.  as  applied  in  reduction  of  principal,  and 
those  paid  by  company  B,  as  appli^  first  in  pay- 
ment of  interest,  and  then,  as  to  the  surplus,  in 
iwuction  of  the  pnncipil :  —  Held,  that  the 
Eq.— Vol.  X.  3 


:  CBEDITOS  HOLDIKa  BECUBMY— continued. 

I  balance  was  calculated  on  an  erroneous  principle, 
I  and  that  the  creditor  could  not  be  required  to 
I  deliver  up  the  bills  until  he  received  his  principal, 
interest,  and  costs  in  full.    In  re  Joint  Stock 
Disoount  Company.     Warrant  Finance  Com- 
pany's Case.    (So.  2.)         -  -         -       H 

CSEBIT0B8*  DEED— Annulling  registration  67 
See  Annulling  Eegistration. 

Plea  of  assignment  by  -  -     398 

See  Plea  of  Asbionment  to  Trubtebs. 

Unreasonableness  of  amount  of  composition 

<8^  Annulling  Registration.  [67 

CUBBEHT  ACCOUHT— Security  for  balance  467 
See  Security  fob  Balance. 

GirSTOK  OF  STOCK  ZXICEAXQiE—Company^SaU 
of  Shares — Indemnity — Conce€iled  Principal]  A.j 
through  his  broker,  sold  shares  to  a  jobber,  from 
whom  B.  had  agreed  to  purchase  the  same 
number  of  shares,  giving  the  name  of  C^  one  of 
his  workmen,  as  the  person  to  whom  the  shares 
were  to  be  transferred.  A.  executed  the  transfer 
to  (7.,  and  afterwards  received  the  purchase- 
money  ;  but  from  the  winding-up  of  the  company 
the  transfer  was  not  registered,  and  the  shares 
still  remained  in  the  name  of  ii. : — Hddf  that  B., 
as  the  real  purchaser  and  equitable  owner,  was 
bound  to  indemnify  A.  against  nil  calls  in  respect 
of  the  shares.    Castellan  v.  Hobson       -       47 

DAMAGES  UHDEB  CAIBK8'  AXTI-^atent— Expi- 
ration— Equit€ible  Belief — Damages.]  The  Court 
will  not''  entertain  a  bill  for  the  mere  purpose  of 
giving  relief  in  damages  for  the  infringement  of  a 

Satent  when  the  bill  has  been  filed  so  imme- 
iately  before  the  expiration  of  the  patent  as 
to  render  it  impossible  to  have  obtained  an  inter- 
locutory injunction.    Bbttb  v.  Gallais     -     892 

DEATH — Before  share  payable        -  -     224 

See  Death  before  '*  Payable/' 

Bequest  referiing  to,  with  words  of  con- 
tingency -  -  -  -  86 
See  Death  coupled  witji  a  Contin- 


gency. 
One  of  three  oo-Plainti£fs 

See  Revivor  and  Supplement. 
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DEATH BE70BS  ''VAYABLE'*—WiU— Construc- 
tion— Gift  to  Individuals  at  Twenty-one— Gift 
over  before  ^payable."]  A  testator  devised  his 
residuary  real  and  personal  estate  to  trustees, 
upon  trust  to  pay  the  income  to  his  son  during 
his  life,  and  after  his  decease  to  sell  the  same,  and 
to  pay  and  divide  the  proceeds  among  the  testator's 
eleven  grandchildren,  nominaJtim^  as  and  when 
they  should  respectively  attain  twenty-one ;  and 
if  any  of  such  grandchildren  should  die  before 
such  share  should  become  payable,  without 
leaving  any  child  him  or  her  surviving,  then  the 
share  of  any  grandchild  so  dying  was  to  go  to 
the  survivors;  but  in  case  any  of  such  grand- 
children should  die  before  his  or  her  share 
should  become  payable,  leaving  any  child  or 
children  him  or  her  surviving,  then  the  share 
of  him  or  her  so  dying  was  to  go  to  his  or  hor 
children :— ifeW,  that  the  word  ** payable"  in  the 
gift  over  mast  be  construed  "vested,**  and, 
therefore,  that  the  share  of  a  grandchild  who 
attained  twenty-one,  and  died  in  the  lifetime  of 
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DEATH  BEFOBS  "  PAYABLE  ""—ctyrUinued, 

the  tenant  for  life,  did  not  pass  ander  the  gift 
over,  but  was  payable  to  his  legal  personal  repre- 
sentative.  In  re  Wilmott't  Tiiuts  (Law  Rep.  7 
£q.  532)  discussed.    Hatdon  v.  Bose        -     284 

DEATH  GOITFLED  WITH  A  COHnVOEECT  — 

Will — Chnttruction — Vesting.}  Bequest  to  A.  for 
life,  and  after  the  death  of  A.,  then  if  A,  shall 
*'  leave  issue,"  upon  trust  to  transfer  the  share 
of  A.  to  **such  "  issue  equally  if  more  than  one 
when  and  so  often  as  they  shall  severally  and 
respectively  attain  twenty-one,  with  a  trust  for 
maintenance  in  the  meantime ;  and  in  case  of  the 
death  of  A.  ^  leaving  no  issue/'  or  if  A,  should 
happen  to  ^'  leave  issue,"  then  upon  the  deatli  of 
"  such "  issue  under  twenty-one,  over ; — Held, 
that  the  contingency  of  surviving  A.  was  part  of 
the  gift  to  ^.  <  issue,  and  that  therefore  three 
children  of  A,  who  attf^ned  twenty-one,  but  di^ 
in  her  lifetime,  took  nothing;  but  that  one 
child  who  alone  survived  A,  took  the  whole. 
Bryden  v.  WtUett  (Law  Rep.  7  Eq.  472)  observed 
upon ;  Sheffield  v.  Kennett  (4  De  G.  ft  J.  593)  fol- 
lowed.   In  re  Watson's  Tbusis     -         -       86 


Assignment  of        -  -     468 

See  AsBiOKMENT  or  Dbbentube. 

DSCOBASED  BHABEHOLDEB^-Jbtnt  Stock  Com- 
pany —  Executort — Payment  of  Legacy — Svb- 
iequent  Winding^ip — lAability  for  CaUs.']  The 
executors  of  a  shareholder  in  a  joint  stock  com- 
pany, which  was  a  going  concern  at  the  time  of 
the  testator's  death,  paid  a  legacy  under  his  will 
without  providing  for  any  contingent  liability  in 
respect  of  the  shares  which  they  retained  imsold. 
The  company  was  subseqently  wound  up*  &nd 
the  executors  were  placed  on  the  list  of  contribu- 
tories: — Held,  that  they  were  liable  to  pay  the 
amount  of  the  legacy  in  satisfaction  of  calls. 
Tatlob  v.  Tatlob     -         -         -         -     477 

liability-Specialty  debt       -         448,629 

See  Specialtt  Debt.    1,  2. 

DEGLABATIOH  07  TITLE  ACT,  1862  (25  &  26 
Vict.  c.  67),  8$.  8, 9, 1 1— Practice.']  A  certificate  of 
the  Petitioner's  title  having  been  made  by  the 
Chief  Olerk  upon  Petition  under  the  Declaration 
of  Title  Act,  1862,  the  Court,  pursuant  to  ss.  8,  9, 
and  11  of  the  Act,  ordered  the  declaration  esta- 
blishing the  Petitioner's  title  to  be  made  at  the 
end  of  three  months ;  security  to  be  given  by  the 
Petitioner,  to  the  amount  of  £40,  for  payment  of 
the  costs  of  any  person  who  might  successfully 
oppose  the  declaration  of  title ;  and  notice  of  the 
order  to  be  g^ven  by  advertising  it  three  times,  at 
tliree  days'  intervid,  in  each  of  three  London 
newspapers.    In  re  Kobebts  -         -     402 

DEGLABATIOK  07  TRUBT— Gift  of  India  bond 
See  Volxjntabt  Gift.  [475 

DEICUBXEB — Partial,  without  answer  to  rest  of 

bill 471 

See  Receiteb. 

DE8CBIFTI0H— Insufficiency  of— Bills  of  Sale 
Act 68 

See  Bill  of  Sale. 

DISEHTAILIEO  DEED— Disclaimer  by  grantee 
See  DiscLAiMEB.  [17 

DESIOKATIO  FEB80VS— Illegitimate  children 
See  Illbgitihate  Children.  [160 


DIBECT0B8— Kiscondnct  of  -         -    288 

See  MisooNDrcT  of  Dibectobs. 

LiabUityof        -  -  -  -      73 

See  Vabiance  betwkex  Pbobpectts  asd 
Me&iobandum. 

—  Security  given  to  -  -         -     168 

See  FRAin)UL£NT  Pbefbbxkce. 

Unregistered  mortgage  by      -         -    615 

See  Unbegistebed  Mobtgagk 

DISOIiAIMEB^£^<«  tail—Dieeniatling  Jk^d— 
Grant — Statute  of  Usee — DiscJaimer  by  Uranict*,] 
M„  a  tenant  in  tail  in  possession  of  an  estate, 
executed  a  disentailing  deed,  purporting  to  be  & 
grant  of  the  estate  to  A,  and  B.  and  their  heirs, 
free  from  all  estates  tall  of  the  grantor,  to  the  n<e 
of  A.  and  B.  and  their  heirs  upon  trust  for  thi> 
grantor.  The  deed  was  inrolled  but  not  executed 
by  A.  and  B.,  who  subsequently  executed  a  df<d 
of  disclaimer : — Held,  that  the  disentailing  dee»l 
operated  as  a  grant  and  not  by  the  Stabite  of 
Ueee ;  that  it  was  rendered  inoperative  by  the 
subsequent  disclaimer  by  the  grantees;  and  that 
the  estate  tail  of  M.  was  not  barred  under  3  i  4 
Will.  4,  c.  74.    Peacxktk  v,  Eastlakd       -      17 

DI8MI88AL  FOB  WAHT  OT  FBOSBCimOK- 
Waiver  of  previous  irregularity  -  210 
See  Waiveb  of  Ibbeoulabxtt. 

DIBFOBITIOH  ATTEB  WIUDUIQ-UP— Charge  on 

calls 812 

See  BoBBOwiKa  Powebb.    1. 

DIBSOLUTIOK  07  BLIBBIAOE-fiettlcd  property 
of  wife  -         -  -         -     U 

See  WiFBfs  Settled  Pbopebtt. 

DOUGIIi — Foreign — ^Legacy — Succession  duty 
See  SuooEflSTON  Duty.  [2W 

—  Original — Abandonment  of  -  -  538 
See  DoHioiL  of  Obtgin. 

DOHGH  07  OBIQIK— 'Abandonment,^  The  rale 
that  a  man  will  be  considered  as  domiciled  in  the 
place  where  his  wife  permanently  resides,  and  in 
which  he  has  fixed  his  establishment  is  not 
affected  by  the  circumstance  that  the  choice  nf 
residence  has  been  made  in  deference  to  the 
wishes  of  the  wife,  and  that  the  house  has  ban 
bought  and  furnished  at  her  instance  andvith 
her  money.    Aitchisok  v.  Ddlon    -         ^6^9 

DOUBTFUL  TITLE— ren<2or  and  Pureluuer—Sp^ 
eific  Performance."]  Discussion  of  the  ciicnm- 
stances  under  which  the  Court  will  not  decnr 
specific  performance,  on  the  ground  that  the  title 
is  too  doubtful  to  be  forced  on  a  purchaser.— The 
principles  laid  down  in  Pyrhe  v.  Waddingham  (1" 
Hare,  1)  approved  of;  but  the  decisioo  disup- 
proved  of,  and  not  followed  under  precisely  simile 
circumstances.    Mullikgs  o.  Tbikdeb      -    449 

DBAXATIO    WOBK  —  Foreign  —  Copyright  - 
Translation-  -  .         -    19S 

See  Intebnational  Coftbigbt. 

DUBATIOH  OF  FOWEB— Jfama^  SeUlern^- 
Power  of  Sale — Exercise  of  Pouter  of  Appointmef^ 
to  Children  of  the  Marriage.]  Bf  a  m«rriag(- 
settlement  lands  were  conveyed  to  the  use  o' 
trustees  and  their  heirs,  upon  trusts  for  hnsbaDd 
and  wife  for  life,  and  in  default  (which  happened) 
of  children  of  the  marriage,  for  the  children  ofJ^ 
as  the  wife  should  by  deed  or  will  appoint. 


The 
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DUBAnOH  07  FOWEB--oon(tntteJ. 

aettlement  contained  usual  powers  of  sale  and 
exchange,  and  reinTcstment  of  the  purchase- 
money  in  land.  The  wife,  with  the  concorrenoe 
of  the  husband,  appointed  and  oonyeyed  the  lands 
to  and  to  the  use  of  tlie  trustees  and  tbeir  heirs, 
upon  trust,  subject  to  the  life  estates,  as  to  four 
andivided  fifths  of  the  lands,  for  £.,  (7.,  !>.,  and 
E,  four  of  the  five  children  of  A.,  and  tlieir  heirs, 
as  tenants  in  common ;  and  as  to  the  remaining 
fifth,  for  F^  the  fifth  child,  for  life,  with  remainder 
to  B.,  C,  V.y  and  E.,  their  heirs  and  assigns,  as 
tenants  in  common.  F.  was  of  unsound  mind — 
not  80  found  by  inquisition.  B.^  C,  2}.,  E,y  and  F, 
were  all  living  at  the  date  of  the  original  settle- 
ment, and  were  still  living;  and  all,  except  F., 
were  mi  juri$.  The  wife  hating  survived  her 
Imsband : — Hetd^  that  the  power  of  sale  in  the 
original  settlement  was  still  subsisting  over  the 
whole  of  the  lands ;  and  that  the  trustees  of  the 
0t>ttlement  oould  make  a  title  to  a  purchaser. 
In  re  Brown's  Sbttlsmknt  ...     849 

DUTY— Legacy— Partnership  property  -  179 
See  Legacy  Dctt. 

Succession — Legacy — Foreign  domicil     288 

See  Succession  Duty. 

"DYIHO  WrrEOUT  laSU^" -^Equitable  EttaU 
Tail,']  A  settlor  conveyed  an  estate  to  trustees 
to  the  use  of  hiir.self  for  life,  with  remainder  to 
the  use  of  D.,  his  heirs  and  assigns,  but  if  JD. 
should  die  without  issue,  then  to  the  use  of  T.,  his 
heirs  and  assigns,  and  if  both  D.  and  T.  died 
without  issue,  then  to  tho  issue  malo  of  the  settlor. 
— D.  died  without  issue  in  the  lifetime  of  T.,  who 
afterwards  died  intestate,  leaving  X.,  his  only 
son,  him  surviving.  The  settlor  survived  T.,  but 
died  in  the  lifetime  of  X.  :—IIeld,  that  T.  took  an 
equitable  estate  tail.    Moboak  v,  Moboan        99 

ZA8EMEHT— Canal— Right  to  take  water  from 

[141 
See  Sta^tdixg  bt  and  allowikg  build- 
ing.   1. 

ESTATE  TAIL— Dying  without  issue  -  99 
See  Dying  without  Issue. 

Statute  of  Limitations  —  Ineffectual  disen- 
tailing deed  .....  99 
See  Limitations,  Statutb  of. 

ZVIBEHCS — ^Husband  and  wife — ^Non-access— 
Evidence  of  husband         -  -       41 

See  EviDENOB  or  Husband. 

— — '  Windinnr-up — "Witness  declining  to  answer 
See  Witness  in  Winding-up.  [675 

SVIDEKGS  OF  mfBBAJXD—Emdenee— Proceed- 
ing instiluted  in  contequenee  of  AduUery — ^iVon- 
flcccM— OwTofeoration— 32  <fe  33  Vict.  c.  68,  s.  3.1 
A  petition  by  a  widower  claiming  to  be  interestea 
for  life,  and  five  children  of  the  marriage  claiming 
to  be  interested  absolutely,  in  the  reversion  of  a 
fund,  and  praying  for  payment  of  moneys  out  of 
Court,  was  opposed  by  a  Respondent  who  claimed 
to  be  entitled,  ss  one  of  the  children  of  the  mar- 
nage,  to  one-sixth  of  the  reversion.  The  husband 

gave  evidence  that  the  opposing  Respondent  was 
orn  during  the  coverture,  but  alleged  his  ille- 
gitimaoy  on  the  ground  of  non-access. — ^The  Court, 
notwithstanding  the  enactment  of  the  Evidence 
f^wrtker  Amendment  Act,  1869  (32  &  33  Vict.  o.  68), 
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EVIDEKC£  OF  EUSBAFD — ccmilnued. 
s.  3,  which  enables  husbands  and  wives  of  parties 
to  give  evidence  in  any  proceeding  instituted  in 
consequence  of  adultery,  required  corroboration  of 
the  husband's  evidence  as  to  non-access.  In  re 
Rn>B0UT*s  Tbusts      -         -         -         -       41 

XXCEPTIOlfS  TO  ANSWER— Prac/ic6—PZead»ny 
— Interrogatory  not  founded  on  Specific  AUega' 
tUm."]  A  Defendant  will  bo  required  to  answer 
an  interrogatory  which  is  pertinent  to  tho  case 
made  by  the  bill,  though  it  is  not  founded  on  any 
specific  allegation  in  the  bill,  where  the  Plaintiff 
has  no  knowledge  on  which  to  found  such  allega- 
tion.   M*Gabel  v.  Moon      -         -         - 


EXEOXmOK  CREDITOU— Bankruptcy  Act,  1869, 
8.  95,  nib-s.  3 ;  ».  125,  8ub-8$.  4,  5,  7 — Seizure  and 
Sale — Liquidation  by  Arrangement.']  Sect.  95, 
sub-sect.  3  of  the  Bankruptcy  Act,  1869,  does  not 
protect  an  execution  asninst  the  claim  of  a  trustee 
under  a  liquidation,  who  has  been  appointed  after 
seizure  and  before  sale,  even  though  the  sale  has 
been  delayed  by  an  injunction  obtained  under 
Rule  260  of  the  Bankruptcy  Orders,  1870.  Ex 
parte  Yeness.    In  re  Gwtnn  -  -     419 

2.  Bankruptcy  Act,  1869,  «f.  11,  95,  stib-s. 

3 ;  ».  125,  sii5-M.  4,  5, 1— Seizure  and  Sale — Liqui- 
dation by  Arrangement — Belation  ba^ckS]  In  sect. 
95,  sub-s.  3  of  the  Bankruptcy  Act,  1869,  "act  of 
bankruptcy  "  moans  an  act  of  bankruptcy  which 
has  been  committed  at  tho  time  of  seizure. — 
Therefore,  where  a  Petition  for  liquidation  was 
presented  after  the  goods  of  the  debtor,  a  non- 
trader,  were  seized  in  execution,  and  the  sale  took 
place  before  the  appointment  of  a  trustee,  and  no 
act  of  bankruptcy  had  boen  committed  before  the 
seiziu-e :— -HcW,  that  the  execution  creditor  was 
entitled  to  the  proceeds.— /Senj2>7«,  the  rights  of  a 
trustee  under  a  liquidation  relate  back  in  the 
manner  as  those  of  a  trustee  under  a  bankroptcy. 
jEIe  jxirte  Todhunteb.    /nrsNoBTOK        -     426 

8.  Bankruptcy  Act,  1869,  s.  6,  flttb*«.  5 ; 

M.  11,  87,  95,  9ub-8.  3;  ».  125,  $ub-89.  4,  5,  7  — 
Execution^Seizure  and  Sale^Application  of  Pro- 
ceeds—  Liquidation  by  Arrangement — BeJation 
back.!  In  sect.  87  of  the  Bankruptcy  Act,  1869, 
"hanKTuptcy  petition"  includes  a  petition  for 
liquidation.  Therefore  where  tho  sheriff  seized 
and  sold  the  goods  of  a  trader  on  a  judgment  for 
more  than  £50,  and  after  the  sale  a  petition  for 
liquidation  was  proscntetl,  of  which  tho  sheriff 
haii  notice  within  fourteen  days,  an  order  restrain- 
ing the  slieriff  from  poj-ing  the  proceeds  to  the 
execation  creditor,  and  directing  payment  to  the 
trustee  when  appointed,  affirmed.  Ex  parte  Key. 
In  re  Skinner  _  »         -  _     482 

EZEOUTOBS-LiabUity  for  calls     -         -    477 
See  DECBAnD  Sba&eholdeb. 

Payment  of  legacy  in  their  own  wrong    477 

See  Deceased  Shabeholder. 

Power  of  sale  of  real  estate— Administration 

summons      .  .  -  ->     280 

See  Adminibteation  Summons. 
EXEOUTORT  QIFI— Will— Construction -^Con- 
tingent Remainder— Gift  to  A.  if  living  of  the 
Death  of  B.,  followed  by  Gift  over  if  A.  tkould  die 
in  the  Lifetime  of  B.  without  leaving  Isme.']  By  a 
will  the  testator  gave  real  and  personal  estate  to 
M.  JET.,  her  heirs,  executors,  administrators,  and 
G  2  2 


604 


INDEX. 


[Eq.  Vol.  X 


EXECXJTOBT  QIFI— continued. 
assigns  absolutely,  if  she  should  be  living  at  the 
death  of  the  testator's  wife :  but  in  case  M.  H, 
should  die  in  the  lifetime  of  the  testator's  wife 
without  leaving  issue  her  surviving,  then  over  : — 
Held,  t)mt  M.  H.  took  an  absolute  interest,  liable 
to  be  divested  only  in  the  event  of  her  death  in 
the  lifetime  of  the  testator's  widow  without  leavin}>^ 
issue.    Finch  v.  Lake  ...     601 

EXEGT7T0B7  SETTLEHERT  — TT/Q— Cbn^^ruc- 
Hon  ]  Devise  subject  to  life  interest  of  testator's 
widow,  upon  trust  to  convey,  os&ign,  and  assure 
freehold  property  "  unto  and  to  the  use  of  ray  son 
T.  F.,  and  the  heirs  of  hL)  body  lawfully  issuing, 
but  in  such  manner  and  form,  nevertheless,  and 
subject  to  such  limitations  and  restrictions,  as  that 
if  T,  F.  shall  happen  to  die  without  leaving  law- 
ful issue,  then  that  the  property  may  after  his 
death  may  descend  unincumbered  unto  and  belong 
to  my  daughter  B.  F.^  her  heirs,  executors,  ad- 
ministrators, and  assigns  " : — Heldy  that  the  devise 
was  an  executory  trust  to  be  executed  by  a  con- 
veyance to  the  use  of  T.  F.  during  his  life,  with 
remainder  to  his  first  and  other  sons  and 
daugi  iters  as  purchasers  in  tail,  with  remainder 
to  JR.  F.  in  fee.    Thompson  v.  Fibher        -     207 
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—*' Strict  Settlement  *'—Li/e  Estate— Impeach' 
ment  of  TTaste.]  "Where  an  executory  trust  for 
the  settlement  of  freehold  estates  '*  in  strict 
settlement "  directs,  either  expressly  or  by  refer- 
ence to  the  trusts  of  other  property,  that  certain 
persons  shall  take  life  estates,  the  use  of  the 
words  *'  in  strict  settlement  "  does  not  make  the 
tenants  for  life  dispunishable  for  waste.  Stani.st 
V.  CorLTHTBST  -  -  -  .      269 

EXECUTOBT  TBI7BT  -  -  -  -     269 

See  Executory  Settlement.    2. 

EZOHEBATIOK— Locke  King's  Act  -     877 

See  Locke  King's  Act. 

Personal  estate  -  -  -  -     646 

See  Exoneration  of  Personal  Estate. 

EXOHEBATIOH  0FPEB80HAL  BBFTATE— Charge 
of  Debts  on  Beal  Estate— A  testatrix  gave  her  real 
estate  in  trust  for  her  two  daughters,  /.  MeCarty 
anditf .  Streffif  for  life,  and  afterwards  each  moiety 
to  go  to  the  sons  of  each  of  her  daughters  and 
their  families,  and  after  giving  various  legacies, 
she  left  the  residue  of  her  estate  to  her  grand- 
paughters.  By  a  codicil  the  testatrix  directed 
that  certain  debts  incurred  by  her  for  her  son-in- 
law  /.  McCarty  should  be  exclusively,  and  in  the 
lirst  instance,  borne  by  and  paid  out  of  the 
McCarty  moiety  of  her  real  estate,  exempting  the 
Streffi  moiety  from  payment  of  such  debts  i—Held, 
that  the  codicil  amounted  to  an  express  exonera- 
tion of  the  personal  estate  of  the  testatrix ;  and 
that  the  moiety  of  her  real  estate  devised  to  the 
McCarty  family  was  primarily  liable  to  the  debts. 
Forrest  v.  Presoott  -         .         -         .     646 

EXTINOTIOK  OP  l^OWISr— Mortgage— Power  of 
Sale — Transfer.']  In  1825  real  estate  was  mort- 
gaged for  £27,000,  to  be  repaid  with  interest 
twelve  months  after  the  date  of  the  mortgage : 
and  the  mortgage  deed  contained  a  power  of  sale 
exerciseable  in  case  of  default  iu  payment.  In 
ISoO,  default  having  been  made,  the  mortgage 
debt  was  transferred.    The  deed  of  transfer  con- 


EXmrcnOK  07  TOWZJL— continued, 

tained  a  recital  that  the  power  of  sale  had  not 
been  and  was  not  intended  to  be  exercised :  an 
assignment  of  the  mortsiage  debt  **  and  all  powers 
and  remedies  for  recovering  the  same;"  a  con- 
veyance of  the  mortgaged  property  freed  &om  the 
old  proviso  for  redemption,  and  subject  to  a  new 
one.  by  which  the  mortgage  debt  was  to  be 
repaid  with  interest,  at  the  expiration  of  seven 
years  from  the  date  of  the  moiMtgage ;  ooveoants 
for  the  payment  of  the  principal  at  the  expintion 
of  seven  years,  and  of  interest  half-yearly  in  the 
meantime  :  and  a  power  of  sale  exerciseable  in  de- 
fault of  pavment  of  principal  or  interest ;  and  it  was 
also  thereby  agreed  that  the  mortgage  debt  should 
remain  on  the  security  of  the  mortgage  for  seven 
years,  unless  the  mortgagor  should  die  or  make 
default  in  the  pa3rment  of  interest  in  the  mean- 
time : — Heldj  tnat  the  power  of  sale  in  the  deed 
of  1825  was  absolutely  extinguished  by  the  deed 
of  transff  r,  and  not  merely  suspended  for  seven 
years.    Botdv.  Petrds         -  -         -    4S2 

FEU  BUTIEB— Proof  for  in  winding-up  -  418 
See  PBtx)r  for  Feu  Duties. 

70BEIOH  BECUJilTIES— French  railway  bonds 
— Invt^stment  by  trustees  -  -  89 
See  Investment  bt  Trustees.    2. 

FOBJTKITUKE  CLkWZ—Sootch  Sequestration— 
Discharge — Annuity."]  Subject  to  the  life-interest 
therein  of  X.,  property  was  devised  to  tnistees, 
upon  trust  thereout  to  pny  an  annuity  of  £100  to 
A.  (husband  of  testatrix)  during  his  life,  with  a 
direction  that  if  A.  should  become  bankrupt,  or 
should  assign,  charge,  incumber,  or  suffer  any  art 
I  whereby  the  same  would,  if  belonging  absolutely 
'  to  him,  become  vested  in  any  other  person  or  per- 
sons, then  and  in  such  case  the  said  annnity 
sliould  not  be  payable,  or  should  cease  to  be  pay- 
able, as  the  case  might  require,  in  the  same 
manner  as  if  ^.  was  dead ;  with  a  further  direc- 
tion that  it  should  be  lawful  for  her  trustees  in 
their  discretion,  and  without  assigning  any  reasra 
for  so  doing,  at  any  time  to  refuse  or  disoontinoe 
payment  of  the  annuity  to  A.  during  the  whole  or 
any  portion  of  his  life.  Two  years  before  the  date 
of  tne  will,  A.  was,  with  the  knowledge  of  the 
testatrix,  adjudged  bankrupt  under  a  sequestra- 
tion according  to  Scotch  law.  X.  survived  the 
testatrix,  and  died  on  the  4th  of  April,  1868.  On 
the  29th  of  August,  18ii8,  A.  obtained  his  dis- 
charge under  the  sequestration,  and  on  the  10th 
of  February,  1869,  the  trustee  under  the  seques- 
tration was  discharged  from  his  office  of  trustee : 
— Held,  that  the  Sa)tch  sequestration  was  nut  a 
forfeiture  within  the  meaning  of  the  clause  of  for- 
feiture, and  that  the  annuity  was  subject  to  the 
absolute  discretion  of  the  trustees  of  the  will  as  to 
the  payment  to  A,    Tbapfes  r.  Meredith      604 

FBAUD— Gompany—Proepectus  -  -  78 
See  Variance  between  Phospectts  axp 
Memorandum. 
FRAXTDVLEHT  AJITOJSTMXST— Benefit  of  Ap- 
pointor— Vendor  and  Purchaser — Specific  I'ff- 
formance.']  An  appointment  made  with  the 
object  that  the  appointor  may  obtsiin  an  exclusive 
advantage  to  himself  is  bad :  but  if  the  object  of 
the  appointment  be  to  secure  a  benefit  for  all  the 
objects  of  the  power,  the  appointment  is  not  bad, 
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FBAUDULENT  AFPOIHTIIEHT— i^oniinued. 

although  the  appointor  may  to  some  extent  parti- 
cipate in  such  benefit.  The  tenant  for  life  of  real 
estate  under  a  marriage  settlement  had  a  power 
of  appointing  the  estate  among  the  children  of 
the  marriage,  of  whom  there  were  four.  The 
settlement  contained  no  power  of  granting  build- 
ing leases.  An  appointment  was  made  to  one  of 
the  children  of  the  marriage ;  and,  subsequently, 
the  appointor  and  appointee  joined  in  conveying 
the  estate  to  trustees  upon  trust  to  grant  building 
leases,  and  subject  thereto  as  to  one  fourth  thereof 
upon  trust  for  the  appointee,  and  as  to  the 
remaining  three  fourtns  upon  trusts  correspond- 
ing with  those  of  the  original  settlement  :—-Seld, 
that  although  the  object  of  the  appointment  was 
to  enable  building  leases  to  be  granted,  and  the 
tenant  for  life  thereby  gained  an  advantage  to 
himself,  yet  the  transaction,  being  for  the  benefit 
of  all  the  objects  of  the  power,  was  valid ;  and 
that  a  purchaser  would  obtain  a  good  holding 
title  thereunder.  Whether  such  a  title  could  be 
forced  on  an  unwilling  purchaser,  quasre.  In  re 
HuiBu's  Chabttt       -         -         -         -        5 

TSATTDULSBT  FBEFESSNCE  —  Company  — 
WindinQ'up —  Securiiy  given  to  Director — Com- 
panies Aet^  18o2,  8,  lt)4— D«/y  of  Director.']  A 
security  given  by  an  insolvent  company  for  pay- 
ment of  a  debt  due  to  a  director  cognisant  of  the 
state  of  the  company's  affairs,  may  oe  set  aside  as 
an  undue  preference  under  sect.  164  of  tlie  Com' 
panie$  Act,  1862,  even  although  the  director  may 
have  pressed  for  payment  of  his  debt.  A  director 
desiring  to  obtain  payment  of  his  debt  under 
such  circumstances  ought  to  resign  his  office  be- 
fore applying  to  the  company  for  payment.  A 
bill  to  set  aside  such  a  security  may  be  filed  in 
the  name  of  the  company  as  Plaintiff.    Gaslight 

iMPBOVEaiENT  COMPANY  V.  TeBBELL  -       168 
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Ba7^krtlptcy  —  Bankruptcy   Acty  1869, 


<.  92.]  Sect.  92  of  the  Bankraptcy  Act,  1869»  has 
not  altered  the  law  with  respect  to  fraudulent 
preferences,  and  it  is  still  necessary,  in  order  to 
constitute  a  fraudulent  prefereuce,  that  the  con- 
veyance or  transfer  be  made  voluntarily  and  in 
contemplation  of  bankruptoy.  Therefore,  where 
a  creditor  told  his  debtor  ^*  that  he  should  like 
his  money  repaid,"  adding  that  **  he  was  deter- 
mined to  nave  either  the  money  or  security,"  and 
the  debtor  accordingly  conveyed  certain  property 
in  pai  t  satiBfaction  of  the  debt,  and  presented  a 
petition  for  liquidation  shortly  afterwards : — JTeld, 
that  the  conveyance  was  valid,  and  could  not  be 
set  asdde  as  being  a  fraudulent  preference.  Ex 
parte  Craven,    in  re  Cbaven  and  Mabwtatj. 

[648 

njTUBE  SEHT — Claim  for,  when  company  re- 
ducing its  capital  -  -  -  884 
See  Reduction  of  Capital  and  Shabeb. 

Oirr,  ABSOLUTE  OB  nr  TBTTST—  Wxa^Conttruc- 
iion — TViMt  or  AheeMe  Interett.']  A  testator 
devised  to  his  wife  his  freehold  estate  at  J..,  and 
all  his  personal  property  **  to  be  at  lier  disposal  in 
ftny  IK  ay  she  may  think  best  for  the  benefit  of 
herself  and  family "  :—lfe2(i,  an  absolute  gift. 
IiAMBB  17.  Eames         -  -  -  -     867 

GIFT,  OBIOnrAL  OB  SUBSTITnTIOHAL— TT;}!— 
Tenant  for  Life  and  Remainderman — Subetiiu- 


OISTf  OBIOHTAL  OB  8UBSTI!!n7nOKAIr--con^d. 

tioncU  Gift  to  Children.']  A  testator  devised  real 
estate  to  his  wife  for  life,  remainder  to  his  brothers 
nominatim,  as  tenants  in  common  in  fee ;  *'  and  " 
in  case  of  the  death  of  cither  of  them  in  the  life- 
time of  his  (testator's)  wife,  leaving  issue,  testator 
devised  the  &hare  of  him  so  dving  to  **  all  his 
children,"  as  tenante  in  common  in  fee;  but  in 
case  of  the  death  of  either  of  them  in  the  lifetime 
of  his  (testator's)  wife,  without  leaving  issue  living 
at  his  death,  or  leaving  such  issue,  and  the  same 
should  die  under  twenty-one,  testator  gave  the 
share  of  liim  so  dying  to  the  survivors  equally : — 
Held,  that  the  gift  to  the  children,  though  pre- 
ceded by  the  word  **  and,**  was  a  substitutional 
and  not  an  original  gilt;  hence,  that  those 
children  only  of  a  brother  dying  in  the  lifetime  of 
the  tenant  for  life,  who  survived  their  father, 
were  entitled  to  participate  in  their  father's  share. 
In  re  Merrick* $  Trusts  explained  (Law  Bep.  1  £q. 
551).    HuRBY©.  Hubby        -  -  -     346 

Om  TO  ESTABLISH  HOSFXTAL—lfortmatn  Act 
— Acquisition  of  Land.]  A  lady  gave  a  clicque 
for  £5000  to  the  surgeon  who  attended  her,  to  oe 
laid  out  iu  the  erection,  establishment,  and  support 
of  a  hospital.  The  money  was  invested  by  the 
surgeon  in  consola  in  the  names  of  himself  and 
another  as  trustees,  and  both  immediately  after- 
wards executed  a  deed  of  trust  declaring  the 
objects  of  the  gitt.  Tiie  declaration  of  trust  was 
not  made  known  to  the  donor,  who  died  a  few 
days  after  its  execution : — Held,  that  the  object  of 
the  gift  did  not  exclude  the  acquisition  of  land ; 
and  that  the  donor  having  died  within  twelve 
months  after  the  execution  of  the  deed,  the  gift 
was  invalid  under  the  statute  (9  Geo.  2,  c.  36). 
Hawkins  v.  Allen     -         -         -         -     246 

0IFT  TO  SUCH  CEABITDES  A8  TBUSTBES 
SHOULB  THIHK  VBOVER—WiU  —  MoHmain 
Ads—id  Geo,  2,  o.  36)— Discretion  of  Trustees.] 
Bequest  of  residue  of  personal  estate  (which  in- 
cluded impure  personalty)  to  trustees,  upon  trust 
to  divide  the  same  among  such  charities  in  Eng- 
land **  as  they  in  their  sole  and  uncontrolled  dis- 
cretion shall  think  proper": — Held,  equivalent 
(as  to  the  impure  personalty)  to  a  gift  to  charities 
exempt  from  the  Mortmain  Act,  to  bo  selected  by 
the  trustees,  and  therefore  a  valid  gift.  Lewis 
V.  Allsnby     -----     668 

OBANT — Disclaimer  by  grantee — Disentailing 
deed  -----       17 

/See  DlBCLADfEB. 

HBIKS  -AT-LAW-— Claim  by— No  jorisdiction  to 
appoint  receiver      -         -  -     471 

See  Rbobiveb. 

EUSBAin)  AND  WlFJfr— Covenant  to  settle  after 
acquired  property   -  -  -     585 

See  Covenant  to  settle. 

Evidence  of  non-access  -  -  -       41 

See  EviDhNCE  or  Husband. 

General  power  to    wife— Exercise    during 

coverture      -  -  -  -     220 

See  Power,  General  or  Limited. 

Reduction  into  possession        -         -     589 

See  BEDuunoN  into  PoesEssioN. 

Separatoestate— Liability  of  -  -       88 

See  Separate  Estate,  Liability  of. 
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EUSBAHB  AHB  Wmt-~continued. 

Settled  property  of  wife  —  DlBSolntion   of 

marriage      ~  •>  -  -       16 

See  Wife's  Settled  Pbopebtt. 

niXGimiATE  CKn.VJKKH^WtU—  Construction 
— Gift  to  Children  —  Designaiio  Pertonss.!  A 
testator  devised  and  bequeathed  his  real  and  rest- 
doary  personal  estate  to  trustees,  upon  trust  to 
permit  his  wife  M.  to  receiye  the  income  thereof 
during  her  life,  provided  she  should  so  long 
continue  his  widow  and  unmarried;  and  from 
and  after  her  death  or  second  marriage,  upon 
trust  to  pay  and  divide  tlie  &aid  estate  unto  and 
equally  between  and  amongst  all  and  every  his 
children,  if  more  than  one,  in  equal  shares  as 
tenants  in  common,  and  in  case  there  should  be 
but  one  such  child,  then  the  whole  to  go  to  such 
child.  The  testator  had  married  a  wife,  E.,  but 
had  had  no  children  by  her,  and  had  lived  apart 
from  her  for  many  years.  At  the  date  of  the  will 
she  was  of  the  age  of  seventy  years,  and  she  sur- 
vived the  testator.  The  testator  had,  for  some 
yeara  previously  to  the  date  of  the  will,  cohabited 
with  JIf.,  who  bore  his  name,  and  was  always 
recognised  by  him  as  his  wife.  The  testator  had 
by  m.  four  children,  of  whom  two  ha^l  died  before 
the  date  of  the  will ;  one  was  tlien  alive,  and  the 
fourth  was  afterwards  bom.  The^e  children  were 
all  entered  in  the  baptismal  registry  in  the  name 
of  the  testator,  and  were  known  by  his  name : — 
HM,  that  M.  was  entitled  to  the  income  of  the 
real  and  personal  estate  of  the  testator  for  her  life 
80  long  as  she  should  continue  unmarried,  and 
that' after  her  death  such  estate  would  devolve  on 
the  child  of  the  testator  and  M.  who  was  living  at 
the  date  of  the  will.    LEPnra  v.  Bean        -     160 

nCFEACHHENT  07  WASTS— Executory  settle- 
ment .  «  -  .  259 
See  ExECUTOBY  Settlement. 

nmOYEMENT  C0HUI8SI6nSB&— Application 
of  rates         -  -  -         -     152 

See  Application  of  Rates. 

nOPBOVIDEKT  SEITLEHEHT—- Young  lady  just 
of  age  -  -  -  -     405 

See  VoLUNTABY  Settlement. 

nn>IA  BOHD-^Gift  of— Declaration  of  trust  476 
See  YoLUNTABY  Gift. 

OTFAirr— Ward  of  Court,  how  made  -     580 

See  Wabd  of  Coubt. 

—  "Wife's  settled  property — Dissolution  of  mar- 
riage -  -  -  -  16 
See  Wife's  Settled  Pbopebty. 

UTOBMAL  ATFXDAYIT— Procftoe— Omtsston  in 
fomuU  Fart."]  The  omission  in  the  formal  part  of 
an  affidavit  of  the  words  *'  make  oath  and,"  will 
render  it  inadmissible.    Allen  v.  Taylob         52 

IBJUKCnOH — Champerty  —  Restraining  action 
on  ground  of  -  -  -     867 

jSm  Champebty. 

Interference  with  statutory  right— Sewage 

oftown         -  -  -  -     8M 

See  Sewebs. 
Nuisance — Pollution  of  stream  by  Board  of 

Health         -  -  -  -     181 

See  Pollution  of  Bitbb. 
Ornamental  timber      -  -  -     466 

See  TiMBEB. 


nrQUIBT  A8  TO  WILL — Specific  performance- 
Objection  raised  too  late  -  -  228 
See    Time  the  Essence  of  tee  Cos- 

TBAOT.      1. 

IHTKBE8T — Balance  of  profits — ^Manager's  salary 
See  Intebbst  on  Balances.  [89S 

Mortgagee  in  possession — ^Purchase-money 

—Rents        -  -  -  -    497 

See  Mobtgagee  in  Possession. 


Usury — Sale  of  reversionary  interest 
^ee  Unconscionable  Bargain. 
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lUTKR'RflT  OV  BSlLASCIS  — Manager -Sahfy 
measured  by  Percentage  of  Profits — Arrean  of 
Salary — Inierenf]  Defend!ant,  an  owner  of  iron- 
works, engaged  the  Plaintiff  as  his  manager,  sod 
verbally  agreed  to  pay  him  7i  per  cent,  of  the 
profits,  to  be  made  up'  to  £500  in  any  year  ia 
which  the  profits  should  be  less  tlian  that  sum. 
For  several  years  Defendant  naid  the  Plaintiff  at 
the  rate  of  £500,  but  it  turned  out  that  in  some  of 
the  years  the  percentage  of  profits  exceeded  £500; 
and  a  sum  consisting  of  the  total  of  these  over- 
balances had  been  found  due  from  the  Defendiuit 
to  the  Plaintiff :— if 6W,  that,  in  the  absence  of 
fraud,  the  Plaintiff  was  not  entitled  to  interest  on 
each  ovcrbohince  as  from  the  year  in  which  it 
was  ascertained,  but  only  to  interest  from  the  time 
of  demand.  Pearse  v.  Green  ( 1  Jac.  &  W.  135) 
distinguished.    Ribhton  v.  Gbissell         -    89S 

IVTERirATIOHAL  COFntlOHT— Dramaffc  Piees 
— Translation  sanctioned  by  the  Author — 15  Viet. 
c.  12,  s.  8,  subs.  6.]  The  intention  of  the  framers 
of  tho  International  Copyright  Act  of  1852,  in  re- 
quiring that,  in  order  to  eutitle  the  foreign  author 
of  a  dranuitio  piece  to  the  benefit  of  tiie  Act,  a 
translation  sanctioned  by  the  author  must  be 
published  within  three  calendar  months  of  ths 
registration  of  the  original  work,  was  to  give  to 
English  people  the  opportunity  of  knowing  the 
foreign  work  as  accurately  as  is  possible  hv  means 
of  a  translation.  A  translation  such  us  u  re- 
quired by  the  Act  must  be  a  translaiion  of  the 
whole  work  ;  and  it  is  not  sufficient  that  it  he  a 
version  which  the  foreign  author  may  have  sanc- 
tioned as  a  translation.  Wliere  the  original 
work  sought  to  be  protected  was  a  French 
comedy  entitled  "  Frou-frou,**  and  the  version 
sanctioned  by  the  foreigu  authors  and  published 
in  England  was  entitkd  **  Like  to  Like ,'*  tbe 
names  of  the  characterd  and  the  scenery  were 
changed  from  Frencii  to  Knglish ;  in  some 
instances  English  mannci-s  were  substituted  for 
French ;  and  considerahle  omissions  of  speeches 
and  alterations  of  pasifages  were  made : — Hdd, 
that  the  version  was  not  a  trans hition  vrithio  the 
meaning  of  the  Act,  such  as  to  entitle  the  foreign 
authors  and  their  assignee  to  the  benefit  of  the 
statute.  Wood  v.  Chabt.  Wood  r.  Wood.  IW 
INTEBBOGATOBIES—Not  founded  on  specific 
allegation — Pertinence  -      ^5 

See  ExcsPTiONS  to  Amsweb. 

INVESTXENT— Lands  Clauses  Act-0»t8  618 
See  Costs  undeb  Lakds  Clauses  Act. 

Trust   money — ^Foreign   securities— French 

railway        -  -         _         -      89 

See  Investment  bt  Tbustees.    2. 

Trust  money — Railway  stock  -        -      88 

See  Investment  by  TBtSTEES.    1. 


Ed.  Vol.  X.] 


INDEX. 


697 


UIVJarrHEHT  BT  TBITBIXEB— Permanent  Seeur 
ritieB — Bailway  Stock.']  A  testator  directed  his 
trustees  to  lay  out  and  invest  £15,000  upon 
Government  real  or  personal  security,  or  in  such 
stockd,  funds,  or  shares  as  they  might,  in  their 
absolute  discretion,  think  fit.  and  pay  the  interest 
to  his  wife  for  life ;  the  capital  to  be  for  his 
children.  The  trustees,  with  the  sanction  of  the 
^vidow,  invested  a  portion  of  tlie  money  upon 
railway  stock  bearing  a  high  rate  of  interest. 
Upon  her  death  the  securities  were  greatly 
reduced  in  value : — Heldf  that  the  trustees  were 
bound  to  invest  upon  securities  of  a  permanent 
nature;  that,  in  the  absence  of  evidence  to  the 
•contrary,  it  must  be  assumed  from  the  rate  of  in- 
terest that  these  investments  were  not  permanent; 
and  that  the  £15,000  must  now  be  invested  for  the 
benefit  of  the  children  of  the  testator.  Stew^et 
T.  8Ain)EBS0N  -----        26 

2. Settlement — Securities   of  a  Foreign 

-Countrif — Bonds  of  French  Hailtoay  Companfj.'] 
Under  a  settlement  the  trustees  were  empowered 
to  invest  the  trust  funds  in  tlie  "  bonds,  deben- 
tures, or  other  securities,  or  the  stocks  or  funds 
of  any  colony  or  foreign  country."  The  question 
arose  whether  they  could  properly  invest  in  the 
bonds  of  a  French  railway  company  the  payment 
of  the  capital  on  which  within  fifty  years  was 
aecured  by  a  sinking  fund  guaranteed,  together 
witli  interest  in  the  meantime,  by  the  Imperial 
Oovemment: — Hddt  that  these  bonds  were  not 
**  securities  of  a  foreign  country"  within  the 
meaning  of  the  trust  for  investment.  In  re  Lang- 
dais's  Settlement  Trusts  -         -         -       39 

ISSUE— Dyingwithout—Estatc  feiil  -       99 

Sse  Dying  without  Issue. 

Surviving  their  parents — Leaving  issue     86 

See  Death  coupled  with  a  Contin- 
gency. 

JOIHT  XOBT6A0EES— Acknowledgment— Sta- 
tute of  Limitations  -  -  276 
iS<e«  Limitations.  Statute  or.  2. 

JinXWENT  CBEI>ITO&— Sequestrator— 27  &  28 
Vict.  c.  112  -  -  -  -     442 

See  Sbquestratign. 

Seizure  and  sale  -        -  419, 425,  482 

See  Execution  Cbeditob.    1 — 3. 

JTTBIBDICIIOK — Chancery  —  Bestraining  action 
on  ground  of  champerty    -  -     367 

See  Champerty. 

County   Court— Transfer   of   cause — Costs 

See  County  Coubt  Jubisdiction.     [688 

Receiver — Contested  heirship  -     471 

See  Receiver. 

Winding-up — Canal  company  incorporated 

by  Act  of  Parliament         -  -     881 

/See  WiNDixG-L-p  Petition.    1. 

LACHES — Contributory  —  Misrepresentation  in 
prospectus    -         -  .  -     603 

See  Misrepresentation  in  Prospectus. 

Impeaching  crerlitora*  deed       -  -     67 

See  Annulling  Begistbation. 

XEASE — Agreement  for  -  -     141,  678 

See  Standing  by  and  allowing  build- 
ing.   1,  2. 


LEASE— Assignment  of,  by  creditors'  deed  898 
See  Plea  of  Assignment  to  Trustees. 

-^—  Fund  for  renewal  -  -  -     672 

See  Apportionment — ^Tenant  fob  Life 
AND  Remainderman. 

LEASEHOLDS— Included  in  real  estate  -  662 
iSce"  Real  Estate." 

LEAYDfa  ISSUE— Time  of  ascertaining  contin- 
gency .         ~  .         .       86 
See   Death  coupled  with  a  Contin- 
gency 

LEGACY — Lien  for — Condition  of  conveying  real 
estate  ....     433 

See  Lien  eor  Legacy. 

LSOACT  DUTT— PaWnerffttp  Property.']  Legacy 
duty  is  payable  upon  the  share  of  a  deceased 
partner,  a  domiciled  Englisiiman,  in  the  proceeds 
of  freehold  property  in  Bombay  used  for  the  pur- 
poses of  the  partnership,  and  forming  a  partner- 
sliip  asset.  Forbes  v.  Steven.  Mackenzie  v. 
Forbes-         _         -         -         .         -     173 

LESSOR — Claim  for  future  rent — Company  re- 
ducing its  capital  -  -  -  884 
See  Reduction  of  Capital  and  Shares. 

UASILITY — Executors  of  deceased  shareholders 
See  Deceased  Shareholder.  [477 

Separate  estate  of  married  woman     -       88 

See  Separate  Estate,  Liability  of. 

Shareholder— Specialty  debt    -        443,  629 

See  SPECL/kLTY  Debt.    1,  2. 

LIEK— Calls— Debenture  holder  -  -  468 
See  Ajbsignieent  of  Debenture. 

Legacy — Condition  of  conveying  real  estate 

See  Lien  for  Legacy.  [488 

LnSH  FOB  LEOAC^— Will— Legacy  on  Condition 
of  Conveying  HeaJ,  Estate — Conveyance — Lien  for 
Unpaid  Legacy.]  A  testetor  gave  a  legacy  to 
each  of  his  daughters  on  condition  that  she  should 
convey  her  share  of  certain  real  estate,  to  which 
the  daughters  were  entitled,  to  the  sons  of  the 
testetor ;  and  in  case  of  any  daughter  refusing  or 
being  unable  to  comply  with  the  condition,  the 
legacy  bequeathed  to  her  was  to  be  forfeited  and 
to  form  part  of  the  testetor's  residuary  personal 
estate.  The  testetor  gave  his  reiiiduary  peri^onal 
estete  to  liis  sons ;  and  he  appointed  one  of  them 
and  two  other  persons  executors.  The  daughters 
convey&i  their  shares  of  the  real  estete  to  their 
brothers,  but  did  not  obtein  payment  of  the  lega- 
cies ; — Heldy  that  they  were  not  entitled  to  any 
lien  in  the  nature  of  a  vendor's  lien  on  the  reel 
estete  conveyed  by  them  for  their  legacies. 
Barker  v.  Barker    -         -         -         -     488 

LDOTATIOVS,  STATUTE  07—3  <fr  4  WiU.  4, 
0.  27,  s.  23 — Estate  tail — Ineffective  Disentailing 
Deed.]  More  than  twentv  years  before  tiie  filing 
of  the  bill,  and  after  the  death  of  the  settlor,  X, 
under  a  mistake  as  to  his  rights,  executed  a  con- 
veyance of  the  estete  to  a  Defendant,  who  imme- 
diately entered  into  possession.  Tiiis  deed  was 
not  iuroUcd.  The  only  son  of  X  filed  this  bill 
eight  years  after  tlie  death  of  X.,  and  one  year 
after  atteining  twenty-one: — Held,  that  his  claim 
was  not  barred  by  the  Statute  of  Limitations  (3  & 
4  Will.  4,  c.  27),  s.  23.  and  that  he  was  entitled 
to  have  the  property  delivered  up  to  him,  with  nn 
account  of  rente  from  the  filing  of  the  bill,  as  in. 
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LIMITATI0K8,  STATUTE  CfF-^-continued. 

Penny  v.  Allen  (7  D.  M.  &  G.  409).    Morgax  v. 
MoBOAN  -  -  -  -         ^       99 

».  28  — Mortgage  — Redemption  — Joint 


Mortgcujees,']  Upon  a  bill  filed  to  redeem  a  mortgago 
where  two  joint  mortgagees  had  been  in  possession 
for  more  than  twenty  years  : — Held,  tiiat  an  ac- 
knowled^ent  by  one  only  of  the  two  jomt  mort- 

gigees  did  not  entitle  the  mortgagor  to  redeem. 
iCHABraoN  V.  YouNGB         ...     275 

UaxriBATIOH  BT  ABEAVOEXSHT— Rights  of 
execution  creditor  -  419,  ^,  482 
See  Execution  Ciueditob.    1— -3. 

LOCAL  BOABD  OF  HEALTH— Pollution  of  stream 
See  Pollution  of  Biveb.  [131 

LOCKE  KnrO*8  ACT  (17  &  18  Viet.  e.  113)— 
"  Contrary  Intention."']  Where  a  testator,  by  a 
will  dated  in  1857,  after  ginng  a  general  direction 
that  his  debts  should  be  paid  as  soon  as  oould  be 
after  his  decease^  devised  in  strict  settlement  real 
estates  which  were  subject  to  mortgagees;  directed 
the  trustees,  during  minorities,  to  receive  the 
rents  and  profits  of  the  estates*  and  thereout, 
amongst  other  things,  to  keep  down  the  interest 
of  any  sums  which  might  be  charged  by  ^ay  of 
mortgage,  or  otherwise,  on  the  premises;  gave 
power  of  sale  and  exchange  over  part  of  the  mort- 
gaged estates  only ;  and  bequeathed  his  residuary 
personalty  to  his  next  of  kin : — Held,  that  no 
contrary  intention  had  been  sufiiciently  signified 
to  exclude  the  operation  of  Locke  King*$  Act. — 
Observations  on  a  dictum  in  Penihrooke  v.  Friend 
(1  J.  &  M.  132).    GooTE  V.  Lowndes         -     376 

XAIHTEVAirCE  OF  IHFAHT8  —  Order  for- 
ward of  Court  -  -  -  680 
See  Ward  op  Court. 

ICAIHTEKAirCE  OF  SUIT    -  -  -     367 

See  Chamfebty. 

KAHA0EB  —  Salary  by  profits  —  Interest  on 
balances       .  -  -  .     393 

See  Interest  on  Balances. 

KAHOB — Bightof  common— Right  of  recreation 
— BUI  by  freeholder  -  -     106 

See  Right  op  Common. 

XABBIA0E  8ETTLEKEHT  -  -  -     686 

See  Covenant  to  settul 

MA0TEB  AHB  SEBVAHT— Maintenance  of  liti- 
gatioiL  by  servant   -  -  -     867 

See  Chamfebtt. 


e  to — Right  to  rescind  contract  212 
See  Rebgindino  Contbact. 

lOSCOHDirOT  OF  DIBECT0B8— Cbmpafit>«  Act, 
1862,  M.  100,  165 — Misappropriation  of  Funds — 
Officers  of  the  Company — Bankers,']  Upon  a  mo- 
tion that  the  National  Bank,  and  three  of  its 
directors,  might  be  ordered  to  pay  to  the  liquida- 
tors of  the  company  a  sum  of  £5000,  alleged  to 
have  been  improperly  paid  out  of  the  funds  of  the 
company  as  an  inducement  to  the  bank  to  open 
an  account  with  the  company  : — Held^  that  the 
payment  for  opening  an  account  with  the  bunker 
was  a  nusappropiiation  of  the  funds  of  the  com- 
pany, but  that,  as  there  was  no  direct  proof  that 
this  money  was  paid  by  the  company,  the  Court 
could  make  no  order,  upon  a  motion  under  the 
100th  section  of  the  Companies  Ad,  1862,  for  its 


mSCOHDirCT  of  DIBECTOBS — comtinaed, 

restoration ;  and  the  Court  being  of  opinion  that 
a  banker  was  not  an  officer  of  the  company  within 
the  ]G5th  section  of  the  Act,  no  order  oould  be 
made  under  that  section. — Leave  given  to  file  a 
bill  a<^inst  the  directors.  In  re  ImfBbial  LA!n> 
CoMFANY  or  Marseilles.    In  re  National  Bank 

[296 

mSBEFBESEHTATIOH — ^Prospectus  of  oompauj 

[SOS 
See  Misbepbesentation  in  Pbospectts. 

Prospectus  of  company  -  -       73 

See  Yabl/lncb  between  Pbo6Pbotu8  am> 
Memorandum. 

MIHBEFBXBENTATIOH  IH  PB08FBCTUB— Cos- 

pany — Winding-up  —  ConirtbtUory — Bepudiaticn 
— Laches.]  M.,  a  shareholder  in  a  company,  dis- 
covered fraudulent  misrepresentatioDS  in  the  pros- 
pectus on  the  iaith  of  which  he  had  taken  iiis 
shares,  and  thereupon  repudiated  the  shares,  both 
privately,  in  an  interview  with  the  secretary,  and 
publicly,  at  a  meeting  of  shareholders.  Other 
shareliolders  also  repudiated  their  shares,  and  in- 
stituted proceedings  for  the  purpose  of  having 
their  names  removed  from  the  register,  while  the 
company  commenced  actions  against  them  for  the 
recovery  of  unpaid  calls :  but  M.  took  no  steps 
whatever,  nor  were  any  steps  taken  against  him. 
After  the  public  meeting,  M.  received  two  cir- 
culars issued  by  the  directors  of  the  company,  cite 
of  which  stated  that,  at  the  request  of  the  dis- 
sentient shareholders,  they  had  consented  to  etay 
lej^ul  proceedings  for  a  time,  with  a  view,  if  pos- 
sibly of  amicably  settling  their  dififerences,  and 
that  they  would,  as  soon  as  possible,  communicate 
the  result  to  the  shareholders:  and  the  other 
stated  that  the  directors  intended  to  appeal  against 
a  decision  in  a  suit  instituted  by  one  of  the  share- 
holders for  the  purpose  of  being  relieved  from  his 
shares.  The  company  having  been  ordered  to  be 
wound  up : — HeUd,  that,  uuder  the  ctreimistanoes, 
M,  was  not  a  contributory.  In  re  'Estates  Ik- 
vestment  Company.    McKibll's  Casb      -     503 

XIBTAXE— Settlement  ... 

See  Mistake  in  Settlement. 

"Will — Description  of  devisee  - 

See  Mm'AKE  of  Testatob. 

XISTAXE  IK  SETTLEKERT— 3fafTta<;e  SetlU- 
ment — BectiJiecUion — Petition — Form  of  Order.} 
By  a  mistake  in  pencil  directions  given  to  a  clerk 
or  stationer,  a  clause  of  a  sentence  was  inserted 
in  a  marriage  settlement  which  on  the  face  of  tho 
deed  was  repugnant  to  the  sense,  and  which  led 
to  a  highly  improbable  result.  The  fact  of  the 
mistake  ^as  not  admitted  by  all  parties : — ^The 
Court,  on  Petition  under  the  Trustee  Bdief  Ad, 
did  not  order  the  settlement  to  be  rectified ;  but, 
prefacing  the  order  with  a  declaration  that  it 
appeared  that  the  words  in  question  were  InserttTi 
by  mistake,  made  an  order  for  distribution  of  the 
fund  as  if  the  clause  had  not  been  inaerted.  In 
re  Db  La  Touohe's  Settlement      -         -     699 

UBTAXE  OF  TE8TAT0B~Cbfu/ruc<ton  of  WiU 
— Name  or  Description.]  A  testator  devised  oer- 
tain  freehold  property  to  trustees  to  the  use  of  hLt 
son  George  GiUett  for  life,  and  after  his  decease  tt^ 
the  utie  of  *'  RobeH  GiUett,  the  fourth  son  of  George 
GiUett"  in  fee,  in  case  he  should  attain  twent}> 
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but  if  he  ahoald  die  under  tbat  age,  to  the 


HSW  XATEBIALek-Ufied  in  producing  known 


one.  _  . 

use  of  the  lifth  son  in  fee,  and  if  he  should  die 
under  twenty-one,  to  the  first  sou  coming  after 
the  fifth  who  should  attaia  twenty-one.  Robert 
H,  GiUett  was  the  third,  and  John  WiUiam  GiiUt 
was  the  fourth,  son  of  George  GiUettf  who  had 
seven  sons.  There  were  reasons  apparent  from 
the  evidence  why  the  testator  passed  oyer  the 
first  and  second  sons,  but  none  for  omitting  the 
third  aoni—Held^  that  the  name  must  prevail 
over  the  description,  and  that  Bobert  H.  GiUett, 
the  third  son,  took  under  the  aboye  devise.  Gil- 
LETT  V.  Game  -----       29 

1IOBT0A0E — Costs  of  puisne  mortgage — Sale  by 
Court  -         -  -  -     447 

See  Costs  in  Mortgage  Suit. 

Mortgagee  in  possession — Sale — Interest  497 

Se  MOBTGAGEE  IN  POSSESSION. 

Priority — Parting  with  title-deeds     -       92 

See  Pbiobitt  fbom  Negligence. 

Beversionary  interest — ^Usury  -     641 

See  Unoonsoionable  Bargain. 

Sale  under  power — Application  of  proceeds 

See  MoBTGAOEE  in  P068S88ION.  [497 

Statute  of  Limitations— Bedemption  -     275 

See  Limitations,  Statute  of.    2. 

Transfer — ^Extinction  of  power  of  sale      482 

See  Extinction  of  Powbb. 

Unregistered — Poperty  of  company   -     516 

See  Unregistered  Moktgagb. 
1IOBT0A0SE  nr  ^OBBISSaOV  —  Aeoount'-Sale 
of  Mortgaged  Property — Reete.']  A  mortgaeee  in 
potfsedsion,  who  sells  part  of  the  mort^gea  pro- 
perty under  a  power  of  sale  in  the  mortgage,  must 
apply  the  proceeds  of  sale,  firbt,  in  payment  of 
interests  and  costs,  and  then  either  pay  the  balance 
to  the  mortgagor,  or  apply  it  in  reduction  of  the 
principal  due  on  the  mortgage ;  and,  in  taking  an 
account  against  the  mortgagee,  who  has  retained 
sale  moneys  beyond  the  interest  and  costs  due,  a 
rest  must  be  made  at  the  time  of  the  receipt  of  the 
proceeds  of  sale,  even  although  he  may  have 
entered  into  poesessiou  wlien  the  interest  due  to 
him  was  in  arrear.  The  same  rule  applies  where 
two  distinct  mortgagees  are  held  by  the  same 
person,  who  sells  one  of  the  mortgaged  estates. 
Thompson  r.  HrneoN  -         -         -     497 

MOBTKAUr— Gift  to  establish  hospital     -     246 
See  Gift  to  establish  Hospital. 

G  ift  to  such  cliarities  as  trustees  should  think 

proper  -  -  -     668 

See  Gift  to  such  Chabitixs  as  Trustees 

SHOULD  THINK  PBOPSK. 

Secret  trust        -  -  -  -     438 

See  Secret  Tbust. 
MOXXOH—Beserved  to  the  hearing — Costs      667 

See  Costs  in  the  Cause. 

VAME  OB  DESGBIFnOH    .  -  -       29 

See  Mistake  of  Testator. 

VAVIGABLE  BIVXB — Obstruction — Power  of 
conservators-  -  -  -     232 

See  C0K8ERVATOR8  OF  Biver. 

mCOLIOEHCE— Mortgagee— Parting  with  title- 
deeds  -  -  -  -  92 
See  Prioritt  from  NsGLiasNCE. 
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-  41 

-  659 


-     622 


article 

See  Specifioation  of  Patent. 

H0H-A0CE88— Evidence  of  husband 
See  Evidence  of  Husband. 

HOTICE— Allotment  of  shares 

See  AocEFTANCE  of  Shabes. 

HOVATIOH  OF  COHTEACT  - 

See  Amalgamation  of  Companies. 

HTJISAHCE— Navigable  river— Obstructions  232 

See  C0N8ERVATOB8  OF  Biveb. 
Pollution  of  river  -  -  -     181 

See  Pollution  of  Biteb. 

OmCXBS  or  COMPAinr— Companies  Act,  1862, 
g.  100— Mitappropriiition  of  funds  298 
See  Misconduct  of  Directors. 

OBHAMEHTAL  TIMBER      -  -  -     466- 

See  Timber. 
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PABUAMEHT— Application    to— Expense 

of         -  -  - 

See  Bailways  Abandonment  Act. 

Prosecution  of  bill  in — Costs 

See  Application  of  Rates. 
PABTIES — Assignment  in  trust  for  creditors  398- 

See  Plea  of  Assignment  to  Tkustees. 
PABTinOH  BUIT— 'Sale— Defendant  entiiUd  to  a 
small  share  out  of  Hie  Jurisdiction.']  In  a  parti- 
tion suit,  where  one  of  the  parties,  entitled  to  a 
small  fraction  of  the  estate,  was  out  of  the  iuna- 
diction,  and  had  not  been  served,  and  it  did  not 
appear  that  any  attempt  bad  been  made  to  serve 
him :— i/eW,  ti  at  a  decree  for  sale  could  not, 
under  the  PaHition  Act,  1868,  be  made  m  hifl 
abticnce.  Hubby  v.  Hubby  -  -  -  848 
PABTMEESHIP- Legacy— Duty  on  sliarc    of 

deceased  partner     -  -  -     I'® 

See  Legaoy  Duty. 

PATENT — Assignee  of  -  -  -     '^^ 

See    Begisteb     of     Pbopbietobs     of 

Patents. 
Damages— Infringement -Suit  before  expi- 
ration of  patent       -  -^        -     *^ 
See  Damages  undeb  Cairns*  Act. 

Begister  of  proprietors  -         -     ^^ 

See  Begister  of  Pboprietors  of 
Patents. 

Specification— New  materials    to   P>^2^ 

known  articles        -  -  "     ^** 

See  Specification  of  Patent. 

PAYMENT  OF  DEBTS— Execution  of  special  power 

See  Special  Power.  [wO 

PETITION— Appointment  of  new  trustee— Costs 

See  Costs  out  of  Income.  l^ 
Confirmalioa  of  Sales  Act— Service   -     681 

See  Confirmation  of  Sales  Act. 
Winding-up      -  -  831.890,40a 

See  Winding-up  Petition.  1 — 3. 
PLEA  OP  AfifflONMENT  TO  TEU8TEE8— Practice 
—Plea  — Parties— Deed  of  Assignment  — Bank- 
ruptcy Act,  18G1  (,24  A  26  Vict.  0,  1»4).m.  192-200 
— XcttBc.J  A  depositor,  by  way  of  mort};age,  of  a 
lease,  made  a  registered  assignment,  under  the 
Bankruptcy  Act,  18U1,  of  aU  his  trslate  and  effixU 
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PLEA  OF  ASaXONlCSHT  TO  'nVfftXSB--contd. 

to  tniBtces,  in  favour  of  his  creditors.  The 
trustees  had  not  done  any  act  to  signify  thidr 
acceptance  of  the  lease.  The  mortgagee  filed  a 
bill  for  foreclosure  or  Eale  against  the  mortgagor, 
not  making  the  trustees  parties.  Plea  of  the 
assignment  cJlowcd,  witli  leave  to  amend.  Metbo- 
FOLiTAN  Bank  o.  Offobd      ....     898 

PLEABIHO— Demurrer  to  part  of  bill  cited  ac- 
cording to  Act  -  -  -  471 
See  Rbceitkb. 

Exceptions  to  answer    -  -  -       83 

See  ExoEPnoNB  to  Answer. 

Plea  of  assignment  of  lease  to  trustees  by 

creditors  deed         ...     898 
See  Plea  of  Assionusnt  to  TauffrxES. 

POLLUnOK  OP  JUYIESL—Nuiaanoe-Sewage— 
Local  Board  of  HeaMh."]  Bill  and  information 
filed  to  restrain  the  local  board  of  health  of  a 
town  from  discharging  sewage  into  a  river  dis- 
missed with  costs  on  the  ground  that  the  injury 
proved  was  trifling.  Consideration  of  the  circum- 
stances uoder  which  the  Court  will  interfere. 
Attobney-Genebal  V,  Gee  >         -     131 

P088EB8I0H— Under  Bills  of  Sale  Act  -  68 
See  Bill  of  Sale. 

POWSB — ^Appointment  by  will— Property  in- 
effectnally  appointed         -  -         1 

See  Appointment  by  Will. 

Appointment  to  daughter  with  restraint  on 

anticipation  _  _  .     584 

See  Restraint  on  Anticipation. 

Duration  of        -  -  - 

See  DxTRATiON  of  Power. 

Extinction  of— Power  of  sale  - 

See  Extinction  of  Power. 

Fraudulent  appointment         -  -        6 

See  Fraudulent  Appointment. 

General— Not  affected  by  subsequent  limited 

power  -  -         -  -     820 

See  PovrzR,  General  or  Special. 

Married  woman  —  Exercise  during  cover- 
ture -----  220 
See  Power,  Geni^ral  ou  SPEaAL. 

Sale   in   mortgage   deed  —  Extinction    by 

transfer        ....     488 
See  Extinction  of  Power. 

Sale  in  a  settlement— Duration  of     -     849 

See  Duration  of  Power. 

^—'  Special — Direction  for  payment  of  debts 

See  Special  Power.  660 

POWER,  QEHERAL  OB  SPECIAL— 6^en«ra2  Power 
of  Appointment — Subsequent  Limited  Power  — 
Exercise  during  Coverture^  A  general  power  of 
apix>intment  was  given  to  a  feme  sole  under  a 
settlement  of  her  property,  with  subsequent 
trusts,  in  default  of  appointment,  for  herself  and 
any  future  husband,  and  a  power  of  appointment 
among  children,  and  with  a  provision  that  her 
nfter-acquired  property  should  be  subject  to  the 
fame  trusts : — HeJd^  that  the  general  power  could 
bo  exercised  during  coverture,  and  that  an  ap- 
jx>intment  made  in  exercise  of  it  after  marriage  in 
favour  of  the  donee  of  the  power  and  her  husband 
was  valid.  Oould  v.  Oould  (2  Jur  (N.S.)  484) 
not  followed.    Wood  v.  Wood 
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PBAOnCE — ^Administration  summons— Seal  es- 
tate—When granted  -  -  880 
See  Administration  Btmhonb. 

Affidavit — Informality-  -  -      52 

See  Informal  Affidavit. 

Confirmation  of  Sale — Service  -     631 

See  Confirmation  of  Sales  Act. 

Costs  in  cause    -  -  -         -     557 

See  Costs  in  Cause. 

Declaration  of  Title  Act  -         -    402 

See  Declaration  of  Title  Act. 

Demurrer  to  part  of  bill  without  azurrering 

the  rest        -  -  -  -    471 

See  Eeceiver. 

-^—  Exceptions  to  answer   - 

See  ExcEPnoNB  to  Answer. 

Partition  Suit — Sale     - 

See  Partition  Sttit. 

Beyivor  and  supplement 

See  Beviyor  and  Sufflemert. 

Special  examiner — Fees  and  charges 

See  Special  Examiner. 

Staying  proceedings— Defendant  submitting 

to  demand    -  -  -         -    610 

See  Statino  Proceedinos. 

Waiver  of  irregularity — ^Motion  to  dismiss 

See  Waiver  of  iRREauLARirr.         [216 

PSE8CEIPTI0H  —  Right  of  common  —  Inter- 
ruption -  -  -  -  105 
See  Bight  of  Common. 

PBIOBITT — Mortgagee  parting  with  tit]&4eeds 

See  Priorttt  from  Neqljgence. 
PBIOBITT  FBOK  HEOLIOEirGE— -Iforf^o^— 
Mortgagee  parting  with  Title  Deede.']  B^  a 
mortgagee  of  leasehold  property,  lent  the  lease 
to  the  mortgagor,  for  the  purpose  of  raising 
money  upon  it,  but  at  the  same  time  told  the 
mortgagor  to  inform  the  person  from  whom  he 
propped  to  borrow  the  money  that  B.  had  a 
prior  charge.  The  mortgagor  borrowed  moDey 
from  his  bankers  upon  the  security  of  a  deposit 
of  the  lease  without  giving  them  notice  of  B*t 
mortgage  i—HM^  that  B.^e  mortgage  mnst  be 
postponed  to  that  of  the  bankers.  Brigos  e. 
JONEB    ------      92 

PBOVHB — Arrears  of— Interest 

See  Interest  on  Balance. 

PBOIOSSOBT  VOTB-Security  for 
Tance  —         -  - 

See  Security  for  Balance. 

PBOKonoH  OF  Bnii  nr 

of — ^Application  of  rates  - 
See  Appucation  of  Bates. 
—  Expenses  of  Parliamentary  agents— Aban- 
donment of  railway  -  -  6^^ 
See  Bailwatb  Abakdonmert  Act. 

PBOOFPOB  FEU  DUTIES— Cbmpa»y—f(»  O^' 
ter — Scotch  Law — Claim  of  Superior  in  retped  of 
future  Feu  Duties-^Ompaniee  Act,  1862,  f.  158.J 
A  company,  assignees  from  a  former  company  of  ft 
piece  of  land  in  Scotland,  which  had  been  disponed 
to  liiem  by  the  ht-ritable  proprietor  on  W°**JjJ 
of  certain  feu  duties,  having  been  ordered  to  be 
wound  up : — Held,  that  the  superior  was  entitled 
to  enter  a  proof  for  the  feu  duties  then  due,  ana 
also  entitled  to  enter  a  cltdm,  but  not  a  proof,  ftft  the 
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-    407 
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PBOOT  FOB  VEU  DUTTBH    continued, 

capitalised  yalae  of  the  future  feu  duties.    In  re 
Oabtn£8s  Iron  Company.    JEz  parte  Lord  El- 

PHIN8TOKB  -,..--.       412 

PRCMKFBCnrS— Misrepresentation  in  -     603 

See  MlBnBFBBSBNTATION  IN  PbOBFECTUS. 

PUKCHASE-KOHET— Lands  Clauses  Act— In- 
Tostment — Costs     -  -  -     612 

See  Costs  ttndeb  Lands  Clattses  Act. 

—  Pajxnent  out  of  Court — Matter  transferred 
from  Court  of  Exchequer — Costs  682 
See  Costs  op  Payment  out  op  Coubt. 

2AILWAY  COXPAHT— Abandonment— Bond  for 
completion  of  railway  -  -  618 
See  Kailways  Abandonment  Act. 

SAILWAY  STOCK— Investment  by  trustees  26 
See  Intestment  by  Tbvstees.    1. 

HAILWAYS  ABAHBOHHEHT  ACT,  1869  (32  &  S3 
Vict.  c.  114),  «.  5 — Application  of  Deposit  or  Bond 
— Promotion  of  Company-— Freliminary  Expenses.'] 
Upon  the  construction  of  sect.  5  of  the  Railways 
Abandonment  Act,  18G9,  claims  in  respect  of  ex- 
penses iucurred  by  Parliamentary  agents  in  getting 
the  bill  of  a  projected  railway  company  passed 
through  Parliament,  and  for  moneys  advanced  by 
the  intending  contractor  for  the  same  purpose,  are 
debts  which  have  been  incurred  on  account  of  the 
promotion  of  the  company ;  and  the  Court,  nader 
the  discretion  given  by  that  section,  "will  not  hold 
it  reasonable,  as  between  such  creditors  and  the 
surety  to  the  bond,  that  their  debts  should  be 
paid  out  of  the  bond,  which,  by  the  warrant  for 
the  abandonment  of  the  railway,  has  been  directed 
(o  be  applied  as  part  of  the  assets  of  the  company. 
In  re  Bbamfion  and  Lokgtown  Eailway  Com- 
pany    ------     618 

BATES— Application  of— Improvement  Commis- 
aioners  -         -         .         ^     X82 

See  Application  of  Bates. 

UKATi  ESTATE  —  Administration  summons  -^ 
When  granted  -  -  -  280 
^6^60  Administration  Summons. 

-«BEAL  ESTATE"— C%aro6 upon "ifeaZr«tofe"— 
Testator  possessed  of  LeaseholdB  and  no  FreeTidds.] 
A  testator  gave  his  real  estate  upon  trust  to  pay 
to  his  honsekeeper  12s.  per  week,  and  the  re- 
mainder of  the  rents  and  profits  to  be  divided 
as  therein  mentioned.  The  testator  had  no  free- 
hold estate,  but  he  had  lease] lolds  for  a  long 
term,  which  he  always  believed  to  be  of  freehold 
tenure:— flcid,  that  the  leaseholds  were  charged 
with  the  weekly  payment.    Gully  r.  Davis  662 

SEAL  AND  PEBBOKAL  ESTATE —Charge  of 
debts — Exoneration  of  personalty  646 
See  Exoneration  of  Personal  Estate. 

EECEl VEE — Pendente  lite— Beat  and  Personal 
Estate — Administrator  —  Jurisdiction  —  Probate 
Act,  1857  (20  dc  21  Vict.  e.  77).  ss.  70.  li—Prae- 
tice — Partial  Dtmurrer  vnikout  Ansujer."]  Upon 
the  death  of  a  jperbou  intestate,  two  persons, 
claiming  to  be  coheiresaes-at-law  and  sole  next 
<^^  kin  of  the  intestate,  entered  into  possession  of 
the  intestate's  real  estate,  and  obtained  a  grant  of 
letters  of  administration  of  the  personal  estate. 
The  Pluintitf,  who  claimed  to  be  lieir-at-law  and 
oQo  of  the  next  of  kin  of  the  intestate,  commenced 


EECEIVEE— eoR<tnue<2. 

proceedings  in  ejectment  for  the  recovery  of  the 
real  estate,  and  also  took  proceedings  in  the  Pro- 
bate Court  for  a  recall  of  the  letters  of  adminis- 
tration, and  then  filed  a  bill  for  the  appointment 
of  a  receiver  pending  the  litigation.  One  of  the 
coheiresses  demurred  to  the  whole  bill ;  the  other 
demurred,  without  answering,  to  so  much  of  the 
bill  as  sought  relief  in  respect  of  the  real  estate : — 
Held^  that  l)Oth  demurrers  were  good :  the  partial 
demurrer,  because  the  Court  has  no  jurisdiction 
to  appoint  a  receiver  in  a  simple  case  of  contested 
heirship ;  and  the  demurrer  to  the  whole  bill,  on 
the  ground  tliat  where  administration  has  been 
granted  the  Court  will  not  exercise  its  jurisdic- 
tion to  appoint  a  receiver  of  pergonal  estate,  unless 
a  special  case  is  made— a  rule  which  will  be 
strictly  enforced,  since  tlie  Probate  Act  of  1857 
(20  &  21  Vict.  c.  77).  enables  the  Court  of  Probate 
to  appoint  an  administrator  pendente  lite,  with 
powers  similar  to  those  of  a  receiver. — Since  the 
passing  of  the  Chancery  Improvement  Act  (15  &  16 
Vict.  c.  86)  a  Defendant  may  demur  to  part  of  a 
bill  without  answering  the  rest  Hitchen  v, 
BiBKs    -         -         -         -         -         -     471 

BEdTAL  —  Intention  not  to  exercise  power  of 
sale  ....         -     482 

See  Extinction  op  Powkb. 

BEC0VEB7  OF  DEPOSIT    -         -         -       78 

See  Yabianoe  between  Pbo8pectu8  and 
Memorandum. 

BEGBEATIOV— Bight  of      -         .         .     105 
See  Right  of  Comuon. 

BEGTIFICATIOE-^ttlement-Mistake  -     5d9 

See  Mistake  in  Settlement. 

BEDVCTIOH  INTO  F088ES8I0V.]  A  fund  to 
which  a  married  woman  became  entitled  during 
coverture  will  not  be  considered  as  reduced  into 
possession  by  the  husband  where  he  has  not  been 
at  any  time  in  a  position  to  assert  his  rights  by 
acti(.>n  for  the  amount  as  money  had  and  received 
to  his  nse. — A.,  being  sole  executor  and  trustee  of 
X.'s  will,  appointed  B.  and  C.  as  his  co-trustees, 
and  by  de^  assigned  all  X.*s  property  to  himself, 
B.,  and  C,  upon  the  trusts  of  the  will.  B.  (who 
was  also  A.*s  solicitor),  as  trustee,  opened  an  ac- 
count at  a  bank  in  the  name  of  "  The  Executor 
of  X."  A  share  of  X.*s  estate,  to  which  A.*s  wife, 
or  A.  in  her  right,  was  entitled,  having  become 
divisible,  B.,  after  advising  her  as  to  an  invest- 
ment, drew  a  cheque  in  his  own  name  in  favour 
of  A.'s  wife,  and  the  money  was  invested  in  a 
debenture  which  was  taken  in  the  names  of  B. 
and  D.  as  trustees  for  her : — Held,  that  there  had 
been  no  reduction  into  possession  of  the  share 
by  A.    AiTCHisoN  v.  Dixon  -         -         -     689 

BEBVCTIOH  OF  CAPITAL  AHB  8HABE8— Cbm- 
pany — Superfluous  Capital — Distrtbulion  amongst 
Shareholders — Lease — Claim  of  Lessor  in  respect 
of  future  Bent — Companies  Act,  1862,  s,  158 — 
Companies  Act,  1867,  s.  14.]  When  a  limited 
company  reduces  its  capital  a  lessor  is  entitled  to 
have  a  sum  impound<Hl  to  answer  future  rent. 
In  re  Telegraph  Coxstbuction  Company  -     384 

BE0I8TEB   OF   FB0PBIET0B8   OF    PATENTS 

— Assignment — Suit  by  unregistered  Assignee  of 
Patent— Patent  Law  Amendment  Act,  1852  (15  d: 
16  VicL  c  83X  8, 35.]    The  assignee  of  a  patent 
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BE0I8TEB  OF  FB0FBIET0B8  07  PATSHTS— 

continued, 

may  maintain  a  snit  against  the  assignor,  and 
subsequent  licensees  &^m  the  assignor  with 
notice  of  the  assignment,  to  restrain  them  from 
using  the  patent,  although  at  the  time  of  the 
institution  of  the  suit  the  assignment  has  not 
been  registered  pursuant  to  the  35th  section  of 
the  Patent  Law  Amendment  Act,  1852  (15  &  16 
Yict.  c.  83). — Semble,  registration  of  the  assign- 
ment of  a  patent  relates  back  to  the  date  of  the 
assignment,  so  as  to  entitle  the  assignee  to  main- 
tain a  suit  to  restrain  infringement  instituted 
between  the  dates  of  the  assignment  and  the 
registration.    Hassall  v.  Wbight  -  -     509 

SEOISTBATIOH -- Creditors'  deed  —  Power  of 
Court  to  annul        -  .  .       57 

See  Annulliko  Registration. 

REMISWABLE  LEASXEOLDB— Apportionment 

[572 
See  ApFOBTioNHEm: — ^Tenant  for  Life 

AND  RemAINDERUAN. 

BESCniDIHG  GONTKAGT  >- FefMior  and  Pur- 
chaser— Conditions  of  Sale— Objection  to  Title— 
Compensation  —  Dispute  as  to  Vendors  Bight  to 
Mines."]  Upon  a  sale  of  freehold  land,  described 
as  containing  valuable  limestone  and  freestone, 
one  of  the  cunditions  provided  that  the  purchaser 
should  be  considered  to  have  accepted  the  title, 
imless  he  should  within  a  certain  time  deliver  to 
the  vendor  some  valid  objection  to  the  title,  and 
that,  if  any  objection  or  requisition  should  be 
delivered  and  persisted  in,  the  vendor  might 
rescind  the  contract ;  and  anotiier  condition  pro- 
vided, that  if  any  mistake  should  appear  to  h&Ye 
been  made  in  the  description  of  the  property,  or 
of  the  vendor's  interest  therein,  it  should  not 
vitiate  the  sale,  but  compensation  should  be 
given.  The  vendor's  title-deeds  contained  a  re- 
servation to  the  lord  of  the  manor  of  the  right  to 
the  mines  and  minerals  under  part  of  the  pro- 
perty ;  but  the  vendor  asserted  that,  by  the  cus- 
tom of  the  manor,  the  lord's  right  did  not  extend 
to  limestone  and  freestone,  and  that  there  were 
no  other  minerals  under  the  property.  The  pur- 
chaser having  claimed  compensation,  the  vendor 
rescinded  the  contract:  —  Held,  that  the  pur- 
chaser's objection  involved  a  question  of  title 
between  the  vendor  and  the  lord  of  the  manor, 
and  that  the  vendor  was  entitled  to  rescind  the 
contract ;  and  a  bill  by  the  purchaser  for  specific 
performance  with  compensation  was  dismissed. 
Mawson  v.  Fletcher  ...     2I8 

1UB8IDEKCE — Property  required  for — Vendor  and 
purchaser     -  .  -  .     281 

See  Time   the  Essence  of  the  Gon- 

TBACT.     2. 

BESmUABT  Onrr— "  Rest  of  my  hmds  at  E." 
See  Secret  Trust.  [488 

BE8IRAIHT  OK  AnTIGIPATIOH->3famay0  Set^ 
dement— Power  of  Appointment  amongst  Children 
— Appointment  to  Married  Daughter  for  Separate 
Use,  toith  Restraint  upon  Anticipation  —  Bute 
againet  Perpetuities  —  Bejeetion  of  Bestraint 
Clause  —  Similar  Appointment  to  Unmarried 
Daughter  —  Subsequent  Marriage.]  A  widow, 
having  under  her  marriage  settlement  a  power 
of  appointment  amongst  the  children  of  the  mar- 


BE8TEAINT  OV  AHTIdPATIOH— conftniMd. 

riage,  executed  the  power  by  giving  to  one  of  her 
live  daughters,  who  was  married,  a  fifth  share  of 
the  fund  for  her  separate  use,  independently  of 
her  then  or  any  future  husband,  out  without 
power  of  anticipation ;  and  after  her  decease  as 
she  should  generally  by  deed  or  will  appoint,  and 
in  default  of  appointment,  lor  her  executors  and 
administrators  absolutely : — Held,  that  the  whole 
appointment  was  not  void,  and  that  it  was  a  valid 
execution  of  the  power,  except  as  to  the  restraint 
upon  anticipation,  but  that  the  attempted  re- 
straint upon  anticipation  was  ineffectual  and 
void. — Observations  on  Fry  v.  Capper  (Kay,  163  *. 
— A  similar  appointment  was  made  to  another 
daughter,  unmarried  at  the  date  of  the  appoint- 
ment, who  afterwards  married : — Held,  that  mar- 
riage did  not  operate  as  an  adoption  of  the  trusts 
of  the  fund  so  as  to  establish  the  validity  of  the 
restraint  clause.    Jn  re  Teague's  Settlement 

[564 


BEVEB8I0HABT  IHTEBSST—Sale  of 

See  Unoonscionable  Bargain. 
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BEViyOB  AND  SUFVI^MSET—Practice^Deaih 
of  one  of  three  Co-Plaintiffs — Form  of  Supplr- 
mental  Order— 15  A  16  Viet,  e.  86,  s.  52.1  Attcr 
bill  filed  by  a  tenant  for  life  of  one  third  and  Hv 
owner  in  fee  of  two  thirds  of  real  estate,  agaim^t 
a  company  for  specific  performance,  and  af^er 
answers,  amendment  of  bill,  notice  of  motion  far 
decree,  and  cause  set  down  for  hearing,  the  first- 
mentioned  Plaintiff  died,  and  the  share  of  which 
she  had  been  tenant  for  life  passed  to  ^.  as  tenant 
in  tail  in  possession : — Order  made  that  the  Plaia- 
tiffs  should  be  at  liberty  to  prosecute  the  decrei% 
and  have  the  bame  benefit  of  the  proceedings 
against  the  Defendants,  the  company,  and  al^» 
against  A.,  as  tenant  in  tail,  as  they  would  have 
had  if  A.  bad  been  originally  a  Defendant  Wil- 
liams V.  Llanellt  Bailwat  and  Dock  Company 

[401 

Motion  to  dismiss  for  want  of  prosecution 

See  Waiver  of  Irrexsularitt.  [210 

BIGHT  07  QOMMOS—Bill  on  behalf  of  Free- 
holders of  Manor — Frame  of  Suit — Etidenoe  of 
Bight — Burden  of  Proof— Custom  and  Pretcrip- 
«um— Jntemiptton— 2  <fc  3  WiU,  4,  c.  1\—Biakt  of 
Beereation^  A  suit  for  the  purpose  of  establish- 
ing a  right  of  common  over  the  wasies  of  a  manor 
may  be  maintained  by  one  freehold  tenant  of  thc- 
manor  on  behalf  of  himself  and  all  other  freehold 
tenants.— It  is  not  incumbent  on  the  Plaintiff  in 
such  a  suit  to  prove  that  a  right  of  common  vas 
granted  at  the  same  time  as  the  land ;  but  the 
Court  will  presume  the  grant  where  the  user  has 
been  long-continued  and  uninterrupted,  and  tlie 
burden  of  proof  lies  on  the  lord  who  seeks  to  dis- 
turb the  long-continued  user. — ^Where  the  lord 
has  attempted  to  stop  the  user  of  a  common,  the 
tact  that  some  of  the  tenants  have  yielded  to  such 
attempts  is  not  an  interruption  of  the  riglit  within 
the  meaning  of  the  Prescription  Act  (2  &  3  Will 
4,  c.  71),  so  far  as  to  bar  the  rights  of  freeholders 
who,  as  a  body,  have  never  yielded  to,  or  acqui- 
esced in,  the  claim  of  the  loid. — Discossioii  as  to 
claims  to  a  right  of  recreation  over  a  oommon. — 
Whether  fi;e3iold  tenants  can  claim  bycustou. 
qtuere, — Earl  of  Dunraven  v.  Llewellyn  (15  Q.  B. 


Eq.  Vol.  X.] 
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BIGHT  OF  COKKOV"  continued. 

791)  considered.    Wabbick  v.  Queen's  Ck>LLEOE, 
Oxford  -----     105 

SIVES — Navigable— Obstruction  in  -     282 

See  GoNSERVATOBS  OF  Biter. 

Pollution  of       -  -  -  -     131 

See  Pollution  of  River. 

SALE  —  Execution  creditors  —  Liquidation  by 
arrangement  -  4l9, 425, 432 

See  Execution  Creditor.    1—3. 

Mortgage — ^ftlortgae^ee  in  possession — Inte- 
rest on  partner's  money  -  -  497 
See  Mortgagee  in  Possession. 

Mortgage  suit — Costs  of  puisne  mortgagee 

Se  Costs  in  Mortgage  Suit.  [447 

Partition  suit     -  -  -  -     847 

See  Partition  Suit. 

Sequestration  (27  &  28  Vict.  c.  112)  -     442 

See  Sequestration. 

SCOTCH  SSQTJESTEATIOV— Effect  of        -     604 

See  Forfeiture  Clause. 

SECRET  TBUST — WiU — Hortmain — Deviae  void 
in  Law—Renduary  Gift—WiOs  Act  (1  Vict.  c. 
26 :,  $.  25.]  Testatrix,  who  had  executed  a  deed  of 
^ft  (whicn  was  enrolled)  of  lands  at  H.  to  three 
trustees  for  foundiag  a  charity,  died  within  a  year 
of  its  execution,  having  by  her  will  devised  the 
Bame  lands,  in  case  she  should  not  in  her  lifetime 
have  effectually  disposed  of  them,  to  ^.,  B.^  and  C. 
(two  of  whom  were  trustees  of  the  deed)  as  joint 
tenants,  and  she  devised  certain  lands  to  the 
Plaintiff  by  the  following  deacription :  "  The  rest 
of  my  hereditaments  at  if.,  and  all  my  heredita- 
ments at  8.  and  IT."  The  Plaintiff  iiled  a  bill 
impeaching  the  devise  as  being  a  secret  trust  for 
charitable  purposes,  and  claiming  to  be  entitled 
to  the  lands : — Held,  that  as  the  evidence  shewed 
that  the  testatrix  devised  the  lands  in  fiill  reliance 
that  the  devisees  would  carry  out  her  object,  and 
that  the  trust  was  tacitly  accepted  by  them,  the 
devise  was  therefore  void : — Heldy  also,  that  the 
words  **the  rest  of  my  lands  at  H.,'*  were  not 
a  residuary  devise  within  s.  25  of  the  WiVU  Act 
(1  Vict.  c.  26),  and  that  the  lauds  in  question  were 
undispos^  of.    Springett  v.  Jenings       -     488 

8ECITBITY — Balance  of  current  account    -     467 
See  Security  for  Balance. 

Delivery  up  of    -  -  -  -       11 

jS^  Creditor  holding  Securitt. 

For  costs — Declaration  of  Title  Act  -     402 

See  Declaration  of  Title  Act. 

SECnSITT  70B  BALAKCS— PromtMorj^  Note- 
Principal  and  Surety — Current  Account — Burden 
of  Proof.']  A  promissory  note  given  by  principal 
and  snrety  for  a  definite  simi,  and  payable  on  a 
fixed  day,  is  presumed  to  be  given  in  consideration 
of  an  advance  at  the  date  of  the  note  :  and  if  the 
payee  asserts,  as  against  the  surety,  that  the  ob- 
iect  of  the  note  wus  to  secure  the  payment  of  the 
balance  of  an  account  current  between  the  prin- 
cipal and  the  payee,  the  burden  of  proof  lies  on 
the  payee.  In  re  Boys.  Eedes  v.  Boys.  Ex  parte 
Hop  Planters  Company  -  -  -  467 
SEIZUSE  AND  SALE — Execution  creditor — ^Li- 
quidation by  arrangement  419, 425, 482 
See  Execution  Ciieditou.    1—3. 


SEPARATE  ESTATE,  UABUJTT  €fF— Married 
Woman^BiU  of  Exchange.']  A  married  woman 
living  abroad,  alone,  under  circumstances  which 
led  to  the  beUef  that  she  was  a  feme  toUCf  indorsed 
a  bill  of  exchange,  and  drew  a  cheque  on  her 
London  bankers  for  the  purpose  of  enabling  7*., 
who  acted  as  her  agent,  to  raise  money.  The  bill 
and  cheque  were  cashed  by  ilf.,  a  banker  at  Paris, 
but  were  dishonoured  : — Held,  that  the  separate 
estate  of  the  married  woman  was  liable  to  make 
good  the  amount,  irrespective  of  any  equities  be- 
tween her  and  T.    McHenry  v.  Davibs    -       88 

SEPARATE  TTSE— Restraint  on  anticipation    664 
See  Restraint  on  Anticipation. 

SEQUESTRATION  —  Judgment  Creditor  —  Reed 
Estate  delivered  in  Execution — Sale— 21  dk  28 
Vict.  e.  112,  M.  1,  4.]  A  debtor  executed  a  con- 
veyance of  real  estate  to  volunteers,  and  after- 
wards a  writ  of  sequestration  was  issued  against 
him  at  the  instance  of  a  creditor.  The  volunteers 
reoonveyed  the  estate  to  a  trustee  for  the  seques- 
trators ;  and  they  entered  into  possession : — Ueld, 
that  the  sequestrators  and  creditor  were  entitled 
to  an  order  for  the  sale  of  the  real  estate  under 
27  &  28  Vict.  c.  ]  12.    Jn  re  Rush  -  -     442 

Scotch— Effect  of         -  -  -     604 

See  Forfeiture  Clause. 

SERVICE — Petition  under  Confirmation  of  Sales 
Act    -  -  -  -  -     681 

See  Confirmation  of  Sales  Act. 

"Windin<j-up  petition — Service  on  directors 

Ste  Winding-up  Petition.    2.  [890 

SET-OFF— Calls  ngainst  debt  -  -     812 

See  Borrowing  Powers.    1. 

SSmEMENT — Construction  —  Dying    without 
issue  _  -  -  -         S9 

See  Dying  without  Issue. 

Covenant  to  settle  after-acquired  property 

See  Covenant  to  settle.  [686 

Executory  -  -  -        207,269 

See  Executory  Settlement.    1,  2. 

General  power  to  wife  —  Exercise  during 

coverture      -  -  -  -     220 

See  Power,  General  or  Limited. 

Marriage  articles — Dissolution  of  marriage 

See  Wife's  Settled  Property. 

Mistake  in  -  -  -  - 

See  Mistake  in  Settlement. 

Power  of  sale — Duration  of  power 

See  Duration  of  Power. 

Restraint  on  anticipation 

See  Restraint  on  Anticipation. 

VoluntaiT — Improvidence — Lady  just  of  age 

See  Voluntary  Settlement.  [406 

SEWAGE— Pollution  of  river  -  -     131 

See  Pollution  of  Riter. 


[16^ 
693 
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■Landowner  and  Public  Body — Statu^ 
tory  Rights— Permanent  Trespass — Injunction — 
Lands  Clauses  Act — Towns  Improvement  Clauses 
Act — Compulsory  Powers.]  Defendants,  the  coipo- 
rtition  of  a  borough,  were  empowered  by  a  special 
Act  (which  incorporated  the  Towns  Improvement 
Clauses  Act,  1847)  to  make  sewers;  but  it  was 
provided  that  it  should  not  be  lawful  for  them  to 
cause  any  new  sewer  to  open  or  drain  into  tho 
river  Roche  at  any  ix)int  above  the  Town  Mill  Weir, 
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BEWEBB—conHnued. 

Plaintiffs,  the  owners  in  fee  of  tho  Town  M(U  and 
Weir,  and  occupiers  of  the  mill,  complaineil  that 
the  Defendants  were  making  a  large  new  sewer  in 
the  principal  street  of  the  town,  and  other  new 
sewers,  which  would  open  or  drain  into  the  river 
above  the  weir,  and  prayed  for  an  injunction  to 
restrain  these  acta.  The  evidence  shewed  that  the 
Defendants  had  made  the  large  new  sewer  com- 

Elained  of  nearly  on  the  site  of  an  old  sewer,  but 
irger  and  deeper,  that  sevend  drains  had  been 
made  into  it  which  could  not  have  been  made  into 
the  old  sewer,  and  that  it  was  intended  to  make 
manv  more  such  drains;  also  that  they  were 
making  other  new  sewers,  which  would  drain  into 
the  river  above  the  weir : — Injunction  granted  to 
restrain  the  Defendants  from  causing  or  permitting 
any  sewer  (omitting  the  words  *'  or  drain  ")  to  to 
opened  into  the  new  sewer,  or  any  other  new  sewer 
to  open  or  drain  into  tho  river  at  any  point  above 
the  Toum  Mill  Weir.  Defendants  were  empowered 
by  their  special  Act  from  time  to  time,  as  tliey 
should  thiiJE  proper,  to  cleanse  and  otherwise 
improve  the  river,  and  for  such  purpose  ^*  to  re- 
move or  alter"  the  Toum  Mill  Weir,  They  had 
no  compulsory  powers  of  taking  the  weir,  but  they 
were  empowered  to  purchase  land  by  agreement, 
and  the  Act  provided  that  full  compensation  should 
be  made  to  all  persons  '*  sustaining  any  damage  " 
by  reason  of  the  exercise  of  any  of  the  powers  of 
the  Act.  Defendants,  having  entered  upon  the 
weir  and  removed  part  of  the  same,  and  having 
permanently  occupied  the  space  by  a  floodgate, 
j^laintiSa,  not  alleging  damage,  prayed  that  the 
Defendants  might  be  restrained  from  efltering 
upon  or  oontinning  in  possession  of  the  weir,  or 
any  land  or  property  of  the  Plaintiffs,  or  any  part 
thereof,  and  from  taking  or  using  the  same,  with- 
out consent  of  the  Plaintiffs : — Injunction  refused, 
and  bill  as  to  this  part  of  the  relief  dismissed. 
Holt  v.  Corpobation  of  Bochdale  -     864 

8EABES— Transfer  of— Shareholder         -       47 
See  CuaroM  or  Stock  Exchange. 

80LICIT0B — ^Retention  of  costs  before  delivering 
biU 165 

See  Taxation  of  Cobtts, 

SPECIAL  ELMJnXESL— Practice— Fees  and 
Charges — RegtHations  subjoined  to  Consolidated 
Orders,  Schedtde  1.]  The  sum  of  £2  2a.  a  day, 
which  a  special  examiner  is  entitled  to  receive 
for  his  expenses  under  the  regulations  subjoined 
to  the  Consolidated  Orders,  is  a  fixed  sum  payable 
in  every  case,  without  reference  to  the  amount  of 
expenses  actually  incurred  by  the  special  ex- 
aminer, and  does  not  include  the  expense  of 
hiring  a  room  for  the  purpose  of  the  examination. 
Wright  v,  Larmtth  -         -         -         -     139 

SPECIAL  TOWER— General  Appointment— Fay- 
ment  of  Debts."]  A  testatrix  having  a  general 
power  to  appoint  £500,  and  a  special  power  to 
appoint  the  residue  of  certain  property,  gave  all 
her  real  and  personal  estate  wnatsoever  and 
wheresoever,  and  of  which  she  had  any  power  to 
appoint  or  dispose  of,  to  trustees,  in  the  first  place 
to  pay  her  debts,  funeral  and  testamentary  ex- 
penses, and  then  to  divide  the  residue  between 
the  objects  of  the  special  power : — Eeldy  that  the 
special  power  was  well  executed. — Clogstoun  v. 


SPECIAL  TOVtrEE—eontinued. 

Wahott  (18  Sim.  523)  not  followed.    FEBBncR  r. 
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SPECIALTY  DEBT — Unregistered  Company  — 
Winding-up  —  Liability  of  ContrHmtory — Com' 
panics  Act,  1862,  ss.  75,  199— Deceased  Con- 
trihutory — Administration  of  Assets — Proof  by 
Liquidator.']  The  liability  of  a  shareholder  of  a 
company  not  registered  under  the  Act  of  \S€2, 
but  wound  up  under  it,  to  contribute  to  the  assets 
of  the  company,  is  in  the  nature  of  a  specialty 
debt. — The  liquidator  of  such  a  company  is  en- 
titled to  prove  against  the  estate  of  a  deceased 
contributory  for  the  estimated  value  of  such 
liability,  although  no  call  has  actually  been  made 
in  the  winding-up,  and  to  have  a  proportionate 
share  of  the  fund  set  apart  to  meet  it.    In  r/ 

MUGOEBIDGE.      MUGGEBIDGE  r.  ShASP.      Ex  partr 

Bank  of  London  and  National  Pbovincial 
Insubancb  Association       -         _         _     ^ 

2.  Administration — Legal  and  EquiiabU 

Assete—^  A  4  WiXL.  4,  e.  \^—lnsufj^cient  Edaie^ 
CaU  made  in  a  Winding^p— Nature  of  LiabHiiy 
—  Companies  Act,  18b2,  «.  75.]  The  liability  of  a 
contributory  to  pay  calls  made  sinoe  a  winding- 
up  is  a  debt  by  specialty  which  binds  the  heirs 
of  the  contributory.    BrcK  v.  Bobson       -     629 

SPEdPIG     PEBFOBMAirCS  —  Compensation  — 
Kight  to  rescind  contract  -  -     212 

See  Rescinding  Contbaot. 

—^  Doubtful  title    -         -         -  -     4€9 

See  Doubtful  Titls. 

Doubtful  title— Good  holding  title    -        5 

See  Fraudulent  Appointment. 

— —  Standing  by  and  allowing  bmlding  141, 678 
See  STANDiNa  BY  and  allowing  Buili>- 

INQ.     1,  2. 

Time  the  essence  of  the  contract      222,  281 

See  Time   the  Essence  of  the  Con- 
tract.   1,  2. 

SPECIFICATIOK  07  PATENT— Potent— rse  of 
new  Materials  to  vroduee  a  known  Article^  The 
Plaintiff  obtainea  a  patent  for  the  use  of  animal 
fibre,  by  preference  Russian  wool,  or  wool  of  a 
coarse  texture,  in  the  manufacture  of  artificial 
hair  to  be  made  up  os  ladies'  head-dresses,  and 
for  upholstery,  ana  other  like  purposes.  IJpcn 
bill  filed  to  restrain  an  infringement  of  tht* 
patent : — Held,  that  the  specification  was  too  ex- 
tensive  ;  that  even  the  use  of  a  new  material  to 
produce  a  known  article  could  not  be  the  subject 
of  a  patent  unless  some  invention  and  ingenuity 
were  displayed  in  the  adaptation;  that  in  this 
case  a  prior  user  of  wool  for  the  same  purpoec  was 
proved  by  the  evidence,  and  that  the  bill  must 
DC  dismissed  with  costs.    Bushton  r.  Crawley 

[582 

STAKBHrQ  B7  AHB  ALLOWIK0  BUILDniO— 
Lessor  and  Lessee— Agreement  for  Lease — Copper^ 
works — Easement  of  PlaifUijf  to  take  Wetter  from 
Defendant's  Canal — Mutual  Understanding — 
Acquiescence.']  The  Defendant  being  the  owner 
of  a  canal  of  which  the  Plaintifis  were  large 
customers,  a  mutual  understanding  was  come  to 
between  the  parties,  that  so  long  as  the  Plaintiflk 
remained  good  dustomers  of  the  canal  they 
should  be  allowed  to  use  tho  superfiuous  water  of 


Eq.  Vol.  X.] 
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STAHSIHO  B7  AHB  ALLOWIHO  BUIIJ>IV&-' 

continued. 

the  canal  for  tho  purposes  of  copperworks,  of  which 
they  were  occupiers  under  ^n  agreement  for  lease 
with  the  Defendant.  It  was  shewn  that  the  use 
of  the  water  of  tho  canal,  though  convenient  and 
economical,  was  not  absolutely  essential  to  the 
Plaintiff's  works : — Held,  that  such  an  under- 
atanding  did  not  form  the  foundation  of  an  equit- 
able right. — Secus,  if  the  Plaintiffs  with  the 
knowledge  of  the  Defendants  had  incurred  ex- 
pense in  establishing  a  manufacture  for  which 
the  use  of  the  water  was  absolutely  necessary. — 
Clavering'B  Case  (5  Yes.  690)  considered.  Bjlnkabt 
r.  Tenkant     -----     141 


S. 


Corporaiion — Agreement  not  under  Seal 


— Aequieteence — Speeifle  Performanee.']  A  muni- 
cipal corporation  passed  a  resolution  in  January, 
1860,  agreeing  to  let  land  to  0.  for  300  years,  to 
be  stumped  out  by  a  conmuttee  and  himself  at 
hiB  expense.  The  corporation  did  not  stump  out 
the  land,  and  C.  afterwards  stumped  out  the  land 
himself,  took  possession  of  it,  erected  a  terrace  on 
the  land,  and  paid  rent  to  the  corporation: — 
Held,  that  C,  was  entitled  to  a  decree  for  s^edfio 
performance,  the  corporation  having  acquiesced 
in  all  that  he  had  done  : — Heid,  further,  that  the 
right  of  the  corporation  to  giant  such  a  lease 
could  not  be  disputed  in  this  suit.  GaooKv.  Cob- 
poitATiON  OP  Bkafobd  -  -  -     678 

STATUTES: 

9  Geo.  2,  c.  30— Mortmain         -  -     S46 

See  Gift  to  establish  Hospital. 

3  &  4  Will.  4.  c.  27,  s.  23— iimttafion*         99 

See  Limitations,  Statute  of. 

B.  28     -         -         -         -     276 

See  Limitations,  Statute  of. 

c.  74 — Fines  and  Becoveries         -       17 

See  DiscLAiMBB. 

4  &  5  Will.  4,  c.  22,  s.  2— Apportionment    636 

See  Api»obtionmknt  when  no  Death. 

3  &  4  Vict.  c.  87 — Metropolis  Improvement  671 
See  Costs  undeb  Act  of  Pablzament. 

6  &  7  Vict.  c.  73.  8.  41— fiW/c»<or«  -     166 

See  Taxation  of  Costs. 

.  8  Vict.  c.  18,  s.  70— Lands  Clauses       -     612 
See  Costs  undsb  Lands  Clauses  Act. 

s.  74     .         -         -         -     672 

See  Appobtionment — Tenant  fob  Life 
and  Bemaindebman. 

10  Vict.  c.  27,  B.  12— Harbour  Clauses  -     282 

See  Consebvatobs  of  Rivsb. 

10  &  11  Vict.  o.  34  —  Toums  Improvement 

Clauses       -  -  -  -     364 

See  Sewebs. 

11  &  12  Vict.  c.  ^5^Winding^p  -     479 

See  Tbanbfbb  of  Shabis. 

15  &  16  Vict.  c.  12,  s.  S^Copyright      -     198 
See  Intebnational  Copybioht. 


Pbopbietobs 
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c.  83,  s.  35— P«ten<« 
See   Reoistbab   of 
Patents. 

c,  86,  a.  12— Chancery  Improvement   471 

See  Beceiyeb. 
- — S.47     -  .  .  -      280 

See  Administbation  Suxkonf, 


STATUTES-HSOfUintied. 

17  &  18  Vict.  c.  Se—BiOs  of  Sale         -       63 
See  Bill  of  Sale. 

c.  113— Locke  King's  Act  -  -     877 

See  Locke  Kino's  Aot. 

20  &  21  Vict.  c.  77,  s.  70— Probate       -     471 
See  HeceIveb. 

23  &  24  Vict.  0. 12i^  Ecclesiastical  Commis- 
sioners  -  _  -  -     672 

See  Appobtionsient — Tenant  fob  Life 
AND  Bemaindebman. 

25  Vict.  c.  19— Pt<jr»  and  Harbours      -     282 
See  CoNSEBTAToas  of  Biveb. 

25  &  26  Vict.  o.  67— Declaration  of  Title    402 
See  Declabation  of  Title. 


c.  89,  s.  43 — Companies 

See  Unbeqistebed  Mortgage. 
S.75    -  -  - 

See  Spbcialtt  Debt.    1,  2. 

8.  loo- 
ked BOBROWINO  POWEBS.     1. 

S.115    - 


See  Witness  in  Winding-up. 

s.  158  - 

See  Pboof  fob  Feu  Duties. 


-     616 


448,  62» 
•r     812 


-     663 


-     413 


See  BEDUcmoN  of  Capital  and  Shabes. 

8. 164  -         -         -         -     16$> 

See  Fbauduixnt  Fbbfebbncb. 

s.  199  -  -  -  -     881 

See  Windino-up  Petition.    1. 

c.  108,  s.  2 — Confirmation  of  Sales  Act 

See  CoNFiBMATiON  OF  Sales  Aot.    [681 

27  d;  28  Vict.  c.  112,  s.  1— JtM2gm0fite  -     442 
See  Sbqubstbation. 

30  &  31  Vict.  c.  131,  s.  1^— Companies       884 

See  Bkduotion  of  Capital  and  Shabes. 

31  &  82  Vict.  c.  4.  s.  1— Usury  -  -     641 

See  Unoonsoionadle  Babgain. 

c.  40— PartiYion       -  -  -     84T 

See  Pabtition  Suit. 

32  &  33  Vict.  c.  62— Debtors  Act  -       68 

See  Committal  undeb  Debtobs  Act. 


o.  68 — Evidence 
See  Etidbkoe  of  Husband. 

c.  71,  8.  92 — Bankruptcy  - 
See  Fbaudulent  Pbeferekob. 

ss.  95, 125 

See  Execution  Gbeditob.    2. 

See  Execution  Cbeditob.    3. 


41 


-     648 


-     426 


-     482 


-     41» 


See  Execution  Cbeditob.    1. 

a  114,  s.  5 — Bailways  Abandonment  61ft 

See  Bailwats  Abandonment  Act. 

STATDTG  FROGGBEDIHaB  —  Practice  —  Costs."] 
When  the  Defendant  offers  to  complj  with 
Plaintiff's  demand,  and  would  have  done  so,  if 
asked,  before  bill  filed,  the  Court  will  stay  all 
further  proceedings  without  costs.  Budd  v.  Bowe 

[610 

STOCK  BXCEAiraE— Custom  of     -         -       47 
See  Cubtou  of  Stock  Exchakgx. 
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flTTBSTrnmOITAI  GUT       -  -  -     847 

See  Gift,  original  or  scbstitutional. 

8I70C1S8IOV  DUTY— 16  &  17  Viet.  c.  51— TTtZ^- 
Legaey— Bequest  in  IVutt  for  Personn  in  Succession 
— Foreign  Domicil']  A  testator  who  was  domi- 
ciled in  Belgium,  but  for  the  last  ten  years  of  his 
life  resided  and  carried  on  business  in  England 
by  his  will  directed  a  sum  of  £12,000  to  be  invested 
in  consols  and  held  in  trust  for  A.  for  life,  with 
remainder  for  his  nephews  and  nieces,  most  of 
whom  were  Belgians  i—IIeld,  that  upon  the  death 
of  A.  succession  duty  was  payable  on  the  £12,000. 
—In  re  Smith's  Trusts  (12  W.  R.  933)  and  In  re 
CapdevieUe  (2  H.  &  C.  985)  followed.— PFaZZocu  v. 
V.  Attorney-General  (Law  Rep.  1  Ch.  1)  dis- 
inguished.    Jn  re  Badast's  Trusts  -     288 

SUJPPLEiaSNTAL  OBDEB :       -         -  401 

See  Retivor  and  Supplement. 

8TJXETT  — Co-sureties  by  separate  instruments 
— Contribution        -  -  -     529 

See  Co-Surbtibs. 

Security  for  balance  of  current  account    467 

See  Security  for  Balance. 

miBViyOSSEIF  —  Wm  —Construction  —  "  Other 
~9wrviving  "  read  "  Other '*'\  A  testator  devised  real 
estate  in  trust  for  his  children,  G,,  J.,  E.,  and  M,j 
in  equal  shares  as  tenants  in  common  during  their 
Tespective  lives,  and  after  their  respective  deaths 
in  trust  for  such  of  the  children  of  hi.s  said  children 
respectively  as  should  attain  twenty-one,  or  die 
under  that  age  leaving  i8.<)ue,  and  his,  her,  or 
their  heirs  and  assigns,  if  more  than  one,  as 
tenants  in  common;  but  so  that  the  child  or 
children  of  each  of  his  children  should  take  his, 
lipr,  or  tlieir  parent's  share  only ;  and  in  case  of  a 
failure  of  such  issue  of  cither  of  his  said  children, 
-then  in  trust  for  his  otlier  surviving  children  or 
child  in  like  manner  in  all  respects  as  their,  his, 
or  her  original  shares  or  share  were  or  was  there- 
inbefore given. — E.  died  in  the  testator's  lifetime, 
leaving  a  child ;  /.  survived  the  testator  and  died 
childless,  leaving  G.  and  M. and  E*s  child  surviv- 
ing : — Heidi  t^^*  ^^^  words  "  other  surviving  " 
must  be  read  "  other,"  and  that  E's  child  t<X)k 
one-third  o{  J*s  share. — Milsom  v.  Awdry  (5  Vea. 
465)  disapproved.    In  re  Arnold's  Trusts     252 

BUSPEKSIOV  OF  FOWEB— Transfer  of  mortgage 
See  Extinction  of  Fower.  [482 

TAXATION    OF    COffIS  — Solicitor- Payment— 
lietention  of  Costs  by  Solicitor  before  delivering 
Bill— 6  &  7  Vict.  c.  73,  «.  41.]    A  solicitor  re- 
tained the  amount  of  his  bill  of  costs  out  of 
money  in  his  hands  belonging  to  the  client,  and 
the  client,  on  receiving  the  balance  of  the  money, 
but  before  the  bill  of  costs  had  been  delivered, 
si;;ned  an  account  in  which  the  total  amount  of 
the  costs  was  an  item,  and  gave  a  receipt  for  the 
balance : — Held,  that  there  had  been  no  payment 
of  the  bill  within  the  meaning  of  6  &  7  Vict. 
c.  73,  s.  41 :  and  that  the  client  was  entitled  to 
have  the  biU  taxed  more  than  a  year  after  the 
retainer  of  the  costs  and  the  signature  of  the 
account : — Held,  also,  that  a  special  application 
was  necessary  under  the  circumstances.    In  re 
Street-  -----     195 


TEHAHT  FOE  UFE  AHD  BEKADTDSBKAK— 

Appointment   of  additional   traatee— 
Costs  of  petition     -  -  -        45 
See  Costs  out  op  Incoxe. 
Apportionment  -          -          -          -      572 

See  Apportionment— Tenant  ior  Lipe 
AND  Remainderman. 

Impeachment  of  waste  -         -  '        -     259 

See  Executory  Settlement. 

Ornamental  timber      -  -  «     41^5 

See  Timber. 

TIXBEB^-Omamental  Timber— EquHahle  Waste 
--Damage  to  Inheritanee.']  Although  the  Court 
of  Chancery  will  grant  an  injunction  to  restrain 
a  tenant  for  life  from  cutting  down  ornamental 
tmiber,  irrespective  of  the  question  whether  or 
not  any  damage  would  be  occasioned  to  the  in- 
heritance by  such  cutting ;  yet,  when  the  oma- 
mental  timber  has  been  actually  felled,  and  the 
reversioner  claims  damages  from  the  tenant  for 
life  in  respect  of  such  equitable  waste,  the  amount 
of  damages  can  only  be  measured  by  the  damage 
done  to  the  inheritance.  Bubb  v.  Yelveirton 
Ex  parte  Hastings     -         -         -  «     4/^ 

TIME  THE  E88EKCE  OF  THE  COHTRACT— Prac- 
life— Specific  Performance-Inquiry  as  to  Title- 
Objection  raised  too  late  —  Declaration  as  to 
Waiver.']  Where  a  decree  has  been  made  for 
specific  performance  of  a  contract  for  puitjhas*- 
of  real  estate  in  the  ordinarv  form,  directing  an 
inquiry  whether  a  good  title  can  be  made,  it  is 
too  late  for  the  purchaser  to  take  under  that 
inquiry,  for  the  first  time,  an  objection  to  tiflo 
disclosed  by  an  abstract  delivered  previously  to 
the  commencement  of  the  suit,  but  not  taken 
within  the  time  limited,  as  of  the  essence,  by  the 
conditions.    Upperton  v.  Nicholson        - 


^  _2'  ~—  Specific    Performance— Contract    for 
Sale— Waiver— PropeHy  required  fcrr  lUsidenfr,! 
Upon  a  contract  for  the  sale  of  a  house  and  land 
required  for  immediate  residence,  the  conditions 
were  that  the  purchase  should  be  completed  at 
noon  on  the  26th  of  February,  on  which  day  the 
purchaser,  having  paid  his  purchase-money,  was 
to  be  entitled  to  possession ;  but  if;  from  any  cause 
whatever,  the  purchase  should  not  then  be  com- 
pleted, the  purchaser  was  to  pay  interest  on  the 
purchase-money  from  that  day  until  the  oomplf- 
tion;  and  if  any  objt  ctions  or  requisitions  as  to  title 
should  be  made  upon  the  delivery  of  the  abstract 
which  the  vendor  thould  be  unable  or  unwilling  to 
remove,  then  tlie  vendor  was  to  bo  at  liberty  to 
cancel  the  contract.    The  vendor  fniled  to  com- 
plete  his  title  by  the  day  named ;  but  negntiatJona 
were  continued  till  the  7th  of  April,  on  whi<h 
day  notice  was  given  by  the  purchaser  of  imme- 
diate abandonment  of  the  contract.    Upon  bill 
filed  by  the  vendor  for  specific  performance:— 
Held,  that  as  a  possible  postponement  of  own- 
pletion  of  the  contract  was  contemphited  by  the 
terms  of  the  agreement,  time  was  not  of  the 
essence  of  the  contract,  and  that  if  it  had  bet?n  so 
the  purchaser,  by  contmuing  the  negotiations  as 
to  title  after  the  day  fixed  for  completion,  had 
waived  it,  and  could  not  rescind  without  reason- 
able   notice.— Decree  for  specific    performanoe. 
with  the  usual  inquiry  as  to  title.    Webb  r- 
HroriEs  -----     281 
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TITIiB-DXKDS—Mortgagee  paztiiig  with— Negli- 
gence -  - .  -  -  92 
See  Priobity  fiuAs.  NaauGENCE. 


TBAHBFSB  OF  BUBnnSSS    .  -  - 

See  Amalgam  ATiOH  of  GoMPAinES. 

THAHBFEB   OF  0AI7SE — County  Court — 

Chancery     -  -  -  -     688 

See  Couimr  Coubt  Juribdiotion. 
XBAVBFEB  OF  BEAXES^Winding-up Act,  1848 
— Contributory — Transfer  $ubtequeni  to  Preeenia- 
tian  of  Petition,']  Where  shares  in  a  company 
hAve  heesa  transferred  in  the  interval  between  the 
presentation  of  a  Petition  for  winding  up  the 
company  under  the  Joiid  Stock  Companies  Wind- 
ing-up Aetj  1848,  and  the  date  of  the  order,  the 
tTanneror,  and  not  the  transferee,  is  the  proper 
X>er8on  to  be  settled  on  the  list  of  oontributories 
in  respect  of  the  shares.  In  re  Consols  Insub- 
ANCB  AasooDkTiOK.    Glantillb's  Casb     -     479 

Transfer  in  blank         -  -  -     669 

See  AocEPTAKOE  of  Shabes. 

TBAK8LATI0N — Foreign  dramatic  work — Copy-  i 
right  -  -  -  -  -     198  I 

Seie  iNTEBNATIOyAL  COFTBIOHT. 

TXUBT — Declaration  of — ^Voluntary  gift   -     476  | 
See  Voluntary  Gift, 

Executory  -         -         -         -     907  ' 

See  ExECUTOBT  Settlement.  ! 

Gift  for  benefit  of  herself  and  family       267 

See  Gift,  absolute  ob  ik  trvst. 

Succession  duty— Testator  domiciled  abroad 

See  Succession  Dtttt.  [288 

mjSTEE — Appointment  of  new — Costs — Tenant 
for  life  and  remainderman  -       46 

See  Costs  out  of  Income. 

Costs — Unnecessary  suit         -  -     664 

See  Tbustees*  Costs. 

Investment  by — ^Foreign  securities — French 

railway         -  -  _  -       8$ 

See  Investment  by  Tbustees.    2. 

Investment  by — Railway  stock         -       26 

See  Investment  by  Trustees.    1. 

TKUHTEJEB'  OO0T8  —  Payment  into  Court  —  Un- 
neoeeeary  Suit.']  Any  trustee  who  entertains  a 
reasonable  doubt  or  difflcultv  as  to  the  title  of 
the  person  who  claims  to  be  ms  eeaiui  que  truet, 
should  pay  the  funds  into  Court  under  the  Trustee 
Belie/  Act,  A  trustee,  who,  entertaining  such 
doubt,  did  not  pay  the  fund^  into  Court,  but  by 
his  conduct  caused  the  institution  of  a  suit,  was 
allowed  out  of  the  funds  only  the  costs  that  he 
would  have  been  entitled  to  if  he  had  paid  the 
funds  into  Court  under  the  Act,  and  the  costs  of 
appearing  on  the  petition.   Gunmell  v,  Whiteab 

[664 

IBTJBTEE  BELIEF  ACT— Duty  of  trustees  as  to 
payment  into  Court  -  -      664 

See  TBrsTEES'  Costs. 

UHCOFBGIOVABLE  BABOAIH—itcMrmonary  In- 
terest—Si (k  32  Vict.  c.  4.  s.  1.]  The  Defendant, 
a  money  lender,  having  agreed  with  the  Plaintiff, 
who  was  just  twenty-one,  and  was  in  difficulties, 
to  lend  him  £150  on  his  reversionary  interest 
under  his  father's  will,  exacted  securities  for  £200, 
with  interest  at  20  per  cent.,  reducible  to  10  per 
Eq.— Vol.  X.  3 


!  T7VOOH8GIOHABLE  "KMUkMYI— continued, 

'  cent,  on  punctual  payment,  and  advanced  only 
£123,  but  claimed  interest  on  the  whole  amount 
secured.    The  Court  declared  that  the  securities 

.  should  stand  as  a  security  for  the  money  actually 
advanced  with  interest  at  5  per  cent.,  although 
the  Plaintiff  had  been  assisted  by  a  solicitor,  who, 

,  however,  stated  that  he  was  not  accurately  in- 
formed of  the  transaction. — The  jurisdiction  of 
the  Court  over  unconscionable  bargains  is  not 
affected  by  the  repeal  of  the  Usury  Laws,  or  by 
the  31  &  32  Vict.  c.  4,  s.  1.    Milleb  v.  Cook  641 

UHBXOIBTIEBED  KOBT0AOE  —  Company  — 
Winding-up— Directors — Companies  Act,  1862, 
s.  43.]  In  the  winding  up  of  a  company  regis- 
tered under  the  Companies  Act,  1862,  aireotors 
will  not  be  allowed  to  set  up  against  the  general 
creditors  a  mortgage  of,  or  cb^irge  on,  the  pro- 
perty of  the  company  not  registered  pursuant  to 
the  43rd  section  of  the  Act. — Qussre,  whether  an 
unregistered  mortgagee,  not  being  a  director,  can 
set  up  his  mortgage  against  the  unsecured 
creditors. — ^A  company,  whose  articles  of  associa- 
tion authorized  the  directors,  with  the  sanction  of 
a  resolution  of  the  company,  to  borrow  money  on 
mortgage,  being  indebted  to  their  bankers  on  an 
overarawn  account,  the  payment  of  which  some 
of  the  directors  had  personally  guaranteed,  passed 
a  resolution  authorizing  the  directors  to  raise 
money  on  a  mortgage  of  the  property  of  the 
company,  to  be  applied  in  discharging  the  liabi- 
lities of  the  company,  or  any  director  or  other 
person  on  behalf  of  the  company,  to  the  bankers  ; 
the  resolution  also  confirmed  the  acts  of  the 
directors  and  any  sureties  of  the  company  in 
reference  to  the  creation  or  continuance  of  the 
liabilities  to  the  bankers,  and  declared  that  the 
bankers,  directors,  and  sureties  should  stand  in 
the  same  position  as  to  their  claims  against  the 
company  as  if  such  liabilities  had  been  originally 
loans  specially  authorized  and  secured  by  mort- 
gage under  the  articles.  No  mortgage  was  ex- 
ecuted, the  resolution  was  not  communicated  to 
the  bankerd,  and  no  charge  on  the  property  of  the 
company  in  favour  of  the  bankers  or  tiie  guaran- 
teeing directors  was  registored  under  the  43rd 
section  of  the  Companies  Act,  1862: — Held^  in 
the  winding-up  of  tne  company,  that  the  resolu- 
tion not  having  been  communicated  to  the  bankers 
did  not  entitle  them  to  a  charge  on  the  property 
of  the  company ;  and  that,  assuming  the  resolu- 
tion to  have  created  a  charge  in  favour  of  the 
guaranteeing  directors,  their  omission  to  register 
it  disentitled  them  to  set  it  up  against  the  general 
creditors  of  the  company.  In  re  Wtnn  Hau^ 
Coal  Company,  Ex  parte  Nobth  and  South 
Wales  Bank  -         .         .         -         -     515 

TJSE&— Interruption  of         •  -  -     106 

See  BiQHT  OF  Common. 

USES,  STATUTE   OF— Disclaimer— Disentailing 
deed  -----       17 

See  DiscLAUiEB. 

■  UBUsT — Sale  of  reversionary  interest       -     641 
!  See  Unoonsoionable  Baboain. 

;  YABIAHGE  BETWEEN  FBOflPECTini  AHB  ME- 

HXJiKKRlSUlL'— Company  — Recovery  of  Deposit 
and  Calls — Liability  of  Directors — Fraud — MiS' 

H  2 
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VABIAVCB  BBTWXEV  [PBOHFJICTUB  AHD  XX- 


repretentation — SoietUer—Juriididion,']  Aperaon 
wno  has  had  his  name  removed  from  ine  register 
of  shareholders  of  a  company  for  yarianoe  between 
the  memorandmn  and  prospectus  is  not  entitled 
to  file  a  bill  for  the  purpose  of  compelling  the 
directors  personally  to  refund  the  deposit  and 
calls  he  has  paid  in  respect  of  the  shai^  unless 
they  have  been  guilty  of  fraud ;  and,  tembUf  his 
relief  against  the  company  is  at  law. — ^A  pro- 
spectus issued  early  in  Biay  stated  that  more 
than  half  the  capitel  had  lieen  subscribed  for. 
On  the  28th  of  May  the  Plaintiff  appUed  for 
shares,  which  were  allotted  to  him  on  tne  1st  of 
June.  At  the  time  when  the  prospectus  was 
issued  half  the  shares  had  not  been  applied  for ; 
but  before  the  28th  of  liay  applications  for  more 
than  half  the  capital  had  been  received,  and 
before  the  1st  of  June  for  more  than  the  whole  :— 
JGfeU,  that  there  was  no  misrepresentation  for 
which  the  Plaintiff  was  entitled  to  relief. — 
Stewart  y.  Au§tin  (Law  Rep.  3  £q.  299)  and 
Hendenon  v.  Laoon  (Law  Bep.  5  Eq.  249)  dis- 
ouBsed.    Ship  v,  Gbosskill  -         -         -       78 

YZXDOB  AHB  FUBCHAflEBr— Doubtful  title  4i9 

Hm  Doubtful  TrruB. 

^-^  Fraudulent  appointment  —  Benefit  to  ap- 
pointor -  -  -  -  6 
See  Fbaudulent  ApFomTMSMT. 

—  Bight  to  rescind  contract — Objection  to  title 
as  to  mines  .  -         -         -     818 

See  Bbbgindino  Contbaot. 

Time  the  essence  of  contract      -     888,  881 

See  TmB  thb  Essehoi  ot  tee  CoNTBAGrr. 
1,2. 

ySSUVO— Death  before  shares  "  payable  "  884 
See  Death  befobb  "  Patablb." 

VOLTOTABT  Om — Memorandum  of  Transfer 
of  Bond — NonrdeUvery— Implied  Declaration  of 
2Vtt«t.]  A  memorandum  of  a  voluntary  gift  in 
this  form,  "  I  hereby  give  and  make  over  to  M, 
an  India  bond,  value  £1000,"  was  signed  by  8., 
and  given  by  him  to  If.,  without  huiding  over 
the  bond,  a,  died^  and  the  residuary  legatees 
under  his  will  claimed  the  bond: — J7eU,  that 
the  memorandum  was  a  good  declaration  of  trust 
in  favour  of  3f.,  and  that  he  was  entitled  to  the 
bond.  MoBGAH «.  Malleson  -  -  476 
VOLUHTABT  SERLEICEHT— rotmg  Lady  otdy 
juitofAge — Improvidence-'Deed  §et  ando—Form 
of  VoUMtarySetOement  for  the  Benefit  of  the  Settlor, 
a  young  unmarried  LadyA  By  a  settlement  exe- 
cuted by  an  unmarried  lady  a  few  months  after 
she  attained  twenty-one,  it  was  declared  that  a 
sum  of  money  to  which  she  was  entitled  abso- 
lutely should  be  held  bv  the  trustees  (who  were 
her  step&ther  and  uncle),  upon  trust  to  invest 
the  same  in  certain  flpeoified  classes  of  securities, 
and  vary  the  same  at  the  trustees'  discretion, 
and  pay  the  income  to  the  settlor  for  life,  for  her 
separate  use,  with  restraint  on  anticipation  if  and 
when  married,  and,  after  her  deathu  to  hold  the 
fund  in  trust  for  the  settlors  children,  as  she 
should  by  will  appoint ;  in  de&olt  of  appoint- 
ment, for  the  children  absolutely;  and  in  default 
of  children  as  the  settlor  should  by  will  appoint, 
and  in  default  for  her  next  of  kin.    The  trustees 


VOLUBTABT  BXTTLKimT— emittmiaii 

were  empowered,  at  the  settlor's  request,  to  raiae 
£700  out  of  the  fund,  and  pay  the  same  to  her 
for  her  separate  use.  Power  of  appointing  new 
trustees  was  reserved  to  the  surviving  or  continu- 
ing trustees,  or  to  the  executors  or  administrators 
of  the  last  surviving  trustee.  The  deed  was  pre- 
pared under  the  aavice  of  a  solicitor,  who  was 
the  solicitor  and  friend  of  the  sfcep&ttber,  and 
known  to  the  Plaintiff.  Upon  bill,  nine  vears 
afterwards,  by  the  settlor  (who  had  remainea  un- 
married), to  have  the  settlement  set  aside:— 
HeIcK,  that  the  deed  was  void,  and  must  be  set 
aside,  on  the  ground  of  improvidence,  and  having 
regaixi  to  the  age  of  the  settlor;  but,  owing  to 
the  absence  of  all  improper  motive,  the  trustees 
were  allowed  their  costs,  charges,  and  expenses 
properly  incurred. — Observations  on  the  proper 
form  of  a  settlement  executed  under  the  above 
circumstances.    EyEBTiT  «.  Evbbitt         -     405 

WAIVSR  OF  JaXEOrVLABITY—Praetiee— Mo- 
tion to  dienUsB — Wainer."]  A  Defendant  who  has 
been  added  to  the  record  by  revivor  cannot,  after 
moving  to  dismiss  for  want  of  prosecution,  move 
to  discharge  as  irregular  an  order  of  course  to 
amend,  obtained  before  he  was  made  a  party  to 
the  suit.    Kbttlewell  «.  Babbtow  -     810 

WASD  OF  COJlKT-^InfoMt— Order  for  MainU- 
nance  vn'thout  SuU,"]  An  order  for  the  maintenance 
of  an  infant  made  without  suit  constitutes  tlie 
infant  a  ward  of  Oourt.    In  re  Gbaham    - 


WABTX — ^Impeachment  of  executory  settlement 
—"Strict  settlement*'  -  .  -  869 
See  Exxoutobt  SBrnjaaEirr. 

WEXB — ^Interference  with — ^Towns  Improvement 
Actr-Statutory  right         -  -     8M 

See  Sbwebs. 

WIFFS  SEnUED  FBOFEBTT— Jfarrioge  Arti- 
eiee — Husband^s  AduUery — DieeoUttion  of  Marriage 
—Submquent  Suit  by  Wife  for  Payment  of  TVud 
Fund."]  Under  marriage  articles,  the  personal 
property  of  the  wife,  who  was  then  an  infinnt, 
was  agreed  to  be  settled  upon  the  usual  trusts, 
with  an  ultimate  trust  for  the  wife  alMolutely,  if 
she  survived.  No  settlement  was  executed  on 
the  wife's  attaining  twenty-one.  There  were  no 
children  of  the  marriage.  A  decree  for  dissolu- 
tion of  the  marriage  was  made  by  the  Divorce 
Covat  on  the  suit  of  the  wife.  The  wife  filed  her 
bill  against  her  late  husband  and  the  trustee  of 
the  marriage  articles  for  payment  of  the  trust 
fund : — HeuL  that  she  was  entitled  to  have  the 
trust  ftmd  paid  to  her.    Swift  v.  Wbniiah       16 

WILL — Appointment — ^Property  ineffectually^ap- 
pointed  -  -  -  -  '  1 
See  Apfoibthxnt  bt  Will. 

Charity— Gift  to  establish  hospital   -     846 

See  Gift  to  bbtabush  HofiprrAL. 

Charity — Gift  to  such  charities  as  trustees 

should  think  proper  -         -     668 

See  Gift  to  such  Ohabiths  as  Tbxtbibbs 

SHOUU)  think  FBOFKB. 

Gharity — Secret  trust  - 

See  Sbobbt  Tbust. 

Executory  gift   -         -         - 

iSSm  ExacuTOBT  GllT. 
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Executory  settlement  -         -  -     807 

See  £xsoinx>B  SarTLXMENT. 

Gift  absolute  or  in  trnst  -         -     997 

See  Gift,  absolctb  ob  in  trust. 

Illegitimate  children    -         -         -     190 

See  iLLEorriMATE  Ghildben. 

"  Leaving  issue  " — Surviving  parent  -       39 

See  Dbath  ooupled  with  a  Gontin- 

GKNOT. 

lien  for  legacy — Condition  of  conveying 

real  estate    ....     488 
See  Lien  vob  Leqaot. 

— ^—  Mistake  in  desoilption  of  devisee 
See  MisTAKB  of  Testatob. 

Original  or  substitutional  gift 

See  Gift,  obiginal  ob  substitutional. 

«  Payable  "^L-Oift  over 

See  Death  befobb  ^  Patablb." 

Beal  estate  held  to  include  leaseholds      699 

See  '*  Real  Estate." 

Beeiduary  gift—"  Rest  of  my  lands  at  H." 

See  Bbobxt  Tbust.  [488 

■      Special  power — ^Direction  for  payment    of 
debts  -  .  -  -     650 

See  Special  Poweb. 

Substitutional  gift        -  -  -     847 

See  Gnrr,  obiginal  ob  substitutional. 

'•Surviving"      -  -  .  -     862 

See  SuBvrvoBSHiP. 

wmBIHG-irP— Acceptance  of  shares— Notice  of 
allotment      .-  -  -  -     969 

See  Aoceptancob  of  Shabbb. 

Afladavit  verifying  petition  —  Petitioners 
abroad  ....     890 

See  WiNDiNG-tP  Petition.    2. 

Canal  company  incorporated  by  Act  of 
Parliament  -  -  .  .881 

See  Winding-up  Petition.    1. 

Creditor  holding  security  -  -  11 
See  Cbeditob  holding  Seoubtct. 

Executors  of  deceased  shareholder— lia- 
bility -  -  -  -  477 
See  Dbobased  Shabeholdeb. 

Fraudulent  preference  —  Security  to  di- 
rector -  -  -  -  109 
See  Fbaudulbnt  Pbefebencb.   1. 

-Misrepresentation  in  prospectus         -     608 
See  Misbefbesentation  in  Pbospeotus. 

Petitioner  in  arrear  for  calls   -  .     408 

See  Winding-up  Petition.    8. 

Place  of  business  of  company — Service  on 
directors  ....  890 
See  Winding-up  Petition.    2. 

Ptoof  against  two  estates — ^Interest  -  11 
See  Cbeditob  holding  Seoubitt. 

Proof  for  feu  duties       -  -         -     418 

See  Pboof  fob  Feu  Duties. 


Transfer  of  shares 

See  Tbanbfeb  of  Shabbs. 
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win  iiDIG-irP— continued. 

Unregistered  mortgage  by  directors        616 

See  Unbbgistebed  Mobtgagb. 

Witness — Examination  of       -  -     976 

See  Witness  in  Winding-up. 

WIHDIHO-irP  PjsiixiOH — Jurisdiction  —  Cam- 
panies  Act,  1862,  «.  199 — Canal  Company  incar- 
nated hy  Act  of  Parliament.']  The  Court  has 
jurisdictioii  under  the  Companies  Act,  1862, 
s.  199,  to  wind  up  a  canal  companv  incorporated 
by  Act  of  Parliament|  and  vrill  make  a  winding- 
up  order  in  such  a  case,  although  it  may  bo 
necessary  to  apply  for  an  Act  of  Parlisunent  to 
enable  the  property  of  the  company  to  be  sold. 
— ^A  canal  company,  whose  canal  had  been  dis- 
used for  three  years,  in  consequence  of  an  in- 
junction of  the  Court  of  Chancery  restraining 
the  company  from  supplying  the  canal  with 
water  from  a  stream  which  had  become  pol- 
luted, and  of  the  impossibility  of  obtaining  a 
supply  of  water  from  any  other  source  without 
incurring  very  great  expense,  was  ordered  to  be 
wound  i;p  on  its  own  Petition.  In  re  Bbadfobd 
Navigation  Cohpaky  ...     881 

2.  Petitioners  abroad — Affidavit  verifying 

Petition — Place  of  Business — Service  of  Petition^ 
Where  a  winding-up  Petition  was  presented  under 
a  power  of  attorney  executed  bv  Petitioners  resident 
in  a  colony  to  a  solicitor  in  this  country,  it  being 
impossible  to  comply  with  Rule  4  of  the  O^er  of 
November,  1862,  the  Court  made  the  order  upon 
verification  of  the  Petition  by  an  affidavit  of  the 
solicitor,  dejposing  of  his  own  knowledge  to  the 
facts  stated  m  the  Petition. — ^Where  the  registered 

ftlace  of  business  of  a  company  had  been  demo- 
ished,  service  on  directors  at  the  present  place  of 
business,  though  not  registered,  was  held  suffi- 
cient.   In  re  I^btune  Gopfeb  Mining  Compant 

[890 

8. Petitioner  in  Arrear  of  Payment  of 

CaUs.']  A  Petition  for  winding  up  a  company, 
presented  by  a  shareholder  who,  at  the  date  of 
such  presentation,  is  in  arrear  of  payment  of  calls 
due  nom  him  to  the  company,  will  on  that  ground 
be  dismissed.  In  re  Eubopean  Life  Ass^anoe 
Sooiett  -         ...  -     408 

WITNS88  nr  WIUDnrGh-UP  —  Companies  Act, 
1862,  «.  llfS-- Practice  — Examination  of  WU- 
nesses."]  The  sister  and  nephew  of  an  indebted 
contributory  were  summoned  before  the  Examiner, 
and  declined  to  answer  : — Held^  that  they  were 
bound  to  answer,  although  there  were  no  facfci 
proved  except  the  relationship  to  connect  them 
with  the  contributory  or  the  company.  In  re 
Bank  of  Hindustan,  China,  and  Japan.  Swanks 
Case  .....     375 

WOBDft—**  Contrary  intention "      -  .     877 

See  Locke  Kino's  Aot. 
*•  Dying  without  issue  "  -         - 

See  *'  Dying  without  Issue." 
**  Other  surviving  '*       -  -         - 

See  SuBVivoBSHiP. 
"Payable"        .... 

See  Death  befobb  *'  Payable." 
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